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HEARING DATES

Page
Tuesday, September 15, 1987 1
Wednesday, September 16, 1987 193
Thursday, September 17, 1987 319
Friday, September 18, 1987 445
Saturday, September 19, 1987 795
Monday, September 21, 1987 865
Tuesday, September 22, 1987 1263
Wednesday, September 23, 1987 2095
Friday, September 25, 1987 2241
Monday, September 28, 1987 2759
Tuesday, September 29, 1987 3023
Wednesday, September 30, 1987 3349

CHRONOLOGICAL LIST OF WITNESSES, QUESTIONING AND
MATERIALS SUBMITTED

Tuesday, September 15, 1987

Presenters

Ford, Honorable Gerald R., former President of the United States 3
Questioning by Senator DeConcini 11

Dole, Honorable Bob, United States Senator from the State of Kansas 12

Danforth, Honorable John C, United States Senator from the State of Mis-
souri 17

Fish, Honorable Hamilton, Jr., Representative in Congress from the State of
New York 21

Opening Statements of Committee Members

Biden, Honorable Joseph R., Jr 94
Thurmond, Honorable Strom 29
Kennedy, Honorable Edward M 32
Hatch, Honorable Orrin G 35
Metzenbaum, Honorable Howard M 44
Simpson, Honorable Alan K 47
DeConcini, Honorable Dennis 51
Grassley, Honorable Charles E 59
Leahy, Honorable Patrick J 66
Specter, Honorable Arlen 75
Heflin, Honorable Howell T 77
Humphrey, Honorable Gordon J 85
Simon, Honorable Paul 92
Byrd, Honorable Robert C 121

Witness

Bork, Robert H., United States Circuit Court Judge for the District of Colum-
bia Circuit, to be Associate Justice of the Supreme Court of the United
States 103

Opening Statement 103
Questioning by:

Chairman Biden 112, 127
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Page

Senator Byrd 126
Senator Thurmond 128
Senator Kennedy 149
Senator Hatch 176

Prepared Statements

Ford, Honorable Gerald R 6
Dole, Honorable Bob 14
Danforth, Honorable John C 19
Fish, Honorable Hamilton, Jr 24
Hatch, Honorable Orrin G 39
Metzenbaum, Honorable Howard 45
DeConcini, Honorable Dennis , 54
Grassley, Honorable Charles E 63
Leahy, Honorable Patrick J 70
Heflin, Honorable Howell T 80
Humphrey, Honorable Gordon J 89
Biden, Honorable Joseph R., Jr 99
Bork, Judge Robert H 106

Materials Submitted for the Record

Letter from Judge James F. Gordon to Chairman Biden, August 24, 1987 136
Memorandum from Judge Bork to Judge Roger Robb, October 1, 1982 139
Memorandum from Judge Robb to Judges Bork and Gordon, October 5, 1982... 140
Memorandum from Judge Bork to Judges Robb and Gordon, October 8, 1982... 141
Letter from Judge Gordon to Judge Bork, December 17, 1982 143
Memorandum from Judge Robb to Judges Bork and Gordon, March 19, 1982 ... 144
Memorandum from Judge Bork to Judges Robb and Gordon, September 17,

1982 145
Letter from Judge Bork to Judge Gordon, September 24, 1982 146
Speech by Robert Bork at the Mayflower Hotel, May 1974 163
Memorandum from Robert Bork to the Attorney General regarding pocket

vetoes, January 26, 1976 177

Wednesday, September 16, 1987

Witness

Bork, Robert H., United States Circuit Court Judge for the District of Colum-
bia Circuit 193

Questioning by:
Senator Metzenbaum 193, 235
Chairman Biden 232, 241, 258, 264
Senator Kennedy 235
Senator Simpson 236, 242
Senator DeConcini 248
Senator Grassley 259, 264
Senator Leahy 267
Senator Specter 277
Senator Heflin 288
Senator Humphrey 296
Senator Simon 307

Materials Submitted for the Record

Memorandum from Alexander M. Haig, Jr. to President Nixon, August 2,
1973 198

Letter from Robert Bork to Alexander Haig, July 31, 1973 199
Letter from Charles L. Black, Jr. to The New York Times, July 25, 1973 200
Memorandum from Patrick Buchanan to Alexander Haig, August 3, 1973,

with copy of Charles L. Black, Jr., "Mr. Nixon, the Tapes, and Common
Sense," The New York Times, undated 202

Memorandum from Alexander Haig to President Nixon, August 8, 1973 204
Excerpt from the Congressional Record, August 1, 1973, with letter from

Charles L. Black, Jr. to Congressman Bob Eckhardt, July 30, 1973 205
Letter from Robert Bork to Alexander Haig, August 3, 1973, and Congression-

al Record excerpt, August 1, 1973 212



VI
Page

Letter from Robert Bork to Leonard Garment, August 3, 1973 215
Telephone Memorandum, The White House, August 3, 1973 216
Letter from Senator Kennedy to Robert Bork, November 16, 1973 218
Letter from Robert Bork to Senator Kennedy, undated 223
Newspaper article by Lloyd N. Cutler, "Judge Bork: Well Within the Main-

stream," The Washington Post, September 16, 1987 247
Letter from Warren I. Cikins to The Washington Post, July 28, 1987 310
Letter to the editor from Joshua O. Haberman, The Washington Post, August

6, 1987 311

Thursday, September 17, 1987

Witness

Bork, Robert H., United States Circuit Court Judge for the District of Colum-
bia Circuit 319

Questioning by:
Chairman Biden 319, 405
Senator Thurmond 329
Senator Kennedy 336
Senator Hatch 345
Senator Metzenbaum 360
Senator Simpson 380
Senator DeConcini 391
Senator Grassley 400, 406
Senator Leahy 416, 427
Senator Humphrey 426, 427
Senator Specter 427
Senator Simon 438

Materials Submitted for the Record

List of "Supreme Court Briefs Where Solicitor General Bork Supported the
Rights of Minorities,'' submitted by Judge Bork 354

List of "Supreme Court Briefs Where Solicitor General Bork Supported the
Rights of Women," submitted by Judge Bork 357

Compilation of "Bork on Bork—The World According to Robert Bork," pre-
pared by Senator Kennedy, September 17, 1987 370

Letter from James T. Halverson and other previous chairmen of the Section
of Antitrust Law of the American Bar Association to The Washingon Post,
August 7, 1987 388

List of "100 Selected Law Professors Favoring the Confirmation of Robert H.
Bork as an Associate Justice of the United States Supreme Court" 408

Friday, September 18, 1987

Witness

Bork, Robert H., United States Circuit Court Judge for the District of Colum-
bia Circuit 445

Questioning by:
Senator Heflin 445
Chairman Biden 452, 593, 642, 664, 676, 679, 696
Senator Humphrey 453, 736
Senator Thurmond 464
Senator Metzenbaum 467, 678
Senator Hatch 471, 594, 643
Senator Kennedy 646, 666
Senator Simpson 669, 677
Senator DeConcini 676, 722
Senator Byrd 679
Senator Grassley 689
Senator Specter 713
Senator Leahy 746

Materials Submitted for the Record

Newspaper article by Stuart A. Smith, "Bork Deserves to be a Justice," The
New York Times, September 16, 1987 455
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List of "Substantive Pro-Minority and Pro-Women Appellate Court Decisions Page

by Judge Bork," prepared by Senator Hatch, with copies of decisions 472
List of "Supreme Court Briefs Where Solicitor General Bork Supported the

Rights of Women," submitted by Senator Hatch 583
List of "Supreme Court Briefs Where Solicitor General Bork Supported the

Rights of Minorities," submitted by Senator Hatch 584
Transcript of Department of Justice "Press Conference of Honorable Robert

H. Bork, Acting Attorney General of the United States," with attachments,
October 24, 1973 595

Newspaper article, "Senate Democrats Ask Independent Special Prosecutor,"
The Washington Post, October 24, 1973 632

Newspaper article, "Nixon Plan on Prosecutor is Opposed by Mansfield," The
New York Times, October 28, 1973 634

Newspaper article, "Nixon and Bork Reported Split on Prosecutor's Role,"
The New York Times, October 29, 1973 636

Newspaper article, "A Retraction on Bork," The Washington Post, November
22, 1973 638

Excerpt from Stonewall. The Real Story of the Watergate Prosecution, by
Richard Ben-Veniste and George Frampton, Jr. (Simon and Schuster 1977)... 639

Article by Robert Bork, "The Struggle Over the Role of the Court," National
Review, September 17, 1982 650

Speech by Robert Bork, "The Crisis in Constitutional Theory: Back to the
Future," The Philadelphia Society, April 3, 1987 653

Letter from Paul Marcus to Senator DeConcini, September 17. 1987 725
Newspaper article, "UA's Dean Marcus Calls for Bork's Confirmation," Arizo-

na Daily Star, August 29, 1987 726
Compilation of "Statistics Concerning Judge Bork's Record on Appeal In

Cases Where He Wrote or Joined the Majority Opinion," prepared by
Senator Humphrey 737

Compilation of "Statistics Concerning Subsequent History with Respect to
Judge Bork's Dissenting Opinions," prepared by Senator Humphrey 740

Passage from the 1967 hearing on the nomination of Justice Thurgood Mar-
shall, submitted by Senator Humphrey 744

Letter from Judge Bork to Chairman Biden regarding Vander Jagt v. O'Neill,
October 1, 1987 , 756

Memorandum from Judge Robb to Judges Bork and Gordon, March 19, 1982 ... 761
Memorandum from Judge Bork to Judges Robb and Gordon, September 17,

1982 762
Letter from Judge Bork to Judge Gordon, September 24, 1982 763
Memorandum from Judge Bork to Judge Robb, October 1, 1982 764
Memorandum from Judge Robb to Judges Bork and Gordon, October 5, 1982... 765
Memorandum from Judge Bork to Judges Robb and Gordon, October 8, 1982... 766
Letter from Judge Gordon to Judge Bork, December 17, 1982 768
Declaration of Paul Larkin, September 25, 1987 769
Declaration of John Harrison, September 28, 1987 772
Affidavit of Ruth Luff, September 25, 1987 775
Letter from Senator Simpson to Joan E. Bertin, September 30, 1987 779
Press release of the American Civil Liberties Union, September 29, 1987 781
Letter from Joan E. Bertin to Chairman Biden, September 29, 1987 782
"Memorandum and Analysis: OCAWv. American Cyanamid Co.," prepared by

the American Civil Liberties Union 783
Letter from Joan E. Bertin to Senator Simpson, September 23, 1987 785
Letter from Betty J. Riggs to Senators, September 28, 1987 788

Saturday, September 19, 1987

Witness

Bork, Robert H., United States Circuit Court Judge for the District of Colum-
bia Circuit 795

Questioning by:
Senator Heflin 795
Senator Specter 815
Senator Kennedy 842
Senator Hatch 845
Senator Simpson 850



VIII

Closing Statements

Bork, Robert H., United States Circuit Court Judge for the District of Colum- Page
bia Circuit 855

Simpson, Honorable Alan K 856
Hatch, Honorable Orrin G 857
Biden, Honorable Joseph R., J r 860

Materials Submitted for the Record

Speech by Robert Bork, "The Crisis in Constitutional Theory: Back to the
Future," The Philadelphia Society, April 3, 1987 797

Letter from Judge James Gordon to Chairman Biden, August 24, 1987 808
Compilation of "Unanimous Pro-Labor Law Cases," prepared by Senator

Hatch 846

Monday, September 21, 1987

Witnesses
Coleman, William T., O'Melveny & Myers, Washington, D.C 867

Questioning by:
Senator Thurmond 954, 964
Senator Hatch 955, 964
Chairman Biden 962, 992, 1001
Senator Metzenbaum 963, 966
Senator Simpson 968
Senator Heflin 983
Senator Grassley 984
Senator Specter 988, 992
Senator Humphrey 993
Senator Kennedy 999

Jordan, Barbara, professor, University of Texas, Austin 1004
Questioning by:

Senator Kennedy 1046
Senator Specter 1046
Senator Metzenbaum 1049
Senator Humphrey 1051, 1064
Chairman Biden 1053

Young, Andrew, Mayor, Atlanta, Georgia 1067
Questioning by:

Chairman Biden 1078
Senator Kennedy 1078
Senator Specter 1080
Senator Metzenbaum 1082
Senator Humphrey 1083
Senator Leahy 1084

Marshall, Burke, professor, Yale University Law School 1087
Questioning by:

Chairman Biden 1099
Senator Metzenbaum 1101
Senator Hatch 1102
Senator Grassley 1103
Senator Specter 1104
Senator Humphrey 1109

Levi, Edward H., professor, University of Chicago Law School 1111
Questioning by:

Senator Thurmond 1120
Senator Hatch 1120
Senator Specter 1121

Smith, William French, Gibson, Dunn & Crutcher, Los Angeles, California 1124
Questioning by:

Senator Thurmond 1132
Senator Leahy 1132
Senator Grassley 1133
Senator Metzenbaum 1135
Chairman Biden 1136
Senator Specter 1137



IX
Page

Senator Humphrey 1140
Senator Simpson 1142

Katzenbach, Nicholas deB., Riker, Danzig, Scherer, Hyland & Perretti, Mor-
ristown, New Jersey 1146

Questioning by:
Senator Thurmond 1148
Senator Leahy 1149
Senator Hatch 1150
Senator Heflin 1151
Senator Simpson.... 1152
Senator Grassley 1154
Senator Specter 1155

Rogers, William P., Rogers & Wells, New York, New York 1160
Questioning by:

Senator Thurmond 1169
Senator Hatch 1171
Senator Metzenbaum 1172, 1175
Chairman Biden 1174
Senator Simpson 1176
Senator Specter 1178
Senator Humphrey.. 1180

Panel:
Tyler, Harold R., Jr., chairman, Standing Committee on Federal Judici-

ary of the American Bar Association 1184
Fiske, Robert, former chairman, Standing Committee on Federal Judici-

ary of the American Bar Association 1184
Questioning by:

Chairman Biden 1185, 1227, 1247
Senator Thurmond 1189, 1247
Senator Leahy 1193
Senator Hatch 1196
Senator Metzenbaum 1201
Senator Simpson 1205
Senator Heflin 1208
Senator Grassley 1210
Senator Humphrey 1213

Prepared Statements

Coleman, William T 874
Young, Andrew 1071
Marshall, Burke 1090
Levi, Edward H 1115
Smith, William French 1128
Rogers, William 1165
Brownell, Herbert 1261

Materials Submitted for the Record

List of "Supreme Court Briefs Where Solicitor General Bork Supported the
Rights of Minorities," submitted by Senator Simpson 975

List of "Supreme Court Briefs Where Solicitor General Bork Supported the
Rights of Women," submitted by Senator Simpson 978

Written questions submitted by Senator Simpson in connection with William
Coleman's testimony 979

Article by Charles L. Black, Jr., "A Note on Senatorial Consideration of
Supreme Court Nominees," 79 Yale Law Journal 657 (1970) 1007

Supreme Court decision in Olmstead v. United States, 277 U.S. 438 (1928) 1015
Speech by Robert Bork at the Mayflower Hotel, May 1974 1054
Letter from the American Bar Association to then-Chairman Strom Thur-

mond regarding the nomination of Antonin Scalia to be Associate Justice of
the Supreme Court of the United States, August 5, 1987 1218

Letter from the American Bar Association to then-Chairman Strom Thur-
mond regarding the nomination of William Hubbs Rehnquist to be Associ-
ate Justice of the Supreme Court of the United States, July 29, 1986 1223

Letter from the American Bar Association to Chairman Joseph R. Biden, Jr.
regarding the nomination of Robert H. Bork to be Associate Justice of the
Supreme Court of the United States, September 21, 1987 1228



X

American Bar Association reprint, "Standing Committee on the Federal Judi- P a8 e

ciary, How it Works" 1235
Minutes of the American Bar Association's meeting with Judge Bork (1987

nomination) 1250
Letter from Harold Tyler to Senator Metzenbaum, September 4, 1987 1255
Letter from Senator Metzenbaum to Harold Tyler, August 26, 1987 1256
Excerpts from William Coleman's Memorandum on Robert Bork for the 1982

American Bar Association Report 1258

Telegram from Herbert Brownell to Chairman Biden, September 20, 1987 1260

Tuesday, September 22, 1987

Witnessess
Tribe, Laurence H., professor, Harvard Law School 1267

Questioning by:
Chairman Biden 1297
Senator Thurmond 1299
Senator Kennedy 1300
Senator Hatch 1303
Senator Metzenbaum 1307
Senator Simpson 1310
Senator DeConcini 1315
Senator Grassley 1318
Senator Leahy 1321
Senator Specter 1324
Senator Heflin 1328
Senator Humphrey 1330

Panel:
Hills, Carla A., Weil, Gotshal & Manges, Washington, D.C 1347
McConnell, Michael, professor, University of Chicago Law School 1354
Born, Gary, adjunct professor, University of Arizona Law School 1364
Campbell, Thomas, professor, Stanford Law School 1367
Stewart, Richard, professor, Harvard Law School 1369
Questioning by:

Chairman Biden 1371
Senator Hatch 1373
Senator Kennedy 1393
Senator Specter 1394
Senator DeConcini 1398
Senator Grassley 1401
Senator Metzenbaum 1402
Senator Humphrey 1405
Senator Leahy 1408
Senator Thurmond 1985

Panel:
Bollinger, Lee, dean, University of Michigan Law School 1987
Styron, William, author 1989
Rauschenberg, Robert, artist 1998
Questioning by:

Senator Kennedy 2003
Senator Metzenbaum 2004
Senator Specter 2004
Chairman Biden , 2006
Senator Simpson 2007
Senator Humphrey 2011
Senator Leahy 2013

Panel:
Baldwin, Donald, executive director, National Law Enforcement Council... 2016
Stokes, Dewey, president, Fraternal Order of Police 2023
Vaughn, Jerald R., executive director, International Association of Chiefs

of Police 2038
Fuesel, Robert, national president, Federal Criminal Investigators Asso-

ciation 2047
Bellizzi, John J., executive director, International Narcotics Association

of Police Organizations 2052
Hughes, John L., director, National Troopers Coalition 2061



XI

Carrington, Frank, executive director, Victims' Assistance Legal Organi- Pa*e

zation 2068
Bittick, L. Cary, executive director, National Sheriffs' Association 2078
Questioning by:

Senator Thurmond 2091
Senator Simpson 2092

Prepared Statements

Tribe, Laurence H , 1272
Hills, Carla 1350
McConnell, Michael 1358
Styron, William 1992
Rauschenberg, Robert 2000
Baldwin, Donald 2019
Stokes, Dewey 2026
Vaughn, Jerald R 2040
Fuesel, Robert , 2049
Bellizzi, John J 2055
Hughes, John L 2063
Carrington, Frank 2069
Bittick, L. Cary 2079

Materials Submitted for the Record

Letter to Chairman Biden and Senator Thurmond from 100 law professors
opposing Judge Bork's confirmation as Associate Justice of the Supreme
Court, September 22, 1987 1335

Letter to Chairman Biden and Senator Thurmond from 32 law school deans
opposing Judge Bork's confirmation as Associate Justice of the Supreme
Court, September 22, 1987 1342

Statement by Senator Hatch regarding Katzenbach v. Morgan 1375
Report of the Subcommittee on Separation of Powers on the Human Life Bill,

S. 158, 97th Cong., 1st Sess. (1981) 1376
Essays on Judge Bork's views submitted by Carla Hills 1412

Carla Hills, "Take the Trouble to Understand" 1415
Michael W. McConnell, "The First Amendment Jurisprudence of Judge

Robert Bork" 1419
Mary Ann Glendon, "The Probable Significance of the Bork Appointment

for Issues of Concern to Women" 1440
Thomas J. Campbell, "Analysis of Judge Bork's Labor Law Opinions" 1450
Daniel D. Polsby, "Analysis of Judge Robert Bork's Opinions on Stand-

ing" 1470
Gary B. Born, "Robert H. Bork's Civil Rights Record" 1485
Richard B. Stewart, "The Judicial Performance of Robert Bork in Admin-

istrative and Regulatory Law" 1520
Robert A. Anthony, "Judge Bork's Decisions in Which He Wrote No

Opinion: An Analysis of the Regulatory and Benefit Cases" 1548
Gary Lawson, "Judge Bork, Separation of Powers and Special Prosecutor

Bills" 1566
Bernard M. Meltzer, "The ACLU's Evaluation of Judge Bork's Employ-

ment Decisions" .• 1579
Joseph D. Grano, "The 'Response to White House Analysis of Judge

Bork's Record:' A Critical Appraisal" 1596
"Response Prepared to White House Analysis of Judge Bork's Record," Sep-

tember 3, 1987 1630
Public Citizen Litigation Group book, The Judicial Record of Judge Robert H.

Bork, August 1987 1725
AFL-CIO Executive Council statement, "Opposition to the Nomination of

Robert H. Bork to be an Associate Justice of the Supreme Court of the
United States," with supporting memoranda, August 17, 1987 1880

Magazine article by Renata Adler, "Coup at the Court," The New Republic,
September 14 and 21, 1987 1932

American Civil Liberties Union "Report on the Civil Liberties Record of
Judge Robert H. Bork," September 9, 1987 1936

Statement of Ordway P. Burden, president, Law Enforcement Assistance
Foundation 2085



XII

Letter to Chairman Biden from Alan Nelson, president, National Association pw*-

of Federal Investigators, and accompanying resolution, September 10. 1987 .. 2089

Wednesday, September 23, 1987

Witnesses
Burger, Honorable Warren E., former Chief Justice of the United States

Supreme Court 2096
Questioning by:

Chairman Biden 2098
Senator Thurmond 2100
Senator Kennedy 2103
Senator Hatch 2103
Senator Metzenbaum 2105
Senator Simpson 2106
Senator DeConcini 2107
Senator Grassley 2108
Senator Leahy 2110
Senator Specter 2111
Senator Heflin 2113
Senator Humphrey 2114

Panel:
Franklin, John Hope, professor, Duke University 2118
Leuchtenburg, William, professor, University of North Carolina 2128
Dellinger, Walter, professor, Duke University Law School 2136
Questioning by:

Chairman Biden 2138
Senator Kennedy 2140
Senator Hatch 2141
Senator Leahy 2145
Senator Simpson 2147
Senator Specter 2152
Senator Humphrey 2156

Cutler, Lloyd N., Wilmer, Cutler & Pickering, Washington, D.C 2158
Questioning by:

Chairman Biden 2176, 2181, 2188, 2199
Senator Thurmond 2177
Senator Kennedy 2178
Senator Hatch 2182
Senator Metzenbaum 2184
Senator Simpson 2186
Senator Leahy 2188
Senator Grassley 2191
Senator Heflin 2192
Senator Specter 2194
Senator Humphrey 2197

Panel:
Thompson, James, Governor of Illinois 2202
Frank, John P., Lewis & Roca, Phoenix, Arizona 2204
Foreman, Fred L., District Attorney of Lake County, Illinois 2221
Questioning by:

Senator Thurmond 2225
Senator Metzenbaum 2226
Senator DeConcini 2228
Senator Simpson 2230, 2238
Senator Leahy 2234
Senator Humphrey 2236

Prepared Statements

Franklin, John Hope 2122
Leuchtenburg, William 2132
Cutler, Lloyd N 2161
Frank, John P 2208
Foreman, Fred L 2222



XIII

Materials Submitted for the Record

Newspaper article by Lloyd N. Cutler, "Saving Bork from Both Friends and Pas?
Enemies," The New York Times, July 16, 1987 2171

Newspaper article by Lloyd N. Cutler, "Opinion: The Battle Over Bork," The
American Lawyer, September 1987 2173

Newspaper article by Lloyd N. Cutler, "Judge Bork: Well Within the Main-
stream," The Washington Post, September 16, 1987 2175

Letter to the editor from Leonard Belter, The Washington Post, September 22,
1987 2233

Friday, September 25, 1987

Witnesses

Panel:
Smith, Chesterfield, Holland & Knight, Miami, Florida 2243
Meserve, Robert W., Palmer & Dodge, Boston, Massachusetts 2244
Kaufman, Robert, President, and Birnbaum, Sheila, Vice President, The

Bar Association of the City of New York 2259
Questioning by:

Chairman Biden 2265
Senator Simpson 2267
Senator Kennedy 2281
Senator Specter 2284
Senator Metzenbaum 2286
Senator Humphrey 2288
Senator Leahy 2291
Senator Hatch 2292
Senator Grassley 2302

Sowell, Thomas, fellow, Hoover Institute 2310
Questioning by:

Senator DeConcini 2312
Senator Thurmond 2315
Senator Leahy 2316
Senator Hatch 2317
Chairman Biden 2320
Senator Specter 2323
Senator Heflin 2325
Senator Humphrey 2327

Panel:
Hufstedler, Shirley M., Hufstedler, Miller, Carlson & Beardsley, Los An-

geles, California 2331
Babcock, Barbara, professor, Stanford Law School 2344
Law, Sylvia, professor, New York University Law School 2354
Williams, Wendy, professor, Georgetown University Law Center 2369
Questioning by:

Chairman Biden 2332, 2392
Senator Heflin 2387
Senator Simpson 2389
Senator Hatch 2395
Senator Kennedy 2399
Senator Grassley 2402
Senator DeConcini 2404
Senator Specter 2405
Senator Leahy 2407
Senator Humphrey 2409

Panel:
McDonald, Forrest, professor, University of Alabama 2412
Meador, Daniel, professor, University of Virginia Law School 2420
Priest, George, professor, Yale University Law School 2435
Simon, John G., professor, Yale University Law School 2445
Rotunda, Ronald, professor, University of Illinois Law School 2454
Questioning by:

Senator Heflin 2478
Senator Thurmond 2479
Senator Simpson 2480
Senator Specter 2482



XIV
Page

Senator Leahy 2485
Senator Humphrey 2486
Chairman Biden 2488

Panel:
Fiss, Owen, professor, Yale University Law School 2491
Grey, Thomas, professor, Stanford University Law School 2514
Resnik, Judith, professor, University of Southern California Law School... 2528
Gewirtz, Paul, professor, Yale University Law School 2555
Bennett, Robert, dean, Northwestern University Law School 2595
Questioning by:

Senator Thurmond 2613
Senator Hatch 2615
Senator Simpson 2716
Senator Humphrey 2719

Panel:
Rhyne, Charles S., Rhyne & Brown, Washington, D.C 2724
Shepherd, John C, Shepherd, Sandberg & Phoenix, St. Louis, Missouri 2735
Riley, Wallace O., Riley and Roumell, Detroit, Michigan 2748
Bland, Jr., James T., president, Federal Bar Association 2754
Questioning by:

Senator Thilurmond 2755
Chairman Biden 2756

Prepared Statements

Meserve, Robert W 2248
Kaufman, Robert 2261
Hufstedler, Shirley 2336
Babcock, Barbara 2348
Law, Sylvia 2358
Williams, Wendy 2373
McDonald, Forrest 2415
Meador, Daniel 2423
Priest, George L 2439
Simon, John G 2448
Rotunda, Ronald D 2457
Fiss, Owen M 2495
Grey, Thomas C 2515
Resnik, Judith 2532
Gewirtz, Paul 2558
Bennett, Robert W 2597
Rhyne, Charles S 2727
Riley, Wallace D 2750

Materials Submitted for the Record

Letter from John W. Barnum to Senator Simpson, September 22, 1987 2269
Letter from John W. Barnum to Robert Kaufman, September 22, 1987 2270
"Statement by Members of the Association of the Bar of the City of New

York Repudiating the Unauthorized Action of its Executive Committee in
Opposing the Nomination of Judge Robert H. Bork to the Supreme Court of
the United States," September 22, 1987 2271

Letter from Kenneth Volk to Senator Simpson, September 24, 1987 2275
Letter from James T. Halverson and other previous chairmen of the Section

of Antitrust Law of the American Bar Association to Chairman Biden,
August 7, 1987 2276

Newspaper article, "New York Bar Association Split Over Stand on Bork,"
The New York Times, September 24, 1987 2295

Newspaper article, "Bork s Credentials Beyond Challenge; Opponents Use
Political Standards," New York Law Journal, September 28, 1987 2296

Letter from Diane C. Leibe to Senator Grassley, September 18, 1987 2304
Letter from Diane C. Leibe to committee members, undated 2305
Letter from Robert M. Kaufman to Chairman Biden, September 28, 1987 2308
Article by Paul Gewirtz, "Senators Should Use Activist Approach in Judging

Nominees," Legal Times, August 10, 1987 2591
Letter from Emma C. Jordan, president of the Society of American Law

Teachers, to Chairman Biden, September 22, 1987 2607



XV

Society of American Law Teachers, list of "Law Professors Who Subscribe to
the Society of American Law Teachers' Letter of Opposition to the Nomina- F>a*e

tion of Judge Robert H. Bork to the United States Supreme Court" 2608
Letter from Clark Byse to Senator Hatch, September 17, 1987 2616
Letter from attorneys who worked with Robert Bork in the Office of the

Solicitor General to Chairman Biden, September 17, 1987 2619
Letter from Charles M. Williamson to Senator Hatch, with attachments,

September 21, 1987 2624
Letter from William W. Falsgraf to Chairman Biden, September 18, 1987 2737
Letter from S. Shepherd Tate to Chairman Biden, September 18, 1987 2738
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political persuasions have different views on the substantive
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part of the mainstream of American jurisprudence, and that he
is well qualified to serve as a justice of the United States
Supreme Court.
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We are witnessing an incredible assault on a distinguished nominee to the

Supreme Court, unparallelled perhaps since the battle to prevent Justice

Brandeis' confirmation seventy years ago. The undersigned feel that reasoned

analysis is needed as an antidote to emotions which may have affected even those

Senators who should guide their colleagues towards a wise judgment.

Judge Bork is assaulted for being outside the "mainstream" of American

constitutional interpretation and for threatening liberties and rights confirmed

by previous decisions of the Supreme Court and by federal and state legislation.

This is nothing less than an effort to impose one controversial theory of

constitutional interpretation as the only legitimate one, and to exclude as

beyond the pale all who challenge it. For the last 15 years or more we have

witnessed many 5 to 4 or 6 to 3 decisions on important issues, with majorities

and minorities split in their reasoning two or three ways. What is the

"mainstream" in such split decisions? It is specious to argue the 5 or 6

Justices in the majority in these decisions represent the mainstream of

constitutional interpretation, and that if the decisions were to have gone 5 to

4 or 6 to 3 the other way the Republic and our liberties would be in danger.

Judge Bork stands within a legitimate mainstream of constitutional

interpretation, one which includes Justice Brandeis and Justice Frankfurter and

other eminent jurists, and which asserts that when the Constitution is silent

the legislatures, federal and state, the democratically elected representatives

of the people, have the right to speak. It is deceptive to argue that a more

restrained interpretation of the liberties protected by the Constitution

threatens those liberties. Our liberties have been extended as much by state

legislative and congressional action in the past few decades as by
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interpretations of the Constitution by the Supreme Court. Our liberties, in the

large, are secure, and it betrays scant confidence in the American people -- who

are after all the final guarantors of our liberty — to insist hysterically that

one appointment to the Supreme Court, of a scholarly judge, a former professor

in one of our most distinguished law schools, a man already once confirmed

unanimously by the Senate for the second most important court in the country,

threatens those liberties.

We do not know how Judge Bork, were he a member of the Supreme Court, would

rule on the issues that seem to arouse the most anxiety: on whether the states

have the right to require notice to parents on abortions for children, or

whether states may require a moment of silence in school, or how far affirmative

action under the Fourteenth Amendment and the relevant statutes can extend, and

on other issues. But however he would rule, and however these and other matters

which arouse such concern in those fiercely opposed to him come out, the major

structure of our liberties will be secure with Judge Bork on the Supreme Court.

The mainstream of interpretation of the Constitution includes both those who

would give it the most expansive interpretation and allow judges to exercise a

wide power to redress wrongs and expand rights as they see fit, and those who

see a more limited role for the Court, closer to the text and intention of the

framers of the Constitution and the Amendments, and who support a larger role

for the democratic branches of government. To read out of the "mainstream" the

latter is to shortcircuit what should be a debate over principles, and pronounce

an unjustified edict of excommunication from the democratic political community.

Henry J. Abraham Judah Adelson
University of Virginia SUNY, New Paltz

Samuel Abrahamsen Stephen H. Balch
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TO:

September 21, 1987

M E M O R A N D U M

Hemoers of the Senate Judiciary Committee

FHCM: David Zwiebel, Esq., Director of Government Affairs and
General Counsel

SUBJECT: The Bork Nomination

This memorandum is submitted on behalf of Agudath Israel of America

m support of the nomination of Robert Berk to the United States

Supreme Court.

Agudath Israel of America was founded m 1922. It is today the

nation's largest grassroots Orthodox Jewish movement, with tens of

thousands of members, chapters in 30 states, and 19 divisions operating

out of headquarters in New York City.

Last week, against tne backdrop of the ongoing confirmation

hearings m the Senate Judiciary Committee, Agudath Israel's board met

to discuss Judge Bork's nomination. Agudath Israel has never before

taicen a public position on any nomination to the Supreme Court, and

several members of the board urged that the organization maintain its

policy of neutrality on Supreme Court nominations. However, because

the Bork nomination has elicited such broad public comment, and

especially because so many Jewisn groups nave spoken cut against the

nomination and may thereby have created the misconception tnat "tne
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Jewish community" is united in monolithic opposition to the principles for which

Judge Bork stands, the majority of Agudath Israel's board concluded that neutral-

ity would not be an appropriate response on this occasion.

The extraordinary debate surrounding the Bork nomination has really been a

series of two debates: the first over whether Justice Bork's votes would likely

lead to results that are "good" or "bad" on a host of controversial public

issues; and the second surrounding the overall philosophy of judicial restraint

so eloquently espoused by Robert Bork. As detailed below, Agudath Israel has

strong views on both those debates.

Part I of the discussion below sets forth the reasons we think the votes

Justice Bork would likely cast on a number of controversial issues will have a

positive impact on society. Part II, in turn, focuses on that which we believe

is even more fundamentally at stake in this nomination: our view that judicial

restraint is ultimately in the best interests of all Americans, including

minority communities like ours.

I. Judge Bork's Stance on Several Specific Public Policy Issues

From a purely utilitarian perspective, Agudath Israel believes that Judge

Bork's presence on the Court could have a positive influence on some of the great

public policy issues of our day. Following is a discussion of three of those

issues: the First Amendment's prohibition against establishment of religion;

"affirmative action" programs that create preferences on the basis of race or

sex; and government's role in promoting public morality.

1. Rigidity vs. Flexibility in First Amendment Establishment Clause Juris-

prudence: In a 1985 speech before the Brookmgs Institute, Judge Bork spoke out

in support of "a relaxation of current rigidly secularist doctrine" in First

Amendment jurisprudence. Agudath Israel agrees that such a relaxation would be a

raost welcome development.

The specific case that prompted Judge Bork's negative assessment of the

Supreme Court's performance in this area was Aguilar v. Felton, decided in 1985,

in which a 5-4 majority of the Court struck down a 20-year old New York City

program that enabled needy nonpublic school students to benefit from on-premises

delivery of the federal "Chapter 1" remedial education program. The Court's

rationale, in a nutshell, was that permitting public scnool personnel to conduct

classes on the premises of religiously affiliated schools constituted governmen-

tal "establishment of religion," in violation of the First Amendment. Commented



3966

Judge Bork: "This case illustrates the power of the three-part test [employed by

the Supreme Court in cases alleging religious establishment] to outlaw a program

that had not resulted in any establishment of religion but seems entirely

worthy."

If Judge Bork's ascension to the Supreme Court will prompt a reevaluation of

Felton and similar cases, it will be cause for celebration. As I testified

earlier this year before the House Subcommittee on Elementary, Secondary and

Vocational Education, the Felton decision has had a devastating impact on needy

nonpublic school children across the country. Consider the situation in New York

City. Comparing the program in 1985-86 — the last school year in which non-

public school children were being serviced on nonpublic scnool premises — with

the situation that prevails today in the post-Felton era demonstrates that there

is no comparison. In the Hebrew day schools, whose interests Agudath Israel

represents, the number of children being serviced is way down. Our figures

indicate that approximately 605 of the students serviced m 1985-86 were not

serviced in 1986-87.

Lest anyone think that the minority who are being serviced are being serviced

well, the fact is that the types of off-premises services that have been arranged

for these children have proven far from an overwhelming success. Students who

have to put on their coats and boots in the middle of the school day to traipse

along to some off-premises site for remedial education suffer displacement,

disruption and discomfort — to say nothing of a special stigma that negates much

of the benefit of the Chapter 1 program. Students are not the only ones suffer-

ing; many Hebrew day school principals have complained to us about the ad-

ministrative and logistical problems these off-site arrangements have created.

In sum, the children and schools who are receiving off-prer.ises Chapter 1

services have ample reason to rue their "good fortune."

Felton's impact nas oeen felt not only in the nonpublic school sector, which

has failed to receive its Chapter 1 due; but even in the public schools, from

which vitally important Chapter 1 dollars have been siphoned off to cover some of

the administrative expenses incurred in developing costly alternative service-

delivery approaches for eligible nonpublic school children. Once again, consider

the situation in New York City. The City's Board of Education has leased 70

mobile units to service nonpublic school children, at an annual rental cost of

$106,000 per unit, which comes to nearly $7.5 million for the 70. Those costs
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were covered this past year by a special New York State allocation but were

assumed by the City irrespective of the special allocation. Had the state not

come up with the dollars, these administrative costs would have been borne by the

Chapter 1 program as a whole, to the detriment of needy children in the public

and nonpublic sectors alike.

Moreover, some of the efforts to provide alternative service-delivery methods

to nonpublic school Chapter 1 students have engendered considerable inter-

community strife and tension. The celebrated fiasco at P.S. 16 in Brooklyn,

which pitted needy Chapter 1 eligible hasidic schoolchildren against elements of

the local Hispanic and black communities, is still a painful memory. One of

Felton's tragic ironies is that it has engendered precisely the types of "politi-

cal divisiveness along religious lines" that Justice Brennan's majority opinion

claimed it was designed to avoid.

These, then, are the problems created by Felton: decreased participation by

nonpublic school students in the Chapter 1 program; academically and socially

unsatisfactory off-premises alternate service delivery mechanisms for students

who do participate; staggering administrative expenses necessary to implement

such off-premises services; and heightened mter-ccmmunity strife and tension.

So long as Felton is the law of the land, these problems will not lend themselves

to simple resolution — and needy children will continue to suffer.

Felton is a dramatic illustration of the devastation that can be inflicted by

an overzealous judicial reading of the First Amendment's prohibition against

establishment of religion. In criticizing this decision and advocating for

greater flexibility in the application of the establishment clause, Judge Bork

has articulated a more realistic approach to these sensitive issues of church and

state. Agudath Israel would certainly welcome that type of approach on the

Supreme Court.

2. "Affirmative Action." In an article published in the July 21, 1978 Wall

Street Journal, then-Professor Bork criticized the race-conscious admissions

policies endorsed in the seminal Bakke decision as offensive to "both ideas of

common justice and the 14th amendment's guarantee of equal protection to persons,

not classes."

Judge Bork apparently believes that the constitutional, statutory and common

law rights of all Americans should be enforced on an equal basis, without regard

to race, color, creed, sex or any other irrelevant characteristic. As I have

testified before this Committee on another occasion, Agudath Israel shares this

view. Ironically, this appears to be an unpopular stance among many who claim to
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speak on behalf of some of tne very communities that historically have been

victims of invidious discrimination.

The controversy over certain forms of "affirmative action" is by no means

trivial. It is tied directly to competing viewpoints regarding the proper role

of civ:l rights enforcement m this country. Essentially, the debate is over

whether our civil rights laws require equal opportunity or equal results; whether

they protect individual rights or create group entitlements; whether they demand

color and gender blindness or insist on color and gender consciousness.

These are fundamental questions. Depending on the answers provided, the

enduring struggle against discrimination will propel us either down a road

leading to a society ordered along racial and sexual lines, where a person's

standing in the eyes of government turns on his or her color or gender; or,

alternatively, down the principled path of neutrality, where the right to be free

from government imposed discrimination inheres in all Americans.

Jews — especially Orthodox Jews, whose dress, diet, and strict Sabbath and

Holiday observance set them conspicuously apart from the majority and frequently

make them easy targets for discrimination — tend to be particularly sensitive to

the evils of quotas. That sensitivity is borne of many years of bitter ex-

perience, in this country and abroad.

Quotas against Jews historically have been an outgrowth of the malignant

disease of anti-semitism. Jews were denied education and employment oppor-

tunities because religious stereotypes replaced merit-based selection criteria.

Of course, similar stereotypes have long served to exclude racial minorities and

women from equal opportunity.

The debate today over quotas, concededly, is different. Contemporary calls

for quotas are motivated not by venal concerns but by noble ones. The results,

however, for the Jewish community and ultimately for all of society, are no less

pernicious.

Judge Bork would likely approach the issue of race or gender conscious

preferences from the perspective that equal opportunity ought not be sacrificed

at the altar of equal results. We believe the Supreme Court would benefit from

the addition of an articulate spokesman for that view.

3. Social and Moral Issues: Judge Bork has on numerous occasions indicated

his disagreement with the trend in Supreme Court jurisprudence to find newly

protected spheres of activity on the basis of some unarticulated "penumbral"
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right of constitutional privacy. The effect of tftis trend has been to remove

from the arena of democratic debate the question of whether society should use

the law to discourage certain types of "private" conduct. Here again, Agudath

Israel thinks that our great nation would be even greater if the constitution

were not read to protect activities that have a pernicious impact on social and

moral values.

Agudath Israel believes that government is not a neutral actor in the field

of morality. The law is a teacher. It conveys certain basic societal attitudes.

There are a number of fundamental social values the law should be free to

encourage — for when it does not encourage those values, it inevitably under-

mines them.

Thus, to cite several examples: Agudath Israel generally would support laws

that restrict the availability of abortion on demand (so long as they would

permit abortion in situations where termination of pregnancy is required by

religious law); laws that would promote traditional family values; laws that

would limit the use of certain unnatural forms of birth technology; laws that

would place seme restrictions on the right of "unlimited personal autonomy" in

the context of an individual's refusal to undergo certain life-sustaining medical

procedures. When the constitution is read to place these types of issues beyond

the purview of legislative debate, it promotes the notion that there is no such

thing as public morality — a notion that carries extremely dangerous implica-

tions for civilized society.

On the aforementioned issues and a host of others that touch upon fundamental

moral concerns, Agudath Israel believes that Judge Bork's vote could lead to

positive results for our nation.

II. Judge Bork's Judicial Philosophy

Even more important to Agudath Israel than Judge Bork's views on specific

policy issues are his views on the respective roles of legislator and judge.

Indeed, were it only for our assessment that Robert Bork's presence on the

Supreme Court would likely have a positive impact on the outcome of certain

specific cases, Agudath Israel would think twice before issuing this public

statement of support — for a host of reasons.

For one thing, our review of Judge Bork's record suggests that there may well

be specific issues on which Justice Bork and Agudath Israel will be on opposite

sides of the fence; we fully expect that Justice Bork's vote will disappoint us
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from time to time. We are especially concerned that his view of the First

Amendment's guarantee of free religious exercise could prove less generous than

we would advocate. Our community was most disappointed, for example, when Judge

Berk refused to join three of his colleagues on the D.C. Circuit Court (including

then-Judge Scalia) who voted to permit an Orthodox Jewish serviceman to wear his

yarmulke while in uniform despite an Air Force regulation to the contrary.

Goldman v. Weinberger, 739 F. 2d 657 CD.C. Cir. 1981), aff'd 475 U.S. 503 (1985).

Moreover, history has shown that supporting a Supreme Court nomination on the

basis of one's assessment as to how the candidate would vote if confirmed is a

most risky enterprise. Throughout the history of the Court, a number of promi-

nent Justices have confounded the expectations of their supporters and voted in

ways that proved a pleasant surprise to their detractors. For Agudath Israel to

support Judge Bork merely on the basis of our prediction as to how he would vote

on specific cases would be to engage in the type of dice roll that could well

yield snake eyes.

Yet another reason we would hesitate to abandon our traditional policy of

neutrality on Supreme Court nominations simply because of our expectation that

Judge Bork's vote will make us happy more often than not is our recognition that

Americans are deeply divided over many of the public policy issues that come

before the Supreme Court. Indeed, it is no secret — and should come as no

surprise — that even within the American Jewish community itself there are

profound disagreements as to such questions as the role of religious values in

public life, the propriety of race or gender conscious preferences, the state's

authority to interfere with a woman's right to terminate her pregnancy at will.

The absence of broad public consensus on many of these issues makes it somewhat

presumptuous for any individual interest group to attempt to use the forum of a

Supreme Court nomination solely to promote its particular policy views.

Finally, and most fundamentally, we believe that a Supreme Court nominee's

view on public policy issues is only of secondary importance in considering the

merits of the nomination. Assuming a nominee's competence and integrity, the

critical inquiry Senators should make in discharging their "advise and consent"

responsibility is not whether the nominee is likely to vote yea or nay in any

given case, but whether the nominee has a proper appreciation of the judicial

function m our constitutional system.

On that inquiry, we submit, Judge Bork stands tall. His judicial record and

writings, as well as his testimony last week before the Judiciary Committee,
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demonstrate his recognition that the immense power of the judiciary is inherently

non-democratic — indeed, often anti-democratic — and thus best exercised with

extreme caution and restraint.

The framers of the constitution created an intricate and carefully calibrated

system of government, dividing powers between the executive, legislative and

judicial branches. Each of the branches has its own role to play. In our view,

the careful allocation of powers among the three branches is what has made the

Founding Fathers' experiment such an extraordinary and noble success.

It is said that the judiciary plays a vital role in protecting the minority

against the tyranny of the majority. That is certainly true. We readily

acknowledge that the Supreme Court has done much to ensure that minority com-

munities across the United States — like ours — have the ability to flourish

within a pluralistic society.

By the same token, though, tyranny is not within the exclusive domain of the

majority. An all-powerful minority is capable of tyranny as well. When the

judicial branch of government oversteps its bounds, and usurps the role of

legislative bodies by interpreting the constitution or laws in ways that are at

variance with the text and intention of the democratically elected representa-

tives of the people, it acts without the benefit of public deoate, without the

input of public hearings, and without the legitimacy of public support. This is

extremely dangerous.

There are occasions, obviously, when elected representatives legislate

foolishly, and where a judicial decision striking down such legislation yields a

result that — at least in the short term — is "good." The damage such a

decision does to the long-term interests of our constitutional system, however,

is immeasurable. Judge Bork understands that wnen a non-elected entity, con-

sisting of a small number of appointed individuals, attempts to substitute its

own view of the common weal for that of the people's democratically elected

representatives, society is faced with the most dangerous form of tyranny of all.

That is not to say that legislative bodies should have free reign to impose

the majority's will upon the minority. Judges — especially those to whom we

accord the title "Justices" — must be vigilant in safeguarding the fundamental

values enshrined in our constitution, even to the point of invalidating laws

enacted by democratic majorities. But exercising that responsibility should be

done with great caution — perhaps even trepidation — lest the line between

Judiciary and legislature be obliterated entirely.

88-375 0 - 8 9 - 3
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The community we represent is a minority community. We have had firsthand

experience on the front lines in the battles against discrimination and hatred.

No one can accuse us of insensitivity to the needs of minority groups in American

society. It is precisely because we have been victims of tyranny that we have

learned that a robust democracy practiced to its fullest is ultimately the most

effective means of protecting minority rights. Our review of Judge Bork's record

and testimony persuades us that he too knows that lesson well.

Agudath Israel of America supports the nomination of Judge Robert Bork to the

United States Supreme Court.
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885 Third Avenue
New York, New York 1002 2

Telephone No. (212) 207-12C2

September 22, 1987

Honorable Joseph R. Biden, Jr.
Chairman
Committee on the Judiciary-
United States Senate
SD-224 Dirksen Senate Office Building
Washington, DC 20510

Dear Senator Biden:

The enclosed statement is submitted by a number of
members of The Association of the Bar of The City of New York to
repudiate, as wholly unauthorized, the statement just issued last
week on behalf of the Association by its Executive Committee.
(Executed copies of the statement, manually signed by each
signatory, will be in my possession and available for inspection
by any interested person.)

If the Judiciary Committee wishes to have testimony
concerning the statement, one of the signatories, Gerald Walpin,
will be pleased to appear and answer any questions.

Sincerely yours

WJA:bg
Enclosures

cc: To all other Committee Members

D:S097021wja
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September 22, 1987

STATEMENT BY MEMBERS OF THE ASSOCIATION OF THE
BAR OF THE CITY OF NEW YORK REPUDIATING THE

UNAUTHORIZED ACTION OF ITS EXECUTIVE COMMITTEE
IN OPPOSING THE NOMINATION OF JUDGE

ROBERT H. BORK TO THE SUPREME COURT OF THE UNITED STATES

Fourteen of the twenty-two members of the Executive

Committee of the Association of the Bar of the City of New York

recently issued a statement indicating that the Association is

opposed to Judge Bork's nomination to the Supreme Court.

The undersigned members of the Association, some of

whom support and others of whom oppose the nomination, hereby

express their strong disapproval of the statement as being

unauthorized by the membership, irregular, and political in

nature. We do so because the statement will certainly be

misconstrued by the public and by elected officials as

representing the view of a majority of the 17,000 member

Association. On the contrary, it was not even submitted for

approval to any of the standing committees of the Association.

The Charter and By-Laws of the Association do not give

to the Executive Committee any authority to speak for the

membership in such a matter or to pass on the qualifications of

United States Supreme Court nominees. The Committee on the

Judiciary is the only committee that has any responsibility to

evaluate the fitness of candidates for judicial office. The

responsibilities of that Committee are limited to certain courts,

not including the Supreme Court, and its evaluation of candidates
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has been traditionally based on their intelligence, integrity and

judicial temperament. Moreover, Article XIX, Section 2 of the

Association's By-Laws expressly states that in evaluating

qualifications of candidates for judicial office the Judiciary

Committee shall "endeavor . . . to prevent political

considerations from outweighing fitness in the selection of

candidates for judicial office."

The Executive Committee's statement was issued pursuant

to its own recent resolution "authorizing" it to speak for the

entire Association in evaluating the qualifications of nominees

for the United States Supreme Court. We believe the resolution

was without authority in the Association's By-Laws. Moreover,

the Executive Committee, conceding that "the quality of Judge

Bork's intellect and professional experience is not in dispute,"

has failed to apply the Association's own standard for evaluating

judicial candidates, and has based its opposition solely on the

political judgment of a majority of its members.

The undersigned believe that the President and fourteen

members of the Executive Committee of the Association, in causing

the statement regarding Judge Bork to be issued, have exceeded

their authority, and have thereby improperly attempted to utilize

the Association to influence the Senate Judiciary Committee's

evaluation of the candidate.

- 2 -
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Nathaniel H. Akerman

Winthrop J. Allegaert

Eugene R. Anderson

Michael F. Armstrong

Dudley B. Bonsai

Thomas J. Cahill

Bruce F. Caputo

Michael Q. Carey

Richard E. Carlton

John P. Carroll, Jr.

Frederick C. Carver

John W. Castles

John S. Clark

John P. Cooney, Jr.
*

Paul J. Curran

Thomas A. Dubbs

J. Richard Edmondson

Thomas E. Engel

Frank W. Ford, Jr.

Stephen Friedman

Donald G. Glascoff, Jr.

Arthur F. Golden

Thomas P. Griesa

John M. Hadlock

Grant B. Hering

Joseph F. Johnston, Jr.

Edmund H. Kerr

Lydia E. Kess

William Lee Kinally, Jr.

Alan Levine

Michael J. McAllister

John J. McCarthy, Jr.

Jay H. McDowell

Denis Mclnerney

Steven S. Miller

William Hughes Mulligan

Robert Neuner

Richard E. Nolan

John W. Osborn

Milton Pollack

Edward S. Reid

Victor Rocco

Jonathan L. Rosner

Herbert F. Roth

* Resigned from the Association over this issue on September 16,
1987.
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Thomas A. Russo

Jerome Shelby

Thomas Sheridan, III

Richard B. Smith

John E. Sprizzo

Nicholas John Stathis

Laurence N. Strenger

Richard T. Taylor

George G. Tyler

John M. Walker

Gerald Walpin

John J. Walsh

Robert F. Wise, Jr.

Dennis R. Yeager

- 4 -
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STATEMENT BY THE ALLIANCE FOR JUSTICE
ON THE NOMINATION OF JUDGE BORK

TO THE UNITED STATES SUPREME COURT

The Alliance for Justice and its Judicial Selection Project

appreciate the opportunity to present written testimony on the

nomination to the U.S. Supreme Court of Judge Robert H. Bork. The

Alliance for Justice is an association of public interest legal groups

which focuses on issues of common concern to the public interest

community, such as access to the courts, funding and attorneys' fees.

The Judicial Selection Project was organized by a group of

individuals affilitated with public interest, civil rights and labor

organizations under the auspices of the Alliance for Justice in

January of 1985 in response to fears of the politicization of the

judieiary. Its purpose is to monitor trhe appointment of candidates

for the federal judiciary and to encourage the selection of men and

women who are open-minded, fair and committed to equal justice.

The Alliance and its Judicial Selection Project, (hereafter

referred to as the "the Alliance") are keenly interested in the

question of the nomination of Judge Robert Bork to United States

Supreme Court. This testimony addresses the question whether Judge

Bork is qualified to serve on the highest court of the land, whose

chief function is the vindication of our constitutional rights if he

is opposed to the role of the Court in undertaking that central task.

The Alliance has been particularly interested in promoting access

to the federal courts for those who assert that their federal and

constitutional rights have been violated. Judge Bork has spoken

strongly in a number of dissents, speeches and public statements

against availability of the federal courts for the vindication of

constitutional rights. Accordingly, this presentation is largely

confined to his record in the area of access to the court and to its

implications on his qualification to serve as a Justice of the Supreme

Court.

THE IMPORTANCE OF JUDICIAL ACCESS

A half century ago, when the development of our modern

constitutional law of civil rights and liberties was still in its

infancy, the inhibitions on the plaintiff's opportunity for judicial

relief were many, frequently borrowed from obscure areas of the law
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where policy did not favor litigation. "Standing to sue" was often

rigorously confined to a plaintiff who could show immediate and

substantial injury flowing necessarily from the conduct he desired to

challenge. "Sovereign immunity" was frequently invoked by states and

the federal government in efforts to prevent constitutional redress,

on the ground that no legislative authorization had been given to

allow suit against the government. Rigorous application of "statute

of limitations" provisions was yet another device invoked by

government defendants to cut off a plaintiff's opportunity to obtain

constitutional relief.

Over the past half century this obstacle course impairing

vindication of constitutional rights and interests has been largely

removed by Supreme Court decisions recognizing that constitutional

wrongs call for constitutional redress. Some notable access writings

include Barrows v. Jackson 346 U.S. 249 (1953) allowing interested

white persons to challenge a racial covenant in circumstances where

injured blacks were not in a position to sue; Bivens v. Six Unknown

Named Agents o£ the Federal Bureau oj. Narcotics 403 U.S. 388 (1971)

holding that even in the absence of a statutory right to sue Fourth

Amendment violations by FBI agents could be redressed by suit in

federal court based on the Constitution itself; and Flast v. Cohen,

392 U.S. 83 (1968) upholding general taxpayer standing to challenge

governmental aid to religious schools.

These examples demonstrate the very strong modern principle that

where constitutional rights have been or may have been violated, those

who can show specific even if small individual injury will be given

their day in court. Judicial access for the constitutional litigant

has become part and parcel of the seminal principle of Marbury v.

Madison, 5 U.S. (1 Cranch) 137, 177 (1803) that federal courts will

preserve the Federal Constitution against governmental violations.

However, Judge Bork would return to a bygone era, before the

recognition of our vital civil rights and civil liberties in modern

Supreme Court decisions. Invoking outmoded principles of sovereign

immunity and statutes of limitations, and adding his own idiosyncratic

"separation of powers" concept, Bork would greatly inhibit the

vindication of constitutional rights by the federal courts, by sharply
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confining the circumstances under which injured citizens could obtain

access to the courts.

JUDGE BORK'S PRINCIPLES LIMITING ACCESS

Judge Bork's speeches and public statements indicate that he

would narrowly constrict access to the courts. In testimony before

Congress in 1982, Judge Bork stated that he would support "a drastic

pruning of jurisdiction of all federal courts." (Hearings on S.1847

before the Subcommittee in Courts and Agency Administration of the

Senate Committee on the Judiciary, 97th Congress., 2d Session at 13-14

(1982)). In a speech at the Pound Conference in 1976, then Solicitor-

General Bork characterized a large group of cases arising under social

welfare legislation as "legal trivia" and argued that this class of

cases should be removed from Article III courts. He said, "If these

categories of cases [social security, environmental, prisoners,

consumer, and worker health and safety actions] were removed from the

federal district courts, their dockets would be relieved of well over

20,000 cases..." 70 FRD 238. A broader solution is to leave the

decision to the elected branches of government: "The truth is that the

more appropriate forum for many disputes now resolved by the judiciary

is the democratic political proces-s." 70 FRD 232.

However, his views about the narrow role of the courts are best

reflected in his notable dissents on access issues. A number of Judge

Bork's access opinions are reviewed in the Public Citizen Litigation

Group study "The Judicial Record of Judge Robert H. Bork," (pp. 49, et

seq). We focus here on three of those rulings. In each, Judge Bork's

dissenting view points up his fundamental rejection of the developed

role of the Supreme Court as final guardian of our civil rights and

liberties.

In Barnes v. Kline. 59 F. 2d 21 (1985), the Court of Appeals for

the District of Columbia Circuit applied established precedents to

allow Members of Congress to challenge the constitutionality of a

Presidential veto, and then found the challenged pocket veto to have

been unconstitutional. Judge Bork filed a lengthy dissent protesting

the availability of relief in the federal courts for Congress even

where its power to enact legislation has been thwarted by an

unconstitutional veto. The basis for his dissent was the view that

under Article III of the Constitution the "separation of powers"
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doctrine prohibits the federal court from deciding this question. The

majority characterized Judge Bork's dissent as follows:

In a wide-ranging dissent from this panel's decision on
standing, Judge Bork propounds the view that neither
individual Congressmen nor the houses of Congress may
challenge in federal court the President's invocation of
the pocket veto power. More broadly, the dissent reads
Article III to bar any governmental official or body
from pursuing in federal court any claim, the gravamen
of which is that another governmental official or
body has unlawfully infringed the offical power or
prerogatives of the first. 759 F. 2d at 27

The majority went on to demonstrate its claim (p. 27) that

"Supreme Court precedent contradicts the dissent's sweeping view that

Article III bars any governmental plaintiff from litigating a claim of

infringement of lawful function." 759 F. 2d at 27.

The significance of Judge Bork's dissent is in its exposure of

his very broad bias against grant of constitutional relief by the

courts. No matter how keen and urgent the violation by the President,

Judge Bork's view would close the federal courthouse door against

relief. As he candidly stated: "As separation of powers and

federalisir apply in a context like this one, the fundamental

consideration appears to be the need to limit the role of the courts

in the interplay of our various govermental institutions." 759 F. 2d

at 54. In another passage, Judge Bork made even clearer his distaste

for the rcle of federal courts in enforcing constitutional principles,

even in such clear cases as the unlawful pocket veto that was before

the court in the Barnes case. He asserted:

While all branches of government are obliged to honor
the Constitution, the declaration of constitutional
principle with binding effect is primarily the task of
the federal courts. If the federal courts can routinely
be brought in to pronounce constitutional principle every
time the branches of the federal government disagree,
every time the federal and state governments contend,
then we will indeed become a "principle-ridden," in fact
a judge-ridden, society. 759 F. 2d at 55.

Judge Bork's expressed distaste for the constitutional role of

the federal courts is answered in forceful terms by the majority:

The dissent believes... that the separation of powers
would be better served in this case by remitting the
question involved to a political solution, rather than a
judicial one. The dissent understandably leaves
i unspecified the precise course of events contemplated:
"political solution" would at best entail repeated,
time-consuming attempts to reintroduce and repass
legislation, and at worst involve retaliation by
Congress in the form of refusal to approve Presidential
nominations, budget proposals, and the like. That sort
of political cure seems to us considerably worse than the
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disease, entailing, as it would, far graver consequences
for our constitutional system than does a properly
limited judicial power to decide what the Constitution
means in a given case. 759 F. 2d at 29

Bartlett v. Bowen, 816 F. 2d 695, (D.C. Cir. 1987) illustrates

another area in which Judge Bork has employed inventive legal

reasoning to deny litigants access to the courts - that of "sovereign

immunity." In Bartlett the majority held that jurisdiction lay in the

federal district court to review plaintiff's claim that a provision of

the Social Security Act was unconstitutional. In construing the

Medicare Act's provision limiting judicial review to claims greater

than $1,000, the majority concluded that Congress did not intend

thereby to preclude the courts from considering constitutional

challenges involving lesser amounts.

Judge Bork dissented, warning that under the majority's rejection

of the sovereign immunity defense "the number of constitutional

challenges will increase." Asserting that Medicare plaintiffs might

plead constitutional challenges only in order to obtain jurisdiction

that might later prove insubstantial, Judge Bork argued that this

would lead to an overload of litigation in the courts. He went on to

criticize the majority's reasoning that barring a constitutional

challenge to a statute on grounds of sovereign immunity would leave no

judicial forum, federal or state, available to hear and decide the

constitutional issue.

Judge Bork's dissent in Bartlett is consistent with his

objectivism in Barnes, demonstrating that his principal concern is not

to afford constitutional review in the federal courts to those who

have a claim of injury, but rather to give force to those principles

that limit access to the courts even when there is no other way of

assuring constitutional compliance.

While these instances are eye-opening, perhaps even more

troubling is his recent dissent in Hohri v. United States, 793 F. 2d

304 (1986). Here Bork turns to another strategem - an overly

technical reading of the statute of limitations - to deny relief to

thousands of Japanese-Americans unlawfully interned during World War

II who seek money damages for violations of their constitutional

rights. When the original challenge to the internment of Japanese-

Americans during World War II was brought before the United States
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Supreme Court in Korematsu v. U.S., 323 U.S. 21A (1944), the Supreme

Court refused to disturb the racially-based curfew and internment

regulations. The Court deferred to the "military necessity" claim

made by the government to justify its action.

In the 1970's, the disclosure of documents made clear that there

were governmental internal memoranda at the time of the earlier events

indicating that there was no military justification for the

incarceration. Based on the government's fraudulent "military

necessity" alarm in the 1940s, Japanese-Americans brought a damage

suit in the Hohri case, and asserted that the statute of limitations

did not bar their claim because they had no way of knowing about the

government documents when they filed their case in the 1940's.

Judge Bork dissented from the majority ruling allowing the

plaintiffs their day in court. Reflecting a general bias against the

grant of relief to citizens claiming constitutional violations, Judge

Bork stated that:

"This case illustrates the costs to the legal system
when compassion displaces law. The panel majority says
it is not too late for justice to be done. But we
administer justice according to law. Justice in the
larger sense, justice according to morality, is for
Congress and the President to administer, if they see
fit, through the creation of new law. The wartime
internment around which this case revolves is undeniably
a very troublesome part of our history. It is within the
authority of the political branches to make whatever
reparations they deem appropriate... the issue of
whether an additional remedy is available from a court,
and if so, which court, should only be resolved on the
basis of a sober and fair assessment of the legal claims
presented..." 793 F.2d at 313.

The grounds used by Judge Bork in denying relief must be

underscored, for he states that "justice in the larger sense, justice

according to morality" is for the Congress and the President and not

for the courts to provide. This, of course, turns Marbury v. Madison

on its head. Furthermore, to say that the courts' role is now to be

assumed by precisely those two branches which have on so many

occasions transgressed constitutional limits would leave citizens

without protection.

In considering the three Bork dissents referred to above, it

should be noted that they all arose at a time when under the Supreme

Court precedents the entire thrust of constitutional and state law was

moving in the direction of increasing access to the courts. If Judge
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Bork could write these dissents in the face of Supreme Court cases

that generally assure constitutional access to the courts, one can

only imagine how much further Judge Bork would go were he elevated to

that court and unshackled from precedents.

Other examples abound which illustrate Judge Bork's views

limiting access. He has voted to dismiss cases by the Senate, the

state of Massachusetts, veterans, an Iranian hostage, Social Security

claimants, prisoners, citizens of Japanese dissent, Haitian refugees,

the handicapped, an airline, the United Presbysterian Church, homeless

citizens of the District of Columbia, and consumer groups. The three

decisions reviewed in this statement most clearly expose a basic and

sweeping position held by Judge Bork that the courts are exceeding

their proper powers and should leave the legislative and executive

branches alone even if they are invading constitutional rights and

liberties.

He wrote, for instance, in the Bartlett case,

"The truth is, however, that constitutional doctrines
cannot be framed to guard against every hypothetical
evil. Much must be left to the wisdom and integrity of
elected representatives. Were it otherwise, courts
would long ago have had to abandon not only sovereign
immunity but a variety of doctrines of justiciabiliaty,
such as standing, political question, and the
requirement of a case or controversy, that regularly
operate to keep courts from constitutional issues." 816
F.2d at 719 n.15 (Bork, J., dissenting).

This passage, and particularly the language underscored, reveals

Judge Bork's fixed view of the federal judiciary as supernumerary. We

are to depend on the "wisdom and integrity" of our elected

representatives to protect our constitutional rights; presumably, if

that wisdom and integrity fails, we may look to the political process

to provide us with new and better representatives. In Judge Bork's

view, Federal courts have, at best, a marginal role to play in the

matter."

In a speech by Chief Judge Patricia Wald of the U.S. Court of

Appeals for the District of Columbia on April 2, 1987, she argued that

Judge Bork's position is truly ominous and a threat to the future

enforcement of civil rights and civil liberties by the courts. Far

from endorsing the "separation of powers" suggestion by Judge Bork,

Judge Wald finds in the constitutional history and debates precisely

the intention to assure that federal courts would provide a check and
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balance against abuses and excesses by the executive or the

legislature.

Examining Judge Bork's dissent in Barnes, Chief Judge Wald finds

the "reappearance in a separation of powers guise of what we had come

to think was the fading political question doctrine, whereby courts

eschew cases... The doctrine has always troubled legal scholars

because it is a deviation from the Marbury v. Madison mandate to

courts to say what the law is..."

Chief Judge Wald continues,

Thus when we encounter pres#ent-day separation of powers
rhetoric about "the properly limited role of courts in a
democratic society" or "the constitutional and
prudential limits to the powers of an unelected
unrepresentative judiciary in our kind of government,"
we must place it in historical perspective. Usurpation
of power by the judciary or its undemocratic origins
were not major concerns of the Framers. They looked to
the Judiciary as the branch primarily entrusted with
protecting the liberties of citizens from the excesses
of the other two branches, (p. 17).

In concluding Chief Judge Wald warns that there is a grave danger

to our rights from a movement by judges (such as Bork) undertaking to

retreat from their constitutional responsibility. She writes,

It is hard to now predict the future direction of separation
of powers. Will it be used by those determined to reinforce
the Judiciary's role as the protector of individual rights or
by those who would erect it as a barrier to judicial
oversight of the actions of the other branches?... Today many
believe there is as much danger frm a movement by judges
themselves calculatingly to retreat from that constitutional
responsibility through unyielding deference to an extreme
view of separation of powers, as there is that they v> i 11, by
some as yet undefinable means, assume tyrannical power over
government.

In sum, the opinions discussed above and Judge Wald's analysis

demonstrate that Judge Bork's view of what federal courts should do,

and to whom they should be open, is dangerously different from what

Americans have come to expect, anjd from what our Constitution

intended.

THE QUESTION OF QUALIFICATION

Can such a judge properly be elevated to our high court, given

his rejection of that court's highest constitutional functions?

Supporters of Judge Bork repeatedly assert that judicial views and

constitutional views are not a proper subject for consideration in the

confirmation of one who is legally qualified to serve as a judge. We

believe this view is far too narrow. First there must be present the
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skills necessary for performance of the duty involved. Second there

must be the willingness to perform that duty.

Whatever one may conclude concerning Judge Bork's skills as a

jurist, there is more than a serious question whether he is willing to

perform the high constitutional functions of the Supreme Court under

our basic charter. At one time the Supreme Court had only minor

constitutional functions. But in this Century constitutional adjudi-

cation has become the principal task of the Court and properly so.

Why should one who rejects the key constitutional function of the

Court be appointed to serve on that Court? It seems clear to us that

willingness to do the job that the Court is principally engaged in is

an indispensable ingredient of "qualification" to serve on the Court.

As a federal jurist, Judge Bork has every right to his view that the

courts should no longer play their historic role. But as an applicant

for a seat on the United States Supreme Court Judge Bork trust show

that he is willing and ready to do the constitutional task that is now

the major work of the Supreme Court. He cannot make that showing.

For if he does not reject Marbury v. Madison itself, then at least by

his philosophy he rejects the meaningful application of Marbury in

cases involving our other basic civil rights and liberties.

For these important reasons, we urge the Senate to reject the

nomination of Robert Bork to the United States Supreme Court.
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TESTIMONY

Of

Albert Mokhiber

Director, Legal Services Department

American-Arab Anti-Discrimination Committee

Senate Committee on the Judiciary

US Supreme Court Nomination of Judge Robert Bork

October 5, 1987

I am the Director of the Legal Services Department for

the American-Arab Anti-Discrimination Committee, a civil

rights organization headquartered in Washington, D.C., with

over 60 chapters across the United States comprising more

than 17,000 paid members. ADC is the largest grassroots

Arab-American organization in the United States.

The ADC mandate includes defending the rights of the

Arab-American community as well as promoting the rich

heritage and culture of our Arab ancestry. ADC offers pro

bono legal services to its membership, primarily in the areas

of civil rights and immigration law. We are pleased to state

that since the inception of ADC in 1980 we have achieved many

accomplishments in the legal arena. In fact, our most

important victory came this year in a unanimous US Supreme

Court decision, St. Francis College v. Majid Al-Khazraji,

upholding the rights of Arab-Americans to receive the

protections of the Civil Rights Act of 1866. ADC not only

filed an amicus brief in this case, but we were also honored

with a seat at the counsel table during the oral arguments

before the Court.

This case not only broadened the protections for

Arab-Americans but for other ethnic minorities in the country

as well. ADC also filed an amicus curiae brief in the tandem

case heard by the Supreme Court, Shaare Tefila Congregation
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v. Cobb, et al., which sought the same coverage under the

1866 Act for Jews.

Thus for the first time in history, Arab-Americans went

before the US Supreme Court, and fortunately came away

victorious. The case was also historic since it brought

together Arabs and Jews on a common issue combatting

discrimination. And again, today we join with all of the

other civil rights organizations to voice our shared concern

about issues of law and justice.

In particular, we have come to the conclusion that we

must oppose the nomination of Judge Robert Bork to the US

Supreme Court and implore this distinguished committee to do

the same.

The ADC bases its opposition to Judge Bork's appointment

on several grounds. The legal opinions of Judge Bork on the

United States Circuit Court of Appeals for the District of

Columbia evidence a clear politicization of the bench with

his particularly conservative ideology. As a civil rights

organization, ADC is of the belief that all judges,

especially US Supreme Court justices should refrain from such

judicial activism and instead decide cases solely on the

legal merits involved.

Further, Judge Bork not only has made political

decisions from the bench, but he has made dangerous ones

which compromise the very rights of the American public and

the US Constitution. These decisions include eroding the

civil rights of minorities by opposing affirmative action and

voting rights. On the other hand, he is not opposed to poll

taxes, which have historically been used to discourage Blacks

from voting. In fact. Judge Bork in 1963 opposed civil

rights laws that required public hotels and restaurants to

serve Blacks. He later disavowed this position ten years

later when he was being considered for the position of

Solicitor General by the Nixon Administration.
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Judge Bork fares no better on Constitutional issues as

is evidenced by his position that only speech necessary to

the political process is protected by the First Amendment.

Thus, literary and scientific writings are not guaranteed,

except where they contribute to the political process.

In the area of women's rights Judge Bork has exhibited

an intensely insensitive and archaic understanding. In one

case he held that sexual harassment is not a form of sexual

discrimination. He also stated that the plaintiff who

complained of sexual advances "wore provocative clothing

(and) suffered from sexual fantasies". This comment was

commonly used in many rape trials in an attempt to blame the

victim. Fortunately, these views were unanimously rejected

by the US Supreme Court on appeal.

Finally, the testimony of Judge Bork before this

committee two weeks ago, has failed to convince us that he

will not employ his personal philosophy in deciding new cases

in areas of settled law, such as civil rights. His testimony

revealed a flip-flop of positions on issues of grave

importance which has caused many, including the ADC, great

concern about his sincerity. In deed, ADC fears that in the

very same year that we received our first victory at the

Supreme Court, such protections could be subject to attack,

if not reversal, by someone like Judge Bork.

In conclusion, we respectfully request that this

committee reject the nomination of Judge Robert Bork as

associate justice to the US Supreme Court.

October 5, 1987

Albert Mokhiber

Director

Legal Services Department
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TESTIMONY OF SARAH HARDER

PRESIDENT,

AMERICAN ASSOCIATION OF UNIVERSITY WOMEN

BEFORE THE SENATE JUDICIARY COMMITTEE

IN OPPOSITION TO THE NOMINATION OF

ROBERT H. BORK

TO THE POSITION OF ASSOCIATE JUSTICE

OF THE U.S. SUPREME COURT

OCTOBER 1, 1987

Mr. Chairman and Members of the Committee, I am Sarah

Harder, President of the American Association of

University Women (AAUW). It is an honor and pleasure for

me to present testimony on behalf of AAUW concerning the

nomination of Robert H. Bork to the position of Associate

Justice of the United States Supreme Court.

The American Association of University Women is the

oldest and largest organization of college-educated women

in the United States. A non-partisan, national

organization of 150,000 members, AAUW counts among its

members Republicans, Independents and Democrats. For over

100 years, AAUW has been a responsible voice promoting

individual liberties for all Americans.

We are sometimes called the arch-moderates of the women's

rights movement. We believe our organization brings a

moderate voice to the Bork debate.

I am here today to publicly reiterate AAUW's strong

opposition to the nomination of Robert H. Bork to the

Supreme Court. We believe that the confirmation of

Robert Bork would have unprecedented and profound

consequences for the legal rights of Americans.

The controversy over President Reagan's nomination of

Robert H. Bork to the U.S. Supreme Court has provided the

nation with a civics and history lesson that is most

appropriate in this year of the Constitutional

Bicentennial. Discussions about the need to maintain the

ideological balance of the Court and the "proper" role of

the three branches of government are flourishing in light

of the confirmation battle. The appointment involves

much more than esoteric legal arguments, however. It is

no overstatement to say that Justice Lewis F. Powell's

successor will cast the vote that determines whether the
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Supreme Court functions as the protector of indivdual

liberties, or whether it is responsive not to the rights

of individual Americans, but rather to those in positions

of power.

AAUW believes that Robert Bork's demonstrated record

indicates a disposition against protection for individual

citizens. While the "tyranny of the majority" holds sway

in Congress and in the White House, the judiciary has

been a source of protection for disenfranchised

minorities. Bork's record should, therefore, be of

special concern to traditionally disadvantaged groups —

women, the poor, and racial and ethnic minorities — who

are underrepresented in Congress and in executive

agencies, and whose rights will be protected by the

courts, or not at all.

AAUW has a long and proud history of advancing the

research, education and legal rights of women.

Therefore, Robert Bork's narrow and limited views on the

Constitutional rights of women greatly concern our

members. Bork has repeatedly criticized the Court for

improperly extending Constitutional rights of due process

and equal protection. Robert Bork also interprets

narrowly several key statutes that afford women critical

protections in the areas of employment and health.

In the absence of a federal Equal Rights Amendment, which

Bork publicly opposes, legal rights for women depend

largely on Congressional action and the Court's

interpretation and inclusion of gender discrimination

under the Fourteenth Amendment. Bork's narrow

interpretation of the Fourteenth Amendment coupled with

the critical "swing" vote position on the Court he would

fill, could well lead to a serious erosion of equal

benefits, protections and statutory rights women have

painfully achieved.

Robert Bork does not believe that the U.S. Constitution

contains a right to privacy. The principle of a

constitutionally guaranteed right to privacy was first

articulated in Griswold v. Connecticut, a decision

upholding the legal right to private use of

contraceptives. Bork has been outspoken in opposition to

the privacy concept, terming the Griswold decision

"unprincipled" and "specious." Bork labeled as

"unconstitutional" the Roe v. Wade decision which

established the legal right to abortion.

AAUW believes that the right to seek legal redress for

grievances is a fundamental tenet of American life. A
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1986 University of Miami law review survey found that

Bork denied access to individual plaintiffs in 10 out of

11 cases involving Constitutional questions. The

petitioners Bork has argued do not have standing in

particular cases range from the U.S. Senate and the State

of Massachusetts to social security claimants,

handicapped citizens, Haitian refugees, and Americans of

Japanese ancestry who were interned during World War II.

With greatly restricted access to the courts, a major

avenue for securing and preserving personal liberties

would no longer be available.

We have carefully reviewed Robert Bork's testimony before

the Senate Judiciary Committee on the questions of equal

protection, privacy, free speech and related civil rights

issues. Although Bork appeared to modify and expand his

record in his testimony, we remain unconvinced of his

ability to alter three decades of radical thinking,

writing and speaking on these and other fundamental

Constitutional questions.

Let us examine the contrasts between Bork's recent

testimony and his previous—and prolific—record.

o His testimony on equal protection for women: For the

first time, Bork said he believes that the Fourteenth

Amendment guarantees might bar some forms of

governmental sex discrimination.

His record: He has criticized the Court for improperly

extending Constitutional rights of due process and

equal protection; in 1985 and as recently as June 1987

he reiterated his belief that the equal protection

clause applied only to racial and ethnic

discrimination.

Bork wants to use his own version of a "reasonable

basis" test in determining if gender-based

discrimination is justified. Yet, since 1971 the

Supreme Court has abandoned this standard in favor of a

more careful or "heightened" scrutiny standard in

reviewing government policies that treat men and women

differently.

o His testimony on racial discrimination: Bork declared

he abhors it and views Brown v. Board of Education

(1954) as "perhaps the greatest moral achievement of

our Constitutional law." The decision was based on the

equal protection clause of the Fourteenth Amendment,

which applies to actions by state and local

governments.
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His record: In a similar 1954 case affecting District

of Columbia schools, which were under federal

jurisdiction, the Court in a unanimous ruling outlawed

segregration in D.C. schools under the due process

clause of the Fifth Amendment. Because Bork has no

rationale for the D.C. case and can find no

Constitutional basis for it, he opposes the decision,

though he has stated he would not seek to overturn it.

Bork's legal actions have opposed fair housing and

affirmative action remedies; he has also objected to

rulings affirming "one man, one vote" and overturning

the Virginia poll tax. He reiterated these objections

before the Senate Judiciary Committee.

o His testimony on free speech: Bork for the first time

indicated that he finds acceptable the Brandenburg v.

Ohio (1969) ruling that speech advocating lawlessness

was protected if illegal action was not imminent.

Further, he also stated, for the first time publicly

that the First Amendment also protects moral discourse,

scientific speech, news, opinion and literature.

His record: Previously he assailed Brandenburg. In

1971 he maintained the First Amendment explicitly

protected only political speech; in 1979 he reiterated

his doubt that other forms of speech are similarly

protected. In a 1985 interview, he said his First

Amendment philosophy was essentially unchanged from

1971.

o His testimony on precedent: "A judge must give great

respect to precedent... judges respect precedent in all

cases, somewhat less in Constitutional matters" than

when dealing with laws passed by legislative bodies.

His record: In a 1985 speech at a Buffalo, NY,

college, he remarked, "I don't think in the field of

constitutional law precedent is all that important."

He explained that if the Supreme Court misconstrues the

Constitution, there is no recourse from the decision

but if one is convinced that a prior court has misread

the Constitution, "it is your duty to go back and

correct it. I don't think precedent is all that

important."
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In twelve of twenty subjects areas or cases covered

during the hearings, Bork made statements that appear to

be different fro* other statements he has made within the

last two years.

Ultimately, we must rely on a well-documented series of

judicial opinions, public testimony and writings as the

best indicator of Judge Bork's philosophy and probable

decisions on the Supreme Court.

In sum, Mr. Chairman, Robert Bork's record distinguishes

him as a judicial activist whose political philosophy

shapes his judicial decision making. Robert Bork's

extreme political views place him outside the

mainstream of jurisprudence, thought and public opinion.

Replacing a judicial centrist, Justice Powell, with an

ideological activist is simply not acceptable to the

majority of Americans, who support the civil rights and

liberties progress which the United States has painfully

achieved in this century.

AAUW calls upon you to assert your Constitutional and

elected function of protecting the rights of all

Americans by opposing the nomination of Robert H. Bork.

Thank you.
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In his 30 hours of testimony, Judge Bork for the first time

attempted to disavow key elements of his extreme judicial

philosophy,1 preferring instead to present himself as a moderate

centrist whose views on critical civil liberties issues and the

role of the Supreme Court in protecting minority rights place him

"about where the current Supreme Court is."2 This report

illustrates how, on a closer analysis, Judge Bork's "confirmation

conversion" or "recantations" are more apparent than real.3 For

example:

in rejecting the liberty clause of the Fourteenth Amendment,

in articulating how the Court should apply the equal
protection clause in race and sex discrimination cases,

in continuing to reject privacy rights under any theory
of constitutional interpretation,

in reiterating imperial executive powers in matters of
national security, and

in stating a narrow basis for adhering to judicial precedent

Judge Bork clings to his philosophy of "original intent", he is

faithful to his view that if rights are not specifically

1Robert Bork's judicial philosophy as he had presented it
prior to the confirmation hearings is described in the ACLU's
report on the Civil Liberties Record of Judge Bork," September 9,
1987 (Attachment A ) .

2Sept. 16, 1987, Afternoon Session at 3-1.

3For a full discussion of Judge Bork's testimony, see "The
Essential Judge Bork," October 2, 1987 (Attachment B).
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enumerated in the Constitution then they do not exist, and that

the Constitution, rather than posing a series of checks on

majority tyranny, is a document which permits the majority to

impose i t s moral views on minorities.

Judge Bork, despite obfuscation and apparent recantation,

remains a radical ju r i s t with an extreme philosophy which would

seriously alter the role of the Supreme Court in protecting civil

rights and liberties—grounds which we believe require the Senate

to reject his nomination to the United States Supreme Court.

Judge Bork's Fundamental Philosophy

Judge Bork's testimony, if taken at face value, would

reflect a dramatic about-face from a lifetime of legal thinking.

During his entire professional l i fe , Judge Bork has vigorously

and repeatedly criticized well-settled constitutional doctrine,

using such extreme and unequivocal language as "utterly

specious,"4 "pernicious,"5 "unprincipled,"6 and "wholly

4Bork, The Constitution. Original Intent, and Economic Rjgh*"g, 23 San
Diego L.Rev. 823, 832 (1986).

Human Life Bill; Hearing on S.158 Before the Subcamm. on Separation
of Powers of the Senate Camm. on the Judiciary. 97th Cong., 1st Sess. 308, 310
(1982) (statement of Professor Bork).

6Bcrk, Neutral Principles and Some First Amendment Problems. 47 Indiana
L.J. 1, 9 (1971).
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unjustifiable."7

Judge Bork's stinging criticisms of landmark Supreme Court

cases rest on his radical view of the Constitution, which a l l but

eliminates" the Supreme Court's role as protector of individual

l iber ty. This view gives minimal value to l iberty and equality

as guaranteed in the Due -Process and Equal Protection Clauses of

the constitution and maximum value to majority wi l l . Judge Bork

has made clear the basic tenets of his judicial philosophy:

That the Constitution's primary purpose is to f ac i l i -
ta te majority ru le ; 8

That the majority's liberty includes the l iberty to
impose moral values on unwilling minorities;9

That the Supreme Court can protect only those rights
specifically enumerated in the Constitution and that
original intent is the only legitimate basis for con-
sti tutional decision-making;10

That the Fourteenth Amendment protects only against
official discrimination by the states and only on

"The Human Life Bill; Hearing en S.158 Before the Subcamm. on the
Separation of Powers of the Senate Comm. on the Judiciary, supra, at 310.

8See generally Bork, Neutral Principles and Same First Amendment
Problems, supra. 47 Indiana L.J. passim.

9See generally. Bork, Unpublished Speech, Brookings Institute,
Washington, D.C. (Sept. 12, 1985); Bork, Unpublished Speech, University of
California, Berkeley, Cal. (April 29, 1985); Bork, Unpublished Speech,
"Religion and the Law." John M. Olin Center for Inquiry Into the Theory &
Practice of Democracy, University of Chicago (Nov. 13, 1984).

10Bork, The Constitution. Original Intent, and Economic Rights, supra. 23
San Diego L.Rev. at 823.
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behalf of rac ia l and perhaps ethnic minor i t ies ; 1 1

That the Equal Protection Clause of the Fourteenth
Amendment provides no protection for women and other
disadvantaged groups;12

That the Due Process Clause of the Fourteenth and Fifth
Amendments provides only procedural protection and is
not a source of substantive rights such as a right of
privacy;13 and

That the Fi rs t Amendment protects only speech relevant
to the functioning of the republic and permits the
states to r e s t r i c t the terms of pol i t ica l expression
and to ban ca l l s for c iv i l disobedience or advocacy of
"abhorrent" doctr ine. 1 4

Until the hearings, Judge Bork recognized that his

ar t iculated views placed him well outside the mainstream of

contemporary legal thought.1 5 Moreover, Judge Bork's peculiar

Neutral Principles and Some First Amendment Problems, supra, 47
Indiana L.J. at 11-17.

, Interview with Worldnet, United Statss Information Service 1, 12
(June 10, 1987).

13Bcrk, Neutral Principles and Some First Amendment Problems, supra, 47
Indiana L.J. at 11-12.

14Unpagijjated Transcript, Public Affairs Television, Inc., Movers:
In Search of the Constitution 3107 Strictly Speaking. Attorney General
Edwin Meese and Judge Robert Bork (Airdate May 28, 1987); Bork,
Unpublished Speech, "The Individual, the State and the First Amendment,"
Univ. of Michigan (1979).

15For example, in 1982 Bork wrote:

My own philosophy is interpretivist. But I must
say that this puts me in a distinct minority
among law professors. Just how much of a
minority may be seen by the fact that a visitor
to Yale who expressed interest in debating my
position was told by one of my colleagues that
the position was so passe that i t would be
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originalist philosophy required him to argue, again and again,

that "broad areas of constitutional law ought to be reformu-

lated."1 6 As recently as this year, Judge Bork stated:

. . . I would think our originalist judge would
have no problem whatever in overruling a non-
originalist precedent, because that prece-
dent, by the very basis of his judicial phil-
osophy, has no legitimacy. I t comes from
nothing the framers intended.17

At the hearings, however, Judge Bork's testimony offered un-

explained and sudden departures from his articulated philosophy,

putting Judge Bork in conflict with prior philosophical views on

issues ranging from stare decisis to a woman's right to equality.

If Judge Bork has in fact changed his mind about the role of

the courts and the rights of individuals, that "evolution" must

be seen as abrupt. As recently as June 1985, Judge Bork said:

"[M]y views remain about where they were" when he was a professor

at Yale Law School.18 That same year, Judge Bork also said that

he adhered to the ideas articulated in the 1971 Indiana Law

intellectually stultifying to debate it.

Bork, "The Struggle Over the jRole of the Court," National Review 1137
(Sept. 17, 1982).

16Bork, Neutral Principles and Some First Amendment Problems, supra. 47
Indiana L.J. at 11.

17Transcript, Speech to Federalist Society, Washington, D.C. (Jan. 31,
1987), p. 126.

18Iacovara, "A Talk with Judge Robert H. Bork," 9 District Lawyer 29, 31
(May/June 1985).
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Journal — an ar t ic le rife with unconventional, reactionary views

about the Constitution — and that he had "finally worked out a

philosophy which is pretty much expressed in that p i e c e . " ^

Even with Judge Bork's "conversion" to certain Supreme Court

doctrine and his "recantation" of more extreme elements of his

philosophy, Judge Bork's testimony reaffirms that the nominee

holds many radical views about the Constitution and the rights of

a l l Americans. Although Judge Bork tried to deemphasize some

unpopular views, he dlung fast to his basic philosophy.

Judge Bork continues to define equality in narrow terms and

the role of the Supreme Court in protecting individual l iberty as

very limited, providing no protection to unenumerated rights.

The highest liberty for Judge Bork is that of the majority to

impose i t s moral values on the minority.20 His narrow vision of

19McGaigan, Judge Bork Is A Friend of the Constitution. 11 Conservative
Digest 91, 95 (Oct. 1985).

20Bork in no way retreated frcm the extreme deference he would accord to
the majority:

If the constitution says "you may not do this to
this minority" . . . then that's fine. The
Constitution has made the determination that the
rights are to be there and not with the larger
group. . . . That's exactly what Constitutional
Law is about.

If a court, without guidance from the
Constitution . . . redistribute[s] the liberties
. . . i t is wrong to say they have just increased
liberty. They may or they may not [have]. . . .
But . . . a court has no authority to do that
without Constitutional amend[ment]. . . . [A]
court ought to take [the liberty to govern
themselves] away from us if the constitution
says so. I t ought not if the Constitution does
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the Fourteenth Amendment would provide only limited protection

against most forms of discrimination and relegate claims of

inequality to local legislatures.

In short, his views threaten individual liberty. His

philosophy is fundamentally inconsistant with the function of the

Supreme Court in protecting individual rights. Robert Boric

is not qualified to serve on the Supreme Court.

###

not say so. It should leave us the liberty of
electing our representatives and senators, and
having them make public policy for us.

Sept. 17, 1987, Afternoon Session at 46-2 - 47-1.
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REPORT ON THE
CIVIL LIBERTIES RECORD

OF JUDGE ROBERT B. BORK

Pursuant to ACLU p o l i c y , e s t a b l i s h e d by the Board of
•c

Directors of the American Civil Liberties Union, this report

examines the record of Robert H. Berk, Judge on the U.S. Court of

Appeals for the Dis tr ic t of Columbia Circuit , who has been nomi-

nated for the pos i t ion of Associate Justice of the United States

Supreme Court. The memorandum reviews Judge Boric's authored

opinions while on the bench!'', his unpublished speeches (many

given in the past f ive years) , as well as h is academic wri t ings ,

congressional testimony, popular a r t i c l e s , speeches, and in ter -

views.!' Where Judge Boric has disclaimed a pos i t ion previously

taken, that i s noted; otherwise, i t i s assumed that' Judge Boric

s t i l l adheres to these published views.

I . INTRODUCTION

Robert Boric's extreme judic ial philosophy i s reflected in a

ser ies of speeches, a r t i c l e s t testimony and court decis ions . If

his philosophy preva i l s , i t would radical ly reduce the role of

the Supreme Court and seriously diminish the force of the B i l l of

y The memorandum focuses on opinions which. Judge Bork. wrote (whether for the
majority, concurring or in dissent), in order to d i s t i l l Judge Boric* s judicial
philosophy from his own words. The memorandum does not address opinions which
Judge Boric si lently joined.

- Judge Boric provided texts of his unpublished speeches to the Senate
Judiciary Committee. Copies are available from the ACLU Washington Office,
122 Maryland Ave., N.E. (202-544-1681) as are copies of al l of Judge Boric's
published articles and other writings. A complete l i s t of this material i s
available from the ACLU.

- 1 -
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Rights and the liberties it protects.

Judge Boric's view of the Constitution is that it creates a

governmental structure designed, with few exceptions, to promote

the majority will at the expense of individual rights.2' This

view is summarized by a quote from Chesterton, which he repeat-

edly cites:

What is the good of telling a community that
it has every liberty except the liberty to
make laws? The liberty to make law is what
constitutes a free people.-'

In Judge Bork's opinion/ the Constitution must be inter-

preted almost exclusively in light of its majoritarian purpose.

This means that the only individual rights protected against the

majority are those explicitly and- unmistakably mentioned in the

Constitution and the Bill of Rights. As a result; Judge Bork

assigns a sharply limited role to the Supreme Court. Any doubt

as to the constitutionality of a statute should be resolved by

permitting the legislature tb have its way. The Court may strike

down a statute only if there is no doubt that a provision of the

Constitution is clearly violated. Moreover, legal concepts, such

as standing and justiciability, should be defined to reduce

substantially the number of cases that the Court may accept for

review.

Judge Bork sees the primary role of the Constitution as

insuring that the majority is able to impose its moral judgments

- See generally Borlt, Meutral Principles and Some First Amendment Problems,
1A7 Indian* L.J. 1 (1971) [hereinafter "Neutral Principles"].

-̂  Borlt, Morality and the Judge, Harper's 28, 29 (May 1985).

-2-
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on the rest of society. His conception of the Court's role is

radically different from aost, if not all, of the Justices who

have sat on the Court in the past forty years. In fact, Judge

Boric has specifically rejected a long list of landmark consti-

tutional rulings by the Supreme Court.V These rulings, which he

has described as "pernicious,"-^ "unprincipled,"- and "utterly

specious,"§' include the following:

— a decision striking down a statute making it a crime for

married couples to use contraceptives;2^

— a decision barring judicial enforcement of racially

restrictive covenants;—^

— a decision protecting illegitimate children against arbi-

trary discrimination;—'

— a decision protecting -the right to-use obscene language

for political purposes;—^

- See notes 10-22, infra.

- The Human Life Bill; Hearing on S.158 Before the Subcomm. on Separation of
Powers of the Senate Com, on the Judiciary, 97th Cong., 1st Sess. 308, 310
(1982) (statement of Professor Boric).

- Boric, Neutral Principles, supra, at 9.

I' Id.

- Griswold v. Connecticut, 381 U.S. 479 (1965); see Bork, Neutral Principles,
supra, at 11.

12^ Shelley v. Kraemer, 334 U.S. 1 (1948); see Boric, Neutral Principles,
supra, at 15.

- Levy v. Louisiana, 391 U.S. 68 (1968); s_ee Boric, Neutral Principles,
supra, at 12.

— ^ Cohen v. California, 403 U.S. 15 (1971); s_ee Boric, "The Individual, the
State and the First Amendment," Unpublished Speech, Univ. of Michigan (1979)
(reported as 1977 or 1978).
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— dtcisions giving First Amendment protection to speech

advocating violence for political reasons as long as there is no

clear and present danger;il/

— decisions striking down state abortion laws;—^

— a decision holding unconstitutional a law requiring the

sterilization of habitual criminals;ii/

— decisions striking down state poll taxes and literacy

tests;!*/

— decisions upholding affirmative action plans in various

circumstances;1Z/ and,

— decisions striking down state laws permitting prayer in

the schools or permitting use of government funds for public

employees to teach in parochial "schools.IS^

— / E'»». Brandenburg v. Ohio, 393 U.S. 444 (1969)} see Bork, Heutral
Principles, supra, at 23.

—' ldL.t ao« v. Wade. 410 U.S. 113 (1973); see The H"-T" Life Billt Hearing
on 3.158 Before the Subcomn. on Separation of Poweri of the Senate Comm. on
Che Judiciary, mpra, at 310.

—/ Skinnar v. Oklahoma, 316 U.S. 335 (1942); see Borlt, HautraL Principles,
mpra, ac 12.

^ Harper V. Virginia State Board of Election*, 383 U.S. 663 (1966);
Katzenbach v» Morgan, 384 U.S. 641 (1966); see nomination! of Joieph T. Speed
to be Deputy Attorney General and Robert H. Boric to be Solicitor General;
Hearings before the Senate Conm. on the Judiciary, 93d Cong., 1st Sess. at 5,
16-17 (1973) (statement of R. Boric).

—/ Regents of the University of California v. Baldte, 438 U.S. 265 (1978); see
Boric, The Unpersuasive Bakke Decision, The Wall Street Journal, at 8, col. 4
(July 21, 1978).

•i8-/ Aguilar v. Felton, 473 U.S. 402 (1985); Engel v. Vitale, 370 U.S. 421
(1962); see Boric, Unpublished Speech, Brookings Institute, Washington, D.C.
(Sept. 12, 1985), at 3.
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Indeed, Judge Boric questions whether the Framers intended

the Court to assume the power to review the constitutionality of

statutes.!!/ He is sure, however, that the power of judicial

review should generally be exercised to facilitate the ability of

the majority to impose its moral views on the minority.—'

As Judge Boric interprets the Constitution, few rights are

shielded from the majority's judgments. If confirmed, and if his

views prevail, civil liberties in this country would be radically

altered and the structure of government radically changed. The

majority in each state could impose its moral values on the

private lives and decisions of all citizens. Individual liberty

would have a radically different meaning^in each state.

II. JUDICIAL APPOINTMENTS; (THE ROLE OF IDEOLOGY

Throughout most of our history, the Senate has engaged in a

"practice of thoroughly informing itself on the judicial philoso-

21/

phy of a Supreme Court nominee before voting to confirm him."—'

Indeed, the Framers rejected giving the Senate only a limited

veto over the President's nomination, voting down a proposal that
ill

the President appoint unless "disagreed to by the Senate."=='
Both the text of the Constitution, as well as the history of the

! ! / See Borlt, Judicial Review and Democracy, Society 5 (Nov.-Dec. 1986); Borlt,
Styles in Constitutional Theory, 26 S. Texas L.J. 383 (1985).

—' Bork, Morality and the Judge, supra, at 28.

—' Rehnquist, The Making of a Supreme Court Justice, 29 Harv. L. Rec. 7
(Oct. 8, 1959).

—' 4 The Founders' Constitution 32-33 (Kurland & Lerner, eds. 19.87).
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Appointments Clause, demonstrate that the Senate has and should

exercise a shared role with the President in the confirmation

process.

A. History of the Appointments Clause

The Appointments Clause expressly provides for consensus by

the two elected branches of government in the confirmation

process. Article 11/ section two of the Constitution states that

"the President ... shall nominate, and by and with the [a]dvice

and [cjonsent of the Senate shall appoint ... Judges of the

Supreme Court...."

The history of the clause clearly indicates that its

language was a compromise \between those who wanted appointment by

the president alone and those who favored appointment by the

Congress or Senate- without a presidential role. The original

Virginia Plan,- introduced at the convention on Hay 29, 1787,

provided that all judges would be appointed by the national

legislature.22/ By June 13, the convention had decided that

appointment by the whole legislature was unwieldy, and had there-

fore adopted Madison's proposal that the appointment power be

lodged in the Senate alone.Of

Two attempts to switch the appointment power to the presi-

dent were defeated. On July 18, 1787, the convention voted down

a proposal that the president appoint without congressional

23/
— Id. at 30; see generally Black, A Note on Senatorial Consideration of
Supreme Court Nominee!, 79 Yale L.J. 657, 660-62 (1970).

— 4 The Founders' Constitution, supra, at 31.
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approval, and on July 21, the convention rejected a motion that

the President appoint unless "disagreed to by the Senate."^'

Only near the end of the convention, on September 7, did the

Framers agree to give the president any role in the selection of

judges. The president's power to aominate, however, was care-

fully balanced by the requirement that the Senate advise and

consent on every appointment.—'

Eight years later, in 1795, the Senate rejected Washington's

nomination of South Carolina's John Rutledge to the Supreme

Court. John Rutledge had been one of George Washington's origi-

nal appointments to the Court, as well as one of the principal

authors of the first draft of the Constitution, He had resigned

from the Court to become Chief Justice of South Carolina. The

Senate rejected his second nomination in 1795 by a vote of 14 to

10 because Rutledge had attacked the recently ratified Jay Treaty

and was regarded as a weak Federalist.H' For those who find the

"original intent" of the Framers persuasive, it is significant

that three of the rejecting Senators had signed the Constitu-

tion.^

25/ Id. at 32-33.

— ' Id. at 36. This formulation — nomination by the President, and appoint-
ment with the advice and consent of the Senate —- was apparently patterned
after the "experience of 140 years in Massachusetts." Id. at 32.

H! Tribe, God Save This Honorable Court, 79-80 (1985).

— ' Schwartz, The Senate s Right to Reject Nominees, The New York. Times, at
A27, col. 2 (July 3, 1987).
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B. How The Senate Hag Exercised Its Role

Over 200 years, the Senate hai rejected a lino i t 20 per cent

of the president's Supreme Court nominees.2^ Beginning with

John Rutledge in 1795/ the Senate has considered and rejected

nominees because of their views on a range of i ssues , including

federal supremacy, c i v i l service, slavery, immigrants, unions,

business, and c i v i l rights. Sometimes 'the Senate has rejected a

candidate outright; other times, the Senate has declined to take

action or a candidate has withdrawn.^

In this century, the Senate rejected President Hoover's 1930

nomination of Chief Justice John Parker of North Carolina, by a

vote of -41-39, largely due to Parker's racist campaign speeches

and anti-union att i tudes . The Senate also rejected President

Nixon's nomination of Clement. Haynsworth and Harold Carswell.

Carswell's. rejection was based in part on 1948 campaign speeches

supporting white supremacy.

— Id. Until 1900, the Senate rejected more than one out of four
presidential nominees; since 190Q« only one out of every 13 nominees has been
rejected.

—' The rejected nominees include: John Crittenden, John Quincy Adams'
nominee, whose nomination in 1829 was never voted on because of his strong
Whig leanings; George Woodward, who was rejected in 1845 by a vote of 29-20
due to his anti-immigrant views; Secretary of State Jeremiah Black., James
Buchanan's nominee, whose opposition to the abolition of slavery led to his
26-23 rejection; and Caleb Cushing, Ulysses S. Grant's nominee, who withdrew
after discovery of his war—time correspondence with Confederate President
Jefferson Davis. Tribe, God Save This Honorable Court, supra, at 86-89. The
Senate was particularly strong for approximately two decades after 1837, and
ten of the 18 nominations made by the presidents serving between Jacitson and
Lincoln failed to win Senate confirmation. For example, in 1844, when Justice
Baldwin died, two presidents sent a total of five nominations to the Senate
before his seat was finally f i l l ed , two and one-half years later. Id. at 58-
59. ~~
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C. The Senate's Appropriate Role

As Professor Charles Black has written:

The Supreme Court is a body of great power.
. Once on the Court, a Justice wields that power
without democratic check. This i s as i t
should be. But is i t not wise, before that
power is put in his hands for l i f e , that a
nominee be screened by the democracy in the
fullest manner possible, rather than in the
narrowest manner possible, under the
Constitution?±k'

Those who believe i t improper for Senators to reject nomi-

nees for ideological reasons would seldom restrict the President

in the same fashion. Yet there is nothing in the text of the

Appointments Clause or in i ts application during the past 200

years to- suggest that the Senate should be more limited or less

diligent than the president in the range of factors i t may or

should consider. "He who advises gives or withholds his advice

on the basis of a l l the relevant considerations bearing on [the]

decision."—''

While the President has broad discretion in most Executive

appointments,—^ the Senate's role in appointing Justices to the

Supreme Court may more aptly^be compared to i ts co-equal partner-

ship in making treaties, or to the President's role in vetoing

legislation. In each case, the structure and text of the Consti-

—' Black, A Note on Senatorial Consideration of Supreme Court Nominees,
supra, at 660.

& Id. at 659 (emphasis added).

— Historical ly, the Senate has adopted a more deferential role in reviewing
the President 's Executive appointments; i t has rejected a higher percentage of
Supreme Court nominations than for any other national office. Tribe, God Save
This Honorable Court, supra, at 78.
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tution siake plain that tht governmental Junction is so important

as to demand the concurring of two branches.

Thus, constitutionally, th« Senate has a shartd role in th«

appointments process that obliges i t to consider a broad range of

factors, including a nominee's, judicial philosophy.

III . CIVIL LIBERTIES RECORD

Judge Boric has been on the bench since 1982. During that

time, he has written, opinions involving key c i v i l l iber t i e s

issues: free speech, government secrecy, sexual discrimination,

gay rights. Ee has no,t written opinions in many other areas such

as church-state relations, race discrimination and i t s remedies,

voting rights or reproductive freedom. However, his extra-

judicial writings and speeches, including a ser ies of unpublished

speeches delivered mostly in the past five years, provide a clear

expression of his views on these and other subjects.

A» Equal Protection and Voting Rights

Judge Boric's narrow view of the Equal Protection Clause i s

that i t prohibits limited forms of discrimination against racia l ,

ethnic or. rel igious minorities, and very l i t t l e e lse .M'

According to Judge Boric, "[t]he equal protection clause . . . can

require formal procedural equality, and, because of i t s h i s t o r i -

—' Boric, Neutral Principles, supra, at 11. Judge Berk, has not authored any
equal protection cases while on the bench. He has, however, acknowledged in
dictum that discrimination based on race, religion or ethnicity is constitu-
tionally prohibited. See Dronenburg v. Zech, 741 F.2d 1388, 1397 (D.C. Cir.
1984).
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cal origins, it does require that government not discriminate

along racial lines. But much more than that cannot properly be

read into the clause."—'

He does not believe that the Fourteenth Amendment bars judi-

cial enforcement of racially restrictive covenants.— He does

not believe that it limits state constitutions from precluding

fair housing enforcement.—' He does not believe that it was

intended to provide heightened protection for illegitimate chil-

dren.—' He does not believe it entitles Congress to remedy de
30/

facto discrimination, .even against racial minorities.—'

— ' Bork, Heutral Principles, supra, at 11. Judge Borlt's approach to the con-
stitutional provisions regarding private property — the Contract and Takings
Clauses — is significantly different. While admitting that the "intention
underlying" these clauses"has been a matter of dispute," he suggests that the
clauses "have not been given their proper force" and can be utilized to limit
state regulation of private property. Boric, The Constitution, Original
Intent, and Economic Rights, 23 San Diego L. Rev. 823, 829 (1986).This
expansionist view is reflected in his judicial decisions. E.g., Jersey
Central Power and Light Co. v. Federal Energy Regulatory Comm., 768 F.2d 1500,
1506, vacated and remanded, 810 F..2d 1168 (D.C. Cir. 1987) (en bane) (striking
down utility rate regulation); Si-i-verman v. Barry, 727 F.2d 1121 (D.C. Cir.
1984) (striking down local zoning ordinance).

— ' Bork, Meutral Principles, supra, at 11. The Supreme Court ruled otherwise
in Shelley v. Kraemer, 334 U.S. 1 (1948).

The Supreme Court ruled
otherwise in Reitman v. Mulkey, 387 U.S. 369 (1967).

38/

— Bork, Neutral Principles, supra, at 12. The Supreme Court has ruled
otherwise. See_ Weber v. Aetna Casualty & Surety Co., 406 U.S. i64 (1972);
Levy v. Louisiana, 391 U.S. 68 (1968).
39/
— Equal Educational Opportunities Act of 1972; Hearings on S.3395. Before
the Subcomtn. on Education of the Senate Comm. on Labor and Public Welfare,
92nd Cong.. 2d Sess. 1343 (1972). The Supreme Court ruled otherwise in City of
Rome v. United States, 446 U.S. 156 (1980).
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The Suprtme Court's longstanding view of the Fourteenth

Amendment is far more expansive. Thus, the Court has repeatedly

struck down discriminatory laws supported by nothing more than "a

bare ... desire to harm a politically unpopular group...."—' It

has recognized the propriety of carefully crafted affirmative

action plans.^ And it has rejected the contention that the

Equal Protection Clause can or should be limited to race.—^

These Supreme Court holdings are not, as Judge Boric would have

it, far-out interpretations of the Court without basis in law.

They are the result of the Court's attempt over decades to

fulfill its role as the interpreter .of broadly stated constitu-

tional provisions. Judge Boric would eviscerate that role, and

leave individual liberty primarily in the hand* of majorities in

state and local legislatures.»

Moreover, Judge Boric sees little risk in reducing the

Court's role in promoting equality:

The premise that the poor or the black are
underrepresented politically is quite
dubious. In the past two decades we have
witnessed an explosion of welfare legisla-
tion, massive income redistributions, and
civil rights laws of all kinds. The poor and
the minorities have had access to the politi-
cal process and have done well through it.—'

SSL'V.S. Dept. of Agriculture v. Moreno, 413 U.S. 328, 534 (1973); Cleburae v.
Clebume Living Center, 473 U.S. 432 (1985).

41/
— E.g., Johnson v. Transportation Agency, Santa Clara County, 55 U.S.L.W.
43790987).

— E.g., Frontiero v. Richardson, 411 U.S. 677 (1973) (sex discrimination).
See also notes 38 and 40, supra.

[footnote cont'd]
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Judge Bork also minimizes the role of Congress in promoting

equality, preferring instead to defer to local majorities, which

historically have been the major source of racially discrimina-

tory laws and customs. Thus, in 1972, Judge Boric testified that

federal legislation dealing with remedies for de facto

segregation, "would raise ... grave issues of constitutional

policy... ."££/ He stated:

Th[e] difficulty with any interpretation that
applies the strictures of the Fourteenth
Amendment to de facto cases has led to
attempts to say that Congress1 power under
the amendment is broader than that of the
courts. Thus, it is suggested, the Court may

- not reach de facto situations but the
Congress may. That solution leaves the.
legislative power where it belongs, in the
Congress.... The solution seems improper,
however, for it leaves the legislative power
where it-' belongs only as between Congress and
the Court, and shifts it impermissibly to
Congress from the,state legislatures. There
is no warrant in the language or history of
Section 5 to suppose that it is a national
police power superior to that of the
states. The power to "enforce" the
Fourteenth Amendment is the power to provide
and regulate remedies, not the power to
define the scope of the amendment's command
or to expand its reach indefinitely.—'

This view, which Judge Bork has not repudiated in any

material available publicly, would resurrect the discredited

doctrine of states' rights with respect to racial discrimination.

— Boric, The Impossibility of Finding Welfare Rights in the Constitution, 3
Wash. U.L.Q. 695, 701 (1979).

— Equal Educational Opportunities Act of 1972; Hearings on S. 3395 Before
the Subconm. on Education of the Senate Comm. on Labor and Public Welfare,
supra, at 1343.

« ' Id.
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Judge Boric also rejects Supreme Court doctrine that relies

on the Fourteenth Amendment to ensure equality of the franchise,

criticizing the one-person, one-vote cases as lacking any "con-

stitutional ... excuse.li/ According to Judge Bork:

The principle ... runs counter to the text of
the Fourteenth Amendment/ the history sur-
rounding its adoption and ratification and
the political practice of Americans from
colonial times up to the day the Court
invented, the new formula [of one-person, one-
vote].IT7

Based on his extremely restrictive view of the scope of the

Fourteenth Amendment and the role of the Supreme Court in

enforcing it, Judge Bork also disagrees with the Supreme Court's

decision- in Harper v. Virginia State Board of Elections/ 383 U.S.

663 (1966), invalidating Virginia's use of a poll-tax in state

elections.M7 He disagrees with the Supreme Court's decision in

Katzenbach v. Morgan, 384 U.S. 641 (1966), upholding a congres-

sional ban on English, literacy tests for voters who had completed

the sixth grade in a Puerto Rican school.£2/ In short, Judge

Bork repudiates key Supreme Court precedent in the voting rights

area under the Fourteenth Amendment.

Consistent with his narrow views on the Fourteenth Amend-

— Bork, The Supreme Court Heeds a Hew Philosophy, Fortune 138, 163 (Dec.
1968).

47/— ' Bork, Neutral Principles, supra, at 18. Judge Bork suggests that the
Guarantee Clause of the Constitution requires "rational" reapportionment to
protect majority rule, but does not "easily translate[ ] into the one person,
one vote requirement ...." Id. at 19.

— nominations of Joseph T. Sneed to be Deputy Attorney General and Robert H.
Bork to be Solicitor Generalt Hearings before the Senate Comm. on the
Judiciary, 93d Cong., 1st Seas. 5, 17 (1973) (statement of R. Bork).

& Id. .t 16.
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ment, Judge Boric has also been a critic of the Supreme Court's

affirmative action decisions, describing Justice Powell's Bakke

opinion!^ in the following terms: "As politics, the solution may

seem statesmanlike, but as constitutional argument, it leaves you

hungry an hour later."—'

Judge Boric has even suggested that employment and education

issues are too subjective for judicial review.

Certain forms of discrimination present
the problem of criteria that are real but
cannot easily be established by evidence. It
is easy enough to establish whether a person
has been turned away from a restaurant
because of race or sex — the variables are
few. But employment discrimination presents
a different problem. The decision concerning

- who is to be hired or not hired, who is to be
promoted or passed over, does not always,_or
perhaps even usually, turn upon objective^and
quantifiable data. Such decisions also "rest
upon elements of judgment and intuition. On
a case-by-case basis, therefore, the
employer's decision will usually turn out to
be unreviewable. Unless he admits bias, it
is almost impossible to prove that he
discriminated.

We are beginning to see that there are areas
in which a government of men rather than of
laws is to be preferred.—'

— ' Regents of the University of California v. Bakke, supra, 438 U.S. 265.

— Boric, The Unpersuasive Bakke Decision, supra, at 8, col. 5.

— Bork., We Suddenly Feel That Lav Is Vulnerable, Fortune 115, 136
(Dec. 1971).
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B. Sex Discrimination

Judge Boric has an even aore restrictive view of the Four-

teenth Amendment and the role of the Supreme Court with respect

to sex discrimination.

This flows directly from Judge Boric's radical judicial

philosophy. In 1984, Judge Boric wrote: "The Constitution has

provisions that create specific rights. These protect, among

others, racial, ethnic, and religious minorities. "12' Women are

conspicuously absent from this list. Judge Boric's view is that

because women are not explicitly mentioned in the Fourteenth

Amendment, the amendment offers them no distinct constitutional

protection. While Judge Boric would not protect racial minorities

from most state- and local discrimination, he would not protect

women under the Constitution from any discrimination, federal,

state or local.

Judge Boric has also opposed passage of the Equal Rights

Amendment, stating that "the cole that men and women should play

in society is a highly complex business, and it changes as our

culture changes."5^ This leads Judge Boric to conclude that

judges should not be asked to decide "all of those enormously

sensitive* highly political, highly cultural issues" that are

inherent in determining the meaning of equality.—'

Slf Droncnburg v. Zecfa, 741 F.2d 1388, 1397 (D.C. Cir. 198* ) (Boric, J.).

—' McGuigaa, Judge Boric la A Friend Of The ConstiCueion, 11 Conservative
Digest 91, 95 (Oct. 1985). Judge Boric explained tint these were views held
ten years ago, and that, as a judge, he no longer feels free to comment on the
Equal Rights Amendment.

55/ id.
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Even where Congress has legislated in favor of sexual

equality, Judge Boric has declined to enforce statutory guarantees

by adopting narrow rules of construction. Thus, in Vinson v.

Taylor!6-/, Judge Bork suggested that Title VII of the 1964 Civil

Rights Act may not protect women against on-the-job sexual

harassment. His view was unanimously rejected by the Supreme

Court in an opinion written by Chief Justice Rehnquist. H[W]ith-

out question," the Court held, "when a supervisor sexually

harasses a subordinate because of the subordinate's sex, that

supervisor 'discriminate[s]' on the basis of sex."—'

Judge Bork adopted a similarly narrow construction of the

Occupational Safety and Health Act' of 1970, which requires an

employer to provide "each of his employees employment and a place

of employment which are free from recognized hazards that are

causing or are likely to cause death or serious physical

harm...."M/ Despite .the statute's broad remedial goals, Judge

Bork rejected a challenge to a company policy demanding that

women of childbearing age be surgically sterilized as a condition

of employment in certain plant departments.—' Judge Bork held

that relief could be granted only if "the words of the statute

inescapably" require it.i^

51' 753 F.2d 141, reh'g denied, 760 F.2d 1330 (D.C. Cir. 1985) (Bork., J.,
dissenting), aff'd, Heritor Savings Bank, v. Viason, 106 S. Ct. 2399 (1986).

— ' Meritor Savings Bank v. Vinson, supra, 106 S. Ct. at 2404 (emphasis
added!"!

5i/ 29 U.S.C. § 654(a)(i).

— O i l , Chemica l & Atomic Workers I n t ' l Union v . Amer ican Cyanamid C o . , 741
F . 2 d 444 ( D . C . C i r . 1 9 8 4 ) (Bork., J . ) .
[footnote cont'd]
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C. Church/State

Judge Bork has never been called upon to rule on the

religion clauses of the First Amendment. But he has, in a series

of recant unpublished speeches,£1/ offered an interpretation of

the religion clauses that is contrary to traditional legal

thought and the weight of historical evidence.—'

In Judge Boric's view:

The religious clauses state simply that
"Congress shall make no law respecting an
establishment of religion, or prohibiting the

' free exercise thereof." The establishment
clause might have been read merely to
preclude the recognition of an official
church, or to prevent discriminatory aid to
one or a few religions. The free- exercise
clause might have been read'simply to
prohibit laws that directly and .intentionally
penalize religious pbservance. Instead both
have been interpreted to give them far
greater breadth and severity.£s'

Far from regarding government support of religion as a

violation of the Establishment Clause and a threat to religious

freedom, Judge Bork sees danger in maintaining a wall of separa-

££/ Id. *t 448 (emphasis added).

—' See Bork, Unpublished Speech,' Brooking* Institute, Washington, D.C. (Sept.
12, 1983) [hereinafter, Brookings Speech]; Unpublished Speech, "Comments on
Professor Moravetz's Paper," Woodrov Wilson International Center for Scholars,
[Princeton University] (June 13, 1983); Unpublished Speech, University of
California, Berkeley, Cal. (Apr. 29, 1985) [hereinafter, Berkeley Speech];
Unpublished Speech, "Religion and the Law," John M. Olin Center for Inquiry
Into the Theory & Practice of Democracy, Univ. of Chicago (Nov. 13, 1984)
[hereinafter, "Religion and the Law."]

62/
— See generally, Levy, The Establishment Clause: Religion and the FirstAmendment (1986); Swomley, Religious Liberty and the Secular State (1987),

— Brookings Speech, supra, at 1.
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criticized the Supreme Court's decision in Acuilar v. Feltsn> 473

U.S. 402 (1985)/ striking down the use of public funds to pay

teachers in religious schools.IS'

More broadly, Judge Berk supports government action that

generally advances religion.21^ He therefore welcomes, "the

reintroduction of some religion into the public schools and some

greater religious symbols in our public life."21^ He dismisses

the threat of entanglement by noting that "government is inevit-

ably entangled with religion."H^

Judge Bork would even limit the federal court's power to

hear First Amendment claims that implicate religion. Well-

settled doctrine allows an individual to sue to stop the expend-

iture of government funds for religious purposes.- Judge Bork

contends this doctrine is wrong and Nbring[s] into court cases in

which nobody could"show a concrete harm. "—

If adopted. Judge Bork's position on the establishment

clause could return prayer to the schools, allow nondiscrimi-

natory state aid to religious institutions, and use the powerful

arm of the state to coerce personal morality in vast and varied

ways.

& Id. . t 6.

— Bork, Brooking* Speech, mpra, «t 3.

II1 Id. at 11.

I!' Id. at 3.

~ ' Bork, "Religion and the L*w," supra, at 3-4; accord Brookings Speech,
supra, at 3-4.
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tion between church and state , a wall which he believes has led

to a dangerous "privatization of morality."—'

There may be in man an ineradicable longing
for the transcendent. If religion i s
o f f i c ia l ly removed from public celebration,
other transcendent principles, some pf them
very ugly indeed, may replace them.Si' -

Whatever "political divisiveness" may be caused by the

presence of religious "symbolism" in public celebrations, Judge

Boric believes the "thoroughgoing exclusion of rel igion i s . . . an

affront and . . . the cause of great divisiveness."—' Thus, Judge

Boric cr i t i c i zes wel l -sett led Supreme Court establishment doc-

trine, call ing i t "rigidly secularist . "—^

Judge Boric's articulated philosophy suggests that he would

not permit the Supreme Court to overrule local laws that have an

overtly religious purpose.M^x According to Judge Bork, "[t]he

f i r s t amendment was not intended to prohibit the nondiscrimina-

tory advancement of religion./ so long as rel igious bel ief was not

made a requirement in any way."—' On those grounds, he has

—Brooking* Speech, supra, «C 6.

— Broolcings Speech, supra, ac 12; accord Bork, "Religion and the Law,"
supra, at 15-16.

— Boric, "Religion and the Law," supra, at 15-16; accord Brookings Speech,
supra, at 11. *.

—Brookings Speech, supra, at 10. He specifically crit ic izes the current
three-prong test for determining violations of the Establishment Clause, which
provides: "First, the statute oust have a secular legislative purpose;
second, i t s principal or primary effect must be one that neither advances nor
inhibits religion, . . . finally, the statute oust not foster 'an excessive
government entanglement with religion.'" Lemon v. Kurtzman, 403 U.S. 602,
612-3 (1971), quoting Malz v. Tax Commission, 397 U.S. 664 (1970).

— Bork, "Religion and the Law," supra, at 5.

[footnote cont'd]
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Judge Boric likewise criticizes the "breadth and severity"!!''

of the Free Exercise Clause, as interpreted by the Supreme

Court. Twenty years ago, the Court stated: M[I]t is too late in

the day to doubt that the libert[y] of religion may be infringed

by the denial of or placing of conditions upon a benefit or

privilege."!^ Justice O'Connor confirmed that test last Term:

Only an especially important governmental
interest pursued by narrowly tailored means
can justify enacting a sacrifice of First
Amendment freedoms as the price for an equal
share of the rights, benefits, and privileges
enjoyed by other citizens.—'

The Court has thus struck down laws that condition government

benefits on an- individual's relinquishment of the right to free

exercise.—'

Judge Bork apparently rejects this doctrine. He has criti-

cized the Supreme Court for having "require[d] government to make

special allowances for activity motivated by religious belief of

such scope that, if government had done the same thing, without a

court order, it would have violated the Establishment

Clause."Z!' In short, he does not believe that the Free Exercise

Clause bars indirect abridgements of religious freedom, no matter

— ' Bork, "Religion and the Law," supra, at 2; accord Brookings Speech, supra,
at 1.

Z£/ Sherbert v. Verner, supra, 374 U.S. at 404.

W Bowen y. Roy, 106 S. Ct. 2147, 2167 (1986) (O'Connor, J., concurring in
pare and dissenting in part).

— / Hobbie v. Unemployment Appeals Comm. of Florida, 107 S. Ct. 1046 (1987);
Thomas v. Review Bd. of Indiana Employment Sec. Div., 450 U.S. 707 (1981);
Sherbert v. Verner, supra, 374 U.S. at 398 (1963).
70/
— Berkeley Speech, supra, at 5.
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how severe.

D. Freedom of Speech and Press

Judge Boric believes that the First Amendment protects only

speech that relates to the po l i t i ca l process mandated by the

Constitution, e . g . , voting and l eg i s la t ive action. He bases this

view on the structure of government established by the Constitu-

tion — "a form of government that would be meaningless without

freedom to discuss government and i t s po l i c i e s . —'

At one point he wrote that the First Amendment protects only

speech that i s "explicit ly p o l i t i c a l . There i s no basis for

judicial intervention to protect any other form of expression, be

i t s c i en t i f i c , l i terary or . .» pornographic."^ "More recently,

he stated that the First Amendment protects speech that "is

essential to running a republican form of government," including

"speech about moral issues , speech about moral values, rel igion

and so forth, a l l of those things [that] feed into the way we

govern ourselves. "—^

In situations where Judge Boric sees the First Amendment as

—^ Boric, Neutral Principles, at 31.

— Id. at 20. See id. at 26 ("All other forma of speech [than 'explicit ly
and predominantly pol i t ical 1 ] raise only issues of human gratification, and
their protection against legislative regulation involves the judge in making
[illegitimate] decisions.. . .")» id. at 27 C[T]he protection of the f irst
amendment must be cut off when i t reaches the outer limits of political
speech."); ^d. at 29 ("[constitutionally, art and pornography are on a par
with industry and smoke pollution.").

82/

— Unpaginated Transcript, Public Affairs Television, Inc., Movers: In
Search of the Constitution #107 Strictly Speaking (Attorney General Edwin
Meese and Judge Robert Boric) (Airdate May 28, 1987).
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83/applying, he is generally protective of speech.—' Judge Bork

has argued that political dialogue should be absolutely immune

from libel claims. Going beyond current Supreme Court doctrine,

Judge Bork's concurrence in Oilman v. Evans— urged absolute

immunity for a newspaper report that a Marxist professor "had no

status within the profession."55/ According to Judge Bork, the

professor was "not simply a scholar,1* but rather "an active

proponent ... of Marxist politics,"—^ and therefore had "to

accept the banging and jostling of political debate, in ways that

a private person need not...."—/ He wrote:

Those who step into areas of public dispute,
who choose the pleasures and distractions of

- controversy, must be .willing to bear criti-
cism, disparagement, and even wounding
assessments. Perhaps it would be better if
disputation were conducted in measured
phrases and calibrated assessments, and with
strict avoidance of the ad hominem; better,
that is if the opinion and editorial pages of
the public press were modeled on the
Federalist Papers'. But that is not the world
in which we live, ever have lived, or are
ever likely to know, and the law of the First
Amendment must not try to make public dispute
safe and comfortable for all the
participants.Si'

83/
—'the principal exception to this speech-protective attitude is Judge Bork. s
willingness to permit even political speech to be suppressed in furtherance of
an alleged foreign policy interest. See Finzer v. Barry, 798 F.2d 1450 (D.C.
Cir. 1976), cert, granted sub nom. Boos v. Barry, 107 S. Ct. 1282 (1987);
Abourezlc v. Reagan, 785 F.2d 1043, 1062 (D.C. Cir.) (Borlt, J., dissenting),
cert, granted, 107 S. Ct. 666 (1986).

—' Oilman v. Evans, 750 F.2d 970 (D.C. Cir. 1984) (Bork, J., concurring).

& Id. at 996.

££/ Id. at 1004.

31' Id.

[footnote cont'd]
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Judge Boric has similarly criticized those restrictions on

campaign finance that were upheld by the Supreme Court in Buckley

v. Valeol2/ on the ground that they permit the "government [to]

regulate ordinary political speech and thus influence the

outcomes of democratic processes."2£/ And he ruled that a

photomontage depicting President Reagan could not be banned from

the District of Columbia subways, emphasizing that the poster

"conveys a political message" and that the subway had transformed

itself into a public forum.21/

Judge Boric's view that political debate should be unregu-

lated by the government also leads him to reject the fairness

doctrine.22/ Contending that "fairness" can better be assured

through competition than regulation, he has urged-.'the Supreme

Court to "revisit this area of the law and either eliminate the

distinction between print and broadcast media ... or announce a

constitutional distinction that is more usable than the present

one.""/

51/ Id,, at 993.

12/ 424 U.S. 1 (1976); see Boric, "The Individual, the State and the First
Amendment," Unpublished Speech, Univ. of Michigan, 1977 or 1978.

22/w. " \
21' Lebron v. Washington Metropolitan Area Transit Authority, 749 F.2d 893
(D.C. Cir. 1984) (Boric, J.).

92/
— ' The fairness doctrine requires broadcasters to provide evenhanded coverage
of controversial issues. Its constitutionality was upheld by the Supreme
Court in Red Lion Broadcasting v. FCC, 395 U.S. 367 (1967). However, in
August of this year, the FCC declared the fairness doctrine unconstitutional
on the theory that the factual premises of Red Lion were no longer valid. In
re Syracuse Peace Council (Aug. 6, 1987).

— ' Telecommunication Research and Action Center v. FCC, 801 F.2d 501, 509
[footnote cont'd]
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On the other hand, Judge Boric refused to protect the speech

of political demonstrators who sought to picket outside foreign

embassies in Washington, D.C. He contended that criticism of

foreign governments whose embassies we host would produce "ill

treatment of ambassadors to the United States ... [and] adversely

affect the interest of the United States."!^

In addition. Judge Boric excludes from his definition of

protected political speech any advocacy of violence or civil

disobedience designed to achieve a change in the government.

Judge Boric would forbid such advocacy even where it represents no

"clear and present danger."—' He would, therefore, give no

constitutional protection to the work of writers advocating civil

disobedience, such as Thoreau, Gandhi or Martin Luther King,

Jr. "Speech advocating ... the frustration of ... government

through law violation has no value in a system whose basic

premise is democratic rule," Judge Bork has asserted.—'

He thus disagrees with many of the leading free speech cases

of the last half-century in which the Supreme Court has held that

speech advocating the overthrow of government is constitutionally

protected unless it is intended and likely to produce imminent,

lawless action.ii' According to Judge Bork:

(D.C. Cir. 1986), cert, denied, 55 U.S.L.W. 3821 (1987).

— / Finger *- Barry, 798 F.2d 1450, 1459 (D.C. Cir. 1986) (Bork, J.), cert,
granted sub nom. Boo3 v. Barry, 107 S.Ct. 1282 (1987).

— ' Bork, "The Individual, the State and the First Amendment," supra.

— Bork., The Individual, the State and the First Amendment, supra.

97 /
— E.g., Brandenburg v. Ohio, supra, 395 U.S. at 444.
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The tradition of support for civil disobedi-
ence and even violence is deeply disturbing,
particularly disturbing because it is so
firmly established in the institutions that
mold opinions.—

The Supreme Court, by contrast, has firmly adopted the view

articulated by Justice Brandeis in his famous concurrence in

Whitney v. California,

Those who won our independence by revolution
were not cowards. They did not fear politi-
cal change. They did not exalt order at the
cost of liberty. To courageous, self-reliant
men, with confidence in the power of free and
fearless reasoning applied through the pro-
cesses of popular government, no danger flow-

' ing from speech can be deemed clear and
present, unless the incidence of the evil
apprehended is so imminent that it may befall

- before there is opportunity for full
discussion.~'

Judge Bork would permit any local community t'o bar speech it

found offensive. At the time'of the Skokie case, for example, he

said that "the fundamental issue raised by Skokie ... is whether

a creed of that sort ought to"be allowed to find voice anywhere

in America."12°/ He found it "remarkable" that "the legal order"

would assume "that Nazi ideology is constitutionally indistin-

guishable from republican b«lief."A£^

Furthermore, Judge Bork's view of the First Amendment as

limited to "political" speech places the entire realm of artistic

expression outside the protection of the First Amendment or, at

—' Boric, We Suddenly Feel That Law Is Vulnerable, supra, at 116.

12/ 274 U.S. 357, 377 (1927) (Brandeis, J., concurring).

•=2i Boric, "The Individual, the State and the First Amendment," supra.

Id.

-26-
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best, "towards the outer edge. "122/ «jt j_s sometimes said,"

Judge Boric has asserted, "that works of art ... are capable of

influencing political attitudes. But ... [they] are not on that

account immune from regulation."122/ This radically restrictive

view of the First Amendment, coupled with Judge Boric's deference

to legislated morality, raises the possibility that books like

Ulysses, or indeed the variety of books that have more recently

been the subject of attempted censorship by local school boards,

could once again be banned if deemed offensive to the public at

large.

Although Judge Boric has an expansive view of the Supreme

Court's role in protecting certain forms of expression.under the

First Amendment, Judge Bork is in fact far outside the broad

range of traditional'First Amendment jurisprudence. He would

narrow the Supreme Court's protection of free expression prima-

rily to political speech. Even within this category, he excludes

speech that advocates civil disobedience or "offensive" political

ideologies.

Thus, Judge Bork's appjoach to the First Amendment would

diminish the Supreme Court's role in protecting freedom of

expression from governmental trespass and once again allow local

majorities to determine what is acceptable.

•=H±' Unpaginated Transcript:, Public Affairs Television, Inc., Moyers; In
Search of che Constitution, supra.

•i£±' Bork., "The Individual, the State and the First Amendment," supra.
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E. Privacy

Judge Boric does not find a right to privacy in the Consti-

tution. It is a right he says, that "strikes vimmkt warning"

and lacks "intellectual structure. ii 104/

[T]he so-called right to privacy cases, which
deal mainly with sexual morality and which
generally conclude that sexual morality may
be regulated only in extreme cases [ , ] . . .
share the common theme that morality i s not
usually the business of government but i s
instead primarily the concern of the
individual. M '

Accordingly, Judge Bork rejects Supreme Court doctrine that

has recognized, over the last half-century, a constitutional

right to privacy in a wide variety of contexts,I2£^ including:

the purchase and use of'contraceptives by married, people,i2Z'

single individuals,12S^ and m i n o r s ; ! ^ the'decision of a woman,

in consultation with her physician, to determine whether to have

an abortion;-i!£/ a parent's right to defend his or her re lat ion-

ship with a chi ld , whether the parent i s mother or father,

i2z' McCuigmn, Judge Robert Boric Is A Friend of The Constitution, supra, at
97. ~ " ^

iHi' Bork, Brooking* Speech, supra, at 6.

iH2' Bork, Neutral Principles, at 7. See also Unpaginated Transcript, Public
Affairs Television, Inc., Movers; In Search of the Constitution, supra.

i2Z' Criavoid v. Connecticut, supra, 381 U.S. 479. The Court protected the
activit ies of medical personnel distributing contraceptives, aa well as act i -
vit ies in Che privacy of the marital bedroom.

~ / Eisenstadt v. Baird, 405 U.S. 438 (1972), invalidated a Massachusetts law
prohibiting distribution of contraceptives to single people.

•iSi^ Carey v. Population Services International, 431 U.S. 678 (1977).

112' Roe v. Wade, supra, 410 U.S. 113 (1973); Thornburgh v. American College
of Obstetricians, 106 S. Ct. 2169 (1986).

- 2 8 -



4034

married or unmarried, ill̂  and, the individual's right to possess

obscene material in the privacy of the home.ii^'

As to Roe v. Wade, which upholds a woman's right to control

reproduction, Judge Bork has testified: "I am convinced, as I

think most legal scholars are, that Roe v. Wade is, itself, an

unconstitutional decision, a serious and wholly unjustifiable

judicial usurpation of State legislative authority."ill'

As a Court of Appeals judge, Judge Bork has refused to

enforce claims of privacy that he is empowered to adjudicate,

contending that a lower court should not enforce a right unless

the Constitution, by its express terms, or a Supreme Court

decision- squarely on point, prevents the. government from taking a

challenged action.li4.'

iii'' Stanley v. Illinois, *405 U.S. 645 (1972); Santosky v. Kramer, 455 U.S
745 (1982).

i i ^ Stanley v. Georgia, 394 U.S. 557 (1969).

±ir_' The Human Life Bill; Hearings on S.158 Before the Subcomn. on the
Separation of Bowers of the Senate Coma, on the Judiciary, supra, at 310. See
Greenhouse, Mo Grass is Growing Under Judge Boric's Seat, N.Y. Times, at A18
(Aug. 4, 198771

1=2' Judge Bork refused to recognize a constitutional right to privacy when
Janes L. Dronenburg challenged a government decision dismissing him from the
Havy solely, on grounds that he engaged in homosexual sex. Dronenburg v. Zech,
741 F.2d 1388, 1395 (D.C. Cir. 1984). In Dronenburg, Judge Boric speculated
that the mere presence of homosexual men in the military causes damage:

Episodes of this sort are certain to be deleterious to
morale and discipline, to call into question the even-
handedness of superiors' dealings with lower ranks, to
malce personal dealings uncomfortable where the rela-
tionship is sexually ambiguous, to generate dislike and
disapproval among many who find homosexuality morally
offensive, and, it must be said, given the powers of
military superiors over their inferiors, to enhance the
possibility of homosexual seduction.

[footnote cont'd]
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Judgt Boric's comments about privacy reveal a great deal

about his judicial philosophy. Judge Boric grants the community

broad power over the individual. The Supreme Court, by contrast,

has repeatedly recognized what Justice Brandeis described as "the

right to be l e t Alone — the most comprehensive of rights and the

right most valued by c ivi l i2ed men."!^ Within that zone of

privacy/ the individual i s protected against unwarranted commu-

nity intrusion.!!!'

Judge Boric denies the right to privacy because i t i s not ex-

p l i c i t l y mentioned in the Constitution. However, as Judge Boric

has acknowledged in the l ibe l context, "[a] judge who refuses to

see new threats to an established constitutional value, and hence

provides a crabbed interpretation that robs a provision of i t s

fu l l , fair and reasonable meaning, f a i l s in his judicial duty."!!Z^

Dronanburg v. Zech, supra, 741 F.2d at 1398. •

Judge Boric'i parade of horribles chat caa result from the presence of
male homosexuals on the job stand* in sharp contrast to his dismissive
attitude toward the problem of male heterosexual harrassment of women.Vinson
v. Taylor, supra.

Although the Supreme Court in Bowers v. Hardwick, 478 U.S. (1986),
subsequently upheld the constitutionality of state sodomy laws, i t specif-
ically did not duplicate Judge Boric*s generalized rejection of a constitu-
tional right to privacy.

— Olmstead v. United States, 277 U.S. 438, 378 (1928) (dissenting opinion).

— [ See Poe v. Oilman. 367 U.S. 497, 539 (1961) (Harlan, J . , dissenting) ("I
believe that a statute making i t a criminal offense for married couples to use
contraceptives is an intolerable and unjustifiable invasion of privacy in the
conduct of the most intimate concerns of an individual's personal l i f e ." )
(emphasis in original).

— ^ Oilman v. Evans, supra, 750 F.2d at 996.
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F. Criminal Law

Judge Bork's record in the area of criminal law also reveals

a disregard of Supreme Court precedent at the expense of funda-

mental rights.

It is well-settled, for example, that the Fourth Amendment

provides people suspected of crime with a series of protections

against unreasonable searches including the exclusion of evidence

seized in violation of the procedures mandated by the

Amendment. Judge Boric has suggested that the exclusionary rule

be abandoned. "The only good argument [for the exclusionary

rule] really rests on the deterrent rationale, and it's time we

examine that with great care to see how much deterrence we are

getting and at what cost."!^ He takes this position in the

face of overwhelming evidence: that the exclusionary rule has

virtually no negative effect on law enforcement or crime rates

and would not, if abolished,.enhance public safety. Because

Judge Boric opposes the exclusionary rule, however, he would

impose a heavy burden on those who support it to show that its

effects are socially beneficial.

In sharp contrast, Judge Bork endorses the death penalty

without any effort to justify its deterrent effect, relying on

the references in the Fifth and Fourteenth Amendments to "capital

offenses" and the "deprivation of life." He does not believe

that the Eighth Amendment, which bars "cruel and unusual punish-

ment," provides any limitations on those clauses, disputing that

±1°.' McCuigan, An Interview with Robert H. Boric, supra, at 6.
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the standard of what is cruel and unusual should evolve over

In general, Judge Bork's approach to criminal appeals

reflects little respect for the rights of the innocent who may be

mistakenly accused, or for the role of the cpurts in protecting

those rights.122/

In Dnited States v. Mount, Judge Bork argued that the

court's supervisory power could never be invoked to exclude

evidence obtained by means which shock the conscience,i^i'

although the issue was not before the court (indeed the doctrine

warranted only a footnote in the majority decision),^22J Judge

Bork insisted that the Supreme Court had created a general bar

against the use of supervisory power to suppress evidence,

stating:

[0]ur supervisory powers have been substan-
tially curtailed by the Supreme Court's
recent decision in Oni-.tgd states v. Payner,
447 U.S. 727 (1980)722^

In fact, the Supreme Court had specifically disavowed the

119/ Id. «c 5-6.

— — Similar limitations on access to courts are manifest in Judge Boric's
opinions inrelated areas. See, e.g., MeClam v. Barry, 697 F.2d 366 (D.C*
Cir. 1983) (holding that Section 1983 action alleging police misconduct was
barred by plaintiff's failure to comply with local six-month notice require-
ment); and. Brown v. United States. 742 F.2d 1498 (D.C. Cir. 1984) (where
majority held that McClam was erroneously decided and where Bork dissented,
adhering to his reasoning in McClam, and talcing a more restrictive view of the
issue than did Justice Scalia, then a member of the Brown majority).

^ United States v. Mount. 757 F.2d 1315, 1320 (D.C. Cir. 1985).

HZ-1 Id. at 1318 n.5.

^lf Id. at 1320
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construction which Judge Bork placed on its opinion, noting:

[O]ur decision today does not limit the
traditional, scope of the supervisory power in
any way.iii'

Although criminal law is not an area in which civi l

liberties has fared well in the Supreme Court in recent years,

Judge Bork would go much further than existing Supreme Court

rulings to cut back on due process rights.

G. Access to the Courts

Judge Bork has consistently closed the courthouse door to

individuals seeking relief for a broad range of constitutional

and statutory v io lat ions . !^ His radical restriction of federal

447 U.S. at 73S n.8. In addition, Judge Bork insisted that the Supreme
Court had announced a.-general rule that exclusion of evidence is never appro-
priate unlesj that remedy would have a deterrent effect on law enforcement
practices, 757 F.2d at 1321, attributing to the Court the "holding" that
"where the exclusionary rule 'does not result in appreciable deterrence,1 its
use is not warranted," citing United States v. Leon, 468 U.S. 897, (1984).

The cited language is not the holding of Leon. It is not even an
accurate quotation. Rather, the language appears in a discussion of non-
criminal proceedings (in which the exclusionary rule may be less likely to.
deter misconduct) and is a quotation from an earlier case in which the Court
declined to extend the rule to civil proceedings:

'[i]f ... the exclusionary rule does not result in
appreciable deterrence, then, clearly, its use in the
instant situation [federal civil proceedings] is
unwarranted.1

468 O.S. at 909 [emphasis added], quoting United States v. Janis, 428 U.S..
433, 454 (1976).

±=2.' Boric has also urged Congress to cut back access to the federal courts.
He has testif ied that:

The only solution to the workload problem is a drastic
pruning of jurisdiction of a l l Federal Courts.. . . So far
as the Supreme Court is concerned, part of their [s ic]
difficulty i s sel f - inf l icted. The have, over a period
of years, taken on types of cases which the Supreme

[footnote cont'd]
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jurisdiction reflects the limited role he grants the federal

courts to vindicate individual rights.

Words like "standing," "justiciability" and "immunity" may

sound far-removed froa civil l i b e r t i e s . ! ^ But as Judge Bork

has put i t , "[i]n constitutional law philosophical shifts often

occur through what appears to be mere tinkerings with technical

doctrines."HZ/ Whether a court denies a civil liberties claim

on the merits or refuses to hear a civil liberties claim on

jurisdictional grounds, the effect is the same: Civil liberties

are denied.

Judge Bork enforces jurisdictional bars in an extreme manner

that often places him in a position of dissent from his

colleagues.111/ in other cases, where his judicial "colleagues

Court previously did not do and invited a great deal of
lit igation that, previously was not there.

Hearings on S.1847 Before the Subcomns. on Courts and Agency Admin, of the
Senate Com, on the Judiciary, 97th Cong., li Sess. at 9, 13-14 (1982).

126/
i=- A basic principle of American constitutional Law requires that federal
courts adjudicate only live cases and controversies between parties vho have a
real stake in the outcome of the (litigation. These requirements are central
to our constitutional structure and serve many vital functions: They assure
that cases will be decided in a context in which concrete facts can illuminate
abstract principle and that the energy of federal judges will be devoted to
cases that truly demand judicial resolution. Nevertheless, if requirements of
justiciability are enforced with excessive rigor, individuals with legitimate
grievances are denied noc only their rights but also their day in court.
127/
i=i' Boric, "Religion and the Law," supra, at 2.

— * For example, Barnes v. Kline, 759 F.2d 21 (D.C. Cir. 1984) (Boric, J.,
concurring), vacated, 107 S. Ct. 734 (1987), involved a challenge to President
Reagan's pocket veto of a human rights certification bill. Bork. dissented, on
grounds that legislators lack standing. Brown v. United States, 742 F.2d 1498
(D.C. Cir. 1984) upheld a prisoner's right to bring a damage action in federal
court against prison officials for an alleged violation of his constitutional
rights. Bork dissented, saying that the prisoner had not complied with state
[footnote cont'd]
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have held that a claim is not justiciable, Judge 3ork has written

separately to urge a broader rule to deny access for civil

liberties claims to an even larger group of potential

litigants.112^ He gives l i t t l e apparent weight to the need to

enforce the Constitution against violations by the political

branches of government or to the central importance of federal

courts in enforcing civil liberties.

1. Restrictions on Standing to Sue in Federal Court

Standing is the determination of whether a particular

person is the proper party to bring a matter to the court for

adjudication. Judge Boric has explicitly stated that standing

doctrine should limit "the number of occasions upon which courts

will frame constitutional principles to govern the behavior of

other branches and of states, ^ i ^

procedural rules. Hohri v. United States, 793 F.2d 304 (D.C. Cir. 1986) (en
bane) upheld the -rights of Japanese-Americans to challenge government action
confiscating their property during World War II. Boric dissented, asserting
that the claims should have been filed at the time and are now barred by the
statute of limitations. Bartlett v.. Bowen, 816 F.2d 695 (D.C. Cir. 1987)
allowed Medicare beneficiaries to present a First Amendment challenge to
restrictions on services in Christian Science nursing homes. Boric dissented,
on grounds that the statute does.not allow any challenge, even on constitu-
tional grounds, where the claim £• for less than SI,000.

m1 E.g., Robbins v. Reagan, 780 F.2d 37 (D.C. Cir. 1985) held that the
government .could close a homeless shelter if alternative housing were pro-
vided. Boric concurred, arguing that the court had no jurisdiction to hear the
case. Vender Jagt v. O'Neill, 699 F.2d 1166 (D.C. Cir. 1983) found no juris-
diction. Boric concurred, articulating broader grounds for denying relief.
Telecommunications Research & Action Center v. Alinet Communications Servs.
Inc., 806 F.2d 1093 (D.C. Cir. 1986) denied an organization standing to claim
money damages for i ts members in the circumstances of the case. Boric con-
curred, advocating a per ̂ e rule barring any organisation from suing for money
damages for i ts members. Tel-Oren v. Libyan Arab Republic, 726 F.2d 774 (D.C.
Cir. 1984) denied Israeli plaintiffs access to federal courts to redress a
tort allegedly committed in violation of the law of nations. Boric concurred,
arguing that the 1789 statute creating federal jurisdiction over actions in
these circumstances had virtually no modern role.

[ footnote cont 'd]
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It is not simply that Judge 3ork strictly adheres to

existing limits on standing.±21./ Rather, Judge Bork pushes the

~ ^ Barnea v- Kline, supra, 759 F.2d at 55.

H i ' An example of his narrow reading of eurrenc law can be found in his
limited view of the types of injuries that are sufficient for standing. The
Suprame Court has held that plaintiffs must allege a personal injury to have
standing. See, e.g., Gladstone, Realtors v. Village of Bellwood 441 U.S. 91,
100 (1979); Sierra Club v. Morton, 405 U.S. 727, 735 (1972;. Judge Boric has
rejected claims of injury in circumstances where current law would seem to
allow standing. For example, in Northwest Airlines v. F.A.A., 795 F.2d 195
(D.C. Cir. 1986), an airline sued Che Federal Aviation Administration Co
challenge a decision permitting a pilot who had been suspended for intoxica-
tion to fly commercial planes. The Airlines claimed that the threat to traf-
fic safety gave it standing to sue. Although this injury is within the zone
of interests protected by Che Federal Aviation Act, Judge Boric found the
injury "far too speculative and conjectural to provide a basis for
standing." Id. at 202.

Similarly in Citizens Coordinating Committee on Friendship Heights v.
Washington Area Metropolitan Transit Authority, 765 F.2d 1169 (D.C. Cir.
1985), the court, in an opinion by Judge Bork, denied standing to a plaintiff
alleging violations of the Clean Water Act by the Transit Authority's pollu-
tion of a stream. The Supreme Court has explicitly ruled that environmental
and aesthetic injuries are sufficient for standing. See, e.g., Dulce Power Co.
v. Carolina Environmental Study Group, Inc., 438 U.S. 59 (1978); United States
v. Students Challenging Regulatory Agency Procedures, 412 U.S. 669 (1973);
Sierra Club v. Morton, 402 U.S. 727 (1972). Nonetheless, Judge Bora's found
the alleged noneconomic injury insufficient for standing.

Similarly, where as injury is "indirect," Judge Boric would deny standing
to a party challenging government action lest the court become involved "in
the continual supervision of more governmental activities than separation of
powers concerns should permit." Haitian Refugee Center v. Gracey, 809 F.2d
794, 810 (D.C. Cir. 1987). In Gracey, a non-profit corporation that exists to
help Haitian refugees sued to stop a federal government program designed to
interdict undocumented aliens on £he high seas. The plaintiff claimed, in
part, that it would be injured in that it could not perform its counseling
function because the government's program kept Haitians from contacting the
Center.

The Supreme Court had allowed standing on an almost identical claim in
Havens Realty Corp. v. Coleman, 455 U.S. 363 (1982). Moreover, plaintiff
alleged chat Che federal government's program was causing its inability to
counsel and that a favorable court decision would allow it to resume counsel-
ing, which should have satisfied the requirement that plaintiff allege that
the defendant's actions caused the harm and that a favorable court decision is
likely to remedy the injury. See, e.g., Allen v. Wright, 468 U.S. 737
(1984). Nonetheless, Judge Boric found no standing because of "separation-of-
powers principles central CO the analysis of Article III." As Judge Edwards
argued in dissent, Judge Boric's opinion ignored precedent and created a new
limit on standing by ruling Chat the separation of powers concept leads a
court to deny causation where ic otherwise factually exists. Cracey, 809 F.2d
at 826-27 (Edwards, J., dissenting).
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law, in dissent and concurrence, beyond existing l imi t s .

For example, Judge Boric has argued in dissent, that "[w]e

ought to renounce outright the whole notion of congressional

standing, "ill/ judge Boric acknowledges that no Supreme Court

precedent supports his posit ion. Nonetheless, he i n s i s t s :

"Though we are obligated to comply with Supreme Court precedent,

the ultimate source of constitutional legitimacy i s compliance

with the intentions of those who framed and ratif ied our

Constitution, "^X1

Similarly, Judge Boric has argued that associations should

not be permitted to sue for monetary damages on behalf of their

members.AM/ The Supreme Court has expressly allowed associa-

tions — for example, environmental and other public interest

groups — to sue on behalf of-, their members under spec i f ic

circumstances.i25/ Judge Boric, by contrast/ would "frame a per

se rule against an associat ion's s tanding. . . to assert damage

claims on behalf of i t s member*, " i 3 ^

Barnes v. Kline, supra, 759 F.2d at 41.

122/ ^ mt 56

i iZ' See Telecommunications Research & Action Center v. All.net Communication
Servs., supra, 806 F.2d at 1097.

— ^ Hunt v. Washington State Apple Advisory Conan., 432 U.S. 333 (1977).

is£' Telecommunications Research & Action Center v. Allnet Communication
Servs., supra, 806 F.2d at 1097.
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2. Expansion of Sovereign Immunity Protection for the
Government '

A fecond way in which Judge Boric has attempted to limit

access to the federal courts is by expanding the scop* of sove-

reign immunity.^l1 Sovereign immunity is a medieval doctrine

that assumes the monarch can do no wrong. In i t s modern form/

the Executive cannot be sued for i l legal action unless consent

has been given to suit . Thus, the doctrine protects the

government from suit even if individuals have suffered a

violation of their rights. Judge Boric has frequently argued to

expand such immunity.Hi'

3 . Marrow Construction of Jurisdictional Statutes

Judge Boric has also urged extremely narrow inter-

pretations of statutes creating federal court jurisdiction. Even

where Congress has-, passed legislation requiring the federal

courts to hear certain claims, Judge Boric has declined to find

jur i sd ic t ion . !^ . -"

In restricting access to the court, Judge Boric firmly .

i s l ' Judge Boric1i expansive view?of sovereign immunity takes the form of
narrowly construing the provisions of the Federal Torts Claims Act, che
primary statute where CoagTess has waived the United States' immunity. See,
e.g. , Jayvee Brand, Inc. v. United States, 721 F.2d 385 (D.C. Cir. 1983)
(Berk, J . ) .

• i^For example, in Bartlett v. Bowen, 816 F.2d 695 (D.C. Cir. 1987), Judge
Boric argued that the government had not waived sovereign immunity vich respect
to a First Amendment challenge to the administration of a thee federal
Medicare program. See also Brown v. United States, 742 F.2d 1498 (D.C. Cir.
1984) (en bane) (rejecting Judge Bork's dissenting view chat a local ordinance
barring damages claims by inmates also barred any claim seeking to vindicate
constitutional rights) .

~ / it£i» Tel-Oren v. Libyan Arab Republic, 726 F.2d 774; (D.C. Cir. 1984)
Persinger v. Islamic Republic of Iran, 729 F.2d 835 (D.C. Cir. 1984). Both
cases are discussed more fully in the section chat follows on Executive Power.
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rejects the remedial tradition which we have come to associate

with the federal judiciary.

H. Executive Power

Judge Boric's judicial philosophy can be understood as an

attack on the basic notion of checks and balances. One aspect of

that philosophy is the extremely limited role he grants to the

courts in mediating disputes between the individual and the

government. Another aspect is his willingness to enlarge the

power of the presidency at the expense of the legislatures, the

judiciary and civil liberties.

As Solicitor General, Judge Boric argued that members of

Congress lacked standing to challenge his .firing of Archibald

Cox. A federal court disagreed and also found the firing

illegal.i^O/

Judge Bork has also expresssed views suggesting that the

Independent Counsel Actiil/ has serious constitutional defects.

Testifying before Congress on bills that would have shifted

control over appointment and removal of a Special Prosecutor from

the president to Congress, Judge Bork stated: "To suppose that

Congress can take that duty from the Executive and lodge it

either in itself or in the courts is to suppose that Congress may

b[y] mere legislation alter the fundamental distribution of

powers dictated by the Constitution."AH/

~ f N a d e r v- Block, 366 F. Supp. 104 (D.D.C. 1973).

iii7 28 U.S.C. §§ 591-8 (1978).

[footnote cont'd]
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In an exchange with Senator Burdick, Judge Boric asserted

that Congress must be satisfied with the President's "promise"

not to remove the Special Prosecutor.

Senator Burdick: This is one of the
things that bother[s] me, Mr. Boric. The
President, when Mr. Cox was dismissed,
contended that he had the power to do so
regardless.of the contract. Is that not
correct?

Mr. Boric: The President said he had the
power to do so regardless of the charter,
yes.

Senator Burdick: And any charter we
make here, at this time, still does not
change the powers of the President?

-Mr. Boric: No; it does not.

Senator Burdiclc-: In other words,
regardless of what we' do, the President- has
the inherent power to dismiss the Special
Prosecutor?

Mr. 'Boric: I admit the President has the
legal power. I think he iias nade a promise
to the American people.iH'

Judge Bork did indicate that i f the Attorney General were to

appoint the Special Prosecutor, without Senate confirmation.

Congress might be able to impose conditions on removal. Under no

circumstances, however, could Congress prevent the President from

removing the Special Prosecutor.

Turning to the question of the President's authority to use

military force without congressional approval, Judge Bork, in

1971, defended President Nixon's decision to bomb Cambodia,

•=-= Hearings on the Special Prosecutor before the Senate Comm. on the
Judiciary. 93d Cong., l i t Sess. 451 (1973).

•=^' nominations of William B. Saxbe to be Attorney General: Hearings Before
the Sen. Comm. on the Judiciary, 93d Cong., 1st Scss. 92 (1973).
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insist ing that Congress had no power to limit the President's

discretion to stage the attack:

[T]here is no reason to doubt that President
Nixon had ample constitutional authority to
order the attack upon the sanctuaries in
Cambodia.... That authority arises both from
the inherent powers of the Presidency and
from congressional authorization. The real
question in this situation i s whether
Congress has the constitutional authority to
TTmit the President's discretion with respect
to this attack.±2*? :

Contending that the Gulf of Tonkin Resolution amounted to a

declaration of war against North Vietnam, Judge Bork argued that

the President could claim a free hand to execute military and

strategic "details", including the attack on a third country.

I arrive, therefore, at the conclusion that
President Nixon had fu l l constitutional.power
to order the Cambodia incursion, and that
Congress cannot, with constitutional
propriety, undertake to control the deta i l s
of the incursion. This conclusion in no way
detracts from Congress' war powers, for the
body retains cont'rol of the issue of war or
peace. It can end our armed involvement in
Southeast Asia and i t can forbid entry into
new wars to defend governments there.i-ii'

Judge Bork has asserted exclusive Executive power in other

contexts as well . Thus, Judge Bork t e s t i f i ed that Congress has

no power to require Executive intel l igence agencies to obtain a

Boric, Comments on Legality of United States Action in Cambodia, 65 Am. J.
Int ' l . L., at 79 (1971) (emphasis added).

i z i ' During his confirmation hearings as Solicitor General, Bork. responded to
questions about how Congress could constitutionally act to end the war in
Southeast Asia. Boric responded that he had "not studied the question of the
particular form your efforts take • ••>" reciting the general principle that
"the ultimate power of war and peace resides in the Congress." Nominations of
Joseph T. Sneed to be Duputy Attorney General and Robert H. Boric to be
Solicitor General: Hearings before the Senate Comm. on the Judiciary, supra,
at 9-10.
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warrant before wiretapping an American cit izen suspected of

engaging in clandestine intel l igence ac t iv i t i e s on behalf of a

foreign country.i i^

On the bench, Judge Boric would insulate the President from

challenge in court by leg i s la tors . For example, Crockett v.

Reagan involved a suit by 29 members of Congress challenging the

legal i ty of the President's maneuvers in El Salvador.iiZ^ Judge

Boric concurred separately, stating that legis lator standing would

violate the Constitution — notwithstanding two prior panel

decisions rejecting that view.

In Abourezk v. Reagan,li^ Judge Boric once more advocated

deferring to the Executive at the expense of a congressional

enactment that sought to protect c i v i l liberties.'" Responding to

the Executive's repeated exclusion from this country of al iens

belonging to proscribed organizations, Congress passed the

McGovern Amendment, which.generally bars exclusion of an al ien

•=-S Portign Intelligence Surveillance Act: Hearing* on H.R. 7308 Before Che
Subcomm. on Courts and Civil Liberties of the House Com, on Che Judiciary,
95th Cong., 2d Scsi. 130, at 134 (1978). Borlt also argued chat federal courts
have no jurisdict ion under Ar t i c l e . I l l to issue warrants in this area,
although they routinely do so in criminal matters. Moreover, Boric argued that
judges should not even ensure that surveillance complies with consti tutional
standards. ^ Xd. According to Boric, abuse by intell igence agencies is not a
rea l i s t i c concern: "The possibi l i ty of future abuses has been greatly
lessened because of [Che] exposure [of past abuses]. We have established a
new sec of expectations, a new t radi t ion, about how we want our intel l igence
agencies to behave." Id. at 132.

147/
— - The legislators claimed that the President had violated Che War Powers
Resolution, 50 U.S.C. §§ 1541-48 (1976), and Che War Powers Clause of Che
Constitution by introducing military officials into situations "where imminent
involvement in hostilities is clearly indicated by the circumstances."
Crockett v. Reagan, 720 F.2d at 1355.

•iM/ 785 F.2d 1043, 1075 (D.C. Cir.) (Bork, J., dissenting) cert, granted, 107
S. Ct. 666 (1986).
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based on political views or organizational affiliation. Abourezk

concerned the denial of visas to four aliens, including the

Nicaraguan Minister of the Interior and a former NATO general who

had become an advocate of nuclear disarmament. The majority held

that the visa denials appeared to circumvent the McGovern

Amendment. Judge Boric dissented, stating that the majority

opinion demonstrated "a lack of deference to the determinations

of the Department of State .... "A£l/'

Judge Boric's deference to the Executive, at the expense of

Congress. is evident as well in his refusal to find federal

jurisdiction over claims based on violations of international

human rights, despite a statutory enactment providing for such

jurisdiction. Plaintiffs in Tel-Oren v. Libyan Arab Republic

— / were Israelis who alleged a violation of international law

arising out of the deaths of children in an attack on a school

bus by the Palestinian Liberation Organization. Judge Bork

argued, in effect, that the 1789 federal statute upon which

plaintiffs relied for jurisdiction created jurisdiction only over

legal claims that existed in the eighteenth century.

Similarly, in Persinqer v. Islamic Republic of Iran,All'

Judge Bork wrote a decision refusing to allow a former Iranian

hostage to sue Iran in United States courts, despite a provision

in the Foreign Sovereign Immunity Act permitting suits against

^l1 785 F.2d ac 1076.

^-l 726 F.2d 774 (D.C. Cir. 1984).

iii^ 729 F.2d 835 (D.C. Cir. 1984).
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foreign governments for injuries occurring within "all territory

and waters, continental or insular, subject to the jurisdiction

cf the United States, " i ^ Plaintiff's injuries occurred within

the American Embassy. Judge Boric concluded, however, that embas-

sies were not sufficiently within the jurisdiction of the United

States to trigger jurisdiction under the statute.152/

Finally, Judge Bortt has relied on a cramped view of the

statute of limitations to bar review of the Executive policy that

placed Japanese-Americans in internment camps during World

War II. The victims of that internment policy sought compensa-

tion for lost property in Hohri v. United States!!^.

Plaintiffs' claims turned on whether military necessity justified

their internment. Had the claims been brought earlier, they

would have been dismissed due, tc the Court's war-time deference

to Congress and the Executive. Recently, however, Congress has

disclosed documents establishing that military necessity had

never existed. Judge Boric nevertheless found plaintiffs' claims

to be time-barred.

Judge Boric's views on Executive power also lead him to

shield Executive action from* the checks-and-balances of public

scrutiny.

Thus, Judge Bork has given a narrow reading to the Freedom

of Information Act, a statute designed to promote democratic

id±' 28 U.S.C. § 1603(c).

^l1 729 F.2d 839.

i5i/ 793 F.2d 304 (D.C. Cir. 1986) (denial of rehearing en bane) (Borfc, J.
dinencing).
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accountability by opening up government processes to review.

Judge Boric frequently urges a restrict ive interpretation of the

statute, which prevents disclosure of information to reporters,

research groups, and others.

For example, in McGehee v. C.I.A., 697 F.2d 1095 (D.C. Cir.

1983), Judge Boric argued against even Ln camera inspection of

documents pertaining to the "People's Temple" in Guyana, which

the C.I.A. had withheld from a journalist for more than two

years. The majority wrote: "[W]here, as here, an agency's

responses to a request for information have been tardy and

grudging, courts should be sure they do not abdicate their own

duty."!£5/ Judge Boric, by contrast, found no evidence of bad

faith on the'part of the-agency, despite i t s dilatory and evasive

behavior.

Second, Judge Boric would insulate the process of administra-

t ive deliberation by restrict ing access to information about the

deliberative process and thereby often res tr ic t ef fect ive

lobbying. Indeed, he has stated that "[c]oncern about the ef fect

of lobbying on agencies may i t se l f" bar access to informa-

t i o n . " * '

±21f 697 F.2d at 114. See also Meeropol v. Meese, 790 F.2d 942 (D.C. Cir.
1986) (Bork,, J.) (declining to order additional discovery against the F.B.I,
based on a sampling of one percent of the pages withheld). Judge Bork also
insulates corporate and commercial activity from public scrutiny. E.g.,
Greenberg v. Food and Drug Administration, 803 F.2d 1213 (D.C. Cir. 1986)
(dissenting from denial of summary judgment to bar disclosure to publication
group of l i s t of health care fac i l i t i e s owning CAT scanner manufactured by
particular company).

^ Wolfe v. Department of Health and Human Services, 815 F.2d 1527, 1538
(D.C. Cir. 1987), reh'g en bane granted, F.2d "(July 2, 1987) (Bork, J.
drssenting). Faced with a request for disclosure of an agency log that
[footnote cont'd]
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Third, Judge Boric would enlarge the scope of Executive

privi lege, which he describes as "an attribute of the duties

delegated to each of the branches by the Constitution. "i l l / He

contends that to res tr ic t the privi lege "to the Fresident

himself would be "troubling" because i t "ignores the President's

need, both long-established and a l l the more imperative in the

modern administrative s tate , to delegate his duties."HI' Judge

Boric's judicial colleagues cr i t ic ized his effort "to extend the

privilege . . . to the entire Executive Branch, [and thereby]

create an unnecessary sequestering of massive quantit ies of

information from the public eye."il l '

'IV. CONCLUSION

This concludes our report on Judge BorJc's record. . We

believe i t fa i r ly characterizes h is views, and the judic ia l

philosophy behind i t , based oh the entire body of his work to the

extent i t has been available to us .

On the basis of th i s record, we do not bel ieve i t i s

possible to locate Judge Boric within the broad range of accept-

recorded the progress of copies considered for regulation, Judge Boric argued
that the agency's deliberative process would be seriously harmed by
disclosure. Judge Boric contended that the agency had a right to conduct i t s
deliberations, prior to publication of a decision in the Federal Register,
free and clear of public scrutiny and without being lobbied by interest
groups.

' Id. For a full discussion of Executive privilege, see R. Berger,
Executive Privilege (1975); Dorsen & Shattuck, Executive Privilege, Congress
and the Courts. 34 Ohio St. L.J. 1 (1974).

158/

159/

Id. at 1539.

Id. at 1533.
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able judicial thought consistent with a commitment to liberty and

democracy, and the institutions designed to protect and assure

both. Nor do we think it possible to locate Judge Boric within

the conservative judicial tradition exemplified by Justices Felix

Frankfurter, John EarIan or, lately, Justice Lewis Powell.

Judge Boric may well have strong intellectual credentials,

but that is not enough. The Senate has a constitutional

responsibility to scrutinize a nominee's judicial philosophy and

determine whether it is consistent with the function of the

Supreme Court in protecting individual rights. Judged by that

standard, Robert Boric's nomination as Associate Justice of the

Supreme Court should be rejected.
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Introduction

This report by the staff of the American Civil Liberties

Union reviews the testimony of Judge Robert H. Bork before the

Senate Judiciary Committee in connection with his nomination to

be an Associate Justice of the United States Supreme Court. The

report analyses Judge Bork's testimony in six critical areas:

race discrimination, sex discrimination, privacy, First Amendment

rights, executive power, and judicial precedent.

In each area, the report compares Judge Bork's testimony

with his judicial philosophy which he has articulated in opinions

en the D.C. Circuit Court of Appeals, but particularly in

voluminous unpublished speeches, academic writings, popular

articles, and interviews spanning 3 5 years with an emphasis en

his mest recent philosophical statements. Judge Bork's judicial

philosophy of "original intent" which he has consistently adhered

to ever this period can only be characterized as an extreme

judicial philosophy which places him outside the mainstream of

conservative judicial thinking.

Turning the Clock Back on Race Discrimination

Judge Bork urged the Senate to conclude that his "record ...

shows a full sensitivity toward minorities ... [and] a consistent

record favoring the interests of minorities. ..."1 To the con-

trary, Judge Bork's testimony reveals a far more crabbed approach

. 19, 1987, Afternoon Session at 38-1.
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to race discrimination and i ts remedies than even previously

articulated in his articles, speeches and interviews.

Judge Bork s t i l l believes that the Fourteenth Amendment does

not bar judicial enforcement of racially restrictive covenants.2

Judge Bork s t i l l believes that the Fourteenth Amendment does not

guarantee the principle of one-person, one vote.3 Judge Bork

s t i l l believes that the Fourteenth Amendment does not prohibit a

state poll tax that effectively disenfranchises racial minori-

t ies . 4 Judge Bork s t i l l believes that the Fourteenth Amendment

does not empower Congress to remedy de facto racial discrimina-

tion.5

Most startling, Judge Bork testified that he would review an

individual's claim cf racial discrimination en the basis of mere

reasonableness. He will not apply Supreme Court doctrine

requiring strict or heightened scrutiny in cases of race

2Sept. 15, 1987, Afternoon Session at 9-1 - 10-1, 42-2; see Shelley v.
Kraemer. 334 U.S. 1 (1948).

3Sept. 15, 1987, Afternoon Session a t 37-1; see Reynolds v. Sins, 377
U.S. 533 (1964).

4Sept. 15, 1987, Afternoon Session a t 36-1; see also Sept. 18, 1987,
Afternoon Session at 7—1 — 7—2; see Harper v. Virginia Bo f̂d of Elections. 383
U.S. 663 (1966).

5Sept. 17, 1987, Morning Session a t 27-1, see Katzenbach v. Morgan, 384
U.S. 641 (1966).
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discrimination.6 A reasonableness standard, of course, allowed

the Supreme Court to uphold the infamous doctrine of "separate-

but-equal • in Plessv v. Ferguson,7 which perpetrated racial

segregation for the next three generations.

Judge Bork insisted that his "reasonable basis" test would

yield "the same result[s] as s t r ic t scrutiny,"8 stating that

" i t ' s just about absolutely unconstitutional to make a racial

distinction."9 Although Judge Bork characterized his reasonable

basis test as simply a "different methodology,"10 in practice the

government would need to make only a minimal showing to sustain a

racially invidious distinction. Under Judge Bork's tes t , the

Court would be required to determine only whether "the differen-

tiation made, [or] the disadvantage made [is] reasonable in light

of a valid, government purpose."11 But the Supreme court applies

a s t r ic t scrutiny tes t to strike down those racial "differentia-

ticr. [s]" for which the government can show no more than

6Sept. 17, 1987, Arcernccn Session at 12-2 - 12-3, 43-1 - 43-2, and 47-
1; see also Sept. 18, 1987, Afternoon Session at 42-1.

7163 U.S. 537, 550-51 (18S6).

83ept. 18, 1987, Afternoon Session at 41-1.

9Sept. 16, 1987, Morning Session at 27-2.

10Sept. 17, 1987, Afternoon Session at 12-3.

uSept. 17, 1987, Afternoon Session at 12-2 - 12-3.
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"reasonable[ness] in light of a valid, government purpose." As

the then Chief Justice Burger has put it:

[Racial] classifications are subject to the
most exacting scrutiny; to pass constitu-
tional muster, they must be justified by a
compelling government interest and must be
"necessary ... to the accomplishment" of
their legitimate purpose.12

By contrast, Judge Bork's reasonable basis test is highly

deferential to aajoritarian preference and would once again leave

questions of racial equality to the local legislature. Neverthe-

less, Judge Bork insisted, again and again, that a reasonableness

test would provide racial minorities with adequate protection

because "in race, almost no distinction I can think cf is reason-

able."13 He later, however, testified that racial distinctions

might be reasonable "in the most urgent circumstances. ...ll14

Judge Bork's reasonable basis test in race discrimination

cases is consistent with the exceedingly limited vision cf the

Fourteenth Amendment that he has long articulated:

[t]he equal protection clause has two
legitimate meanings. It can require formal
procedural equality, and because of its
historical origins, it does require that
government not discriminate along racial
lines. But much more than that cannot

^Palmore v. Sidoti. 466 U.S. 429, 432-33 (1984) (citations omitted;
emphasis added).

^Sept. 17, 1987, Afternoon Session at 13-2.

14Id. at 43-2.
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properly be read into the clause.^

Indeed, at the hearings, Judge Bork continued to insist that

he "was right" to crit ic ize the Court's use of the Fourteenth

Amendment to end discrimination in the electoral process,16 and

repeated that the poll tax invalidated by the Supreme Court in

Harser v. Virginia Board of Elections17 was racially non-

discriminatory. Judge Bork's testimony simply ignores the racial

animus behind the poll tax:

I have no desire to bring poll taxes back
into existence. I don't like them myself.
But if that had been a poll tax applied in a
discriminatory fashion, i t would have clearly
been unconstitutional. I t was not. I mean,
there was no showing in the case. I t was
just $1.50 poll tax. . . . The poll tax was
familiar in American history and nobody ever
thought i t was unconstitutional unless i t was
racially discriminatory.18

Judge 3crk also stated that Shellev v. Kraemer.19 a

unanimous Supreme Court decision which banned state court

enforcement of racial ly discriminatory rest r ic t ive covenants in

, Neutral Priricisles and Seme First Amendment Problems, supra, 47
Indiana L.J. at 11.

16Sept. 15, 1987, Afternoon Session at 37-1; see Berk, The Supreme Court
Needs a New Riiloscehy. Fortune 166 (Dec. 1963).

17383 U.S. 663 (1966).

18Sept. 15, 1987, Afternoon Session at 36-1.

^334 U.S. 1 (1948) .
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real estate contracts, has .had no precedential value.20 Just

three years ago, however, Chief Justice Burger, writing for a

unanimous court, cited Shelley for the proposition that "[t]he

actions of state courts and judicial officers in their official

capacity have long been held to be state action governed by the

Fourteenth Amendment."2^- By rejecting Shelley. Judge Bork would

severely narrow the doctrine of state action and thereby

constrict the Court's power to order remedies against a broad

range of discriminatory activities.

Similarly, Judge Bork adhered to his extremely narrow view

of congressional power under Section 5 of the Fourteenth

Amendment. Ke repeated his criticism of Katzenbach v. Morgan.22

in which the Supreme Court upheld Congress1 power to ban an

English literacy test for voters who had completed the sixth

grade in a Puerto Rican school. The Court said:

[C]ur task is limited to determining whether
such legislation is, as required by § 5,
appropriate legislation to er.force the Equal
Protection Clause.

Under questioning, Judge Bork agreed with an extremely

narrow reading of Katzenbach that would severely limit remedies

20E.cr., Sept. 15, 1987, Afternoon Session at 10-1.

21Palmore v. Sidoti. supra. 466 U.S. at 432 n.l.

22384 U.S. 641 (1966).

23Id.. at 649-50.
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for racial discrimination:

Sen. Hatch: That's where the Supreme Court upheld a
congressional statute that redefined the
words of the Constitution itself ...

Judge Bork: [T]hat's exactly what happened, Senator.24

Finally, Judge Bork continues to see little risk in reducing

the Court's role in promoting equality. Ten years ago, Judge

Bork wrote:

The premise that the poor or the blacks are
underrepresented politically is quite
dubious. In the past two decades we have
witnessed an explosion of welfare legis-
lation, massive income redistributions, and
civil rights laws of all kinds. The poor and
the minorities have had access to the
political process and have done very well
through it. In addition to its other
defects, then, the welfare-rights theory
rests less on demonstrated fact than on a
l̂ 'be"**'1 shibbc1 etv . 2^

Judge 3crk's testimony en affirmative action echoes that view.

Cn the opening day of the hearings, Judge Berk testified that he

certainly wouldn't have minded preferential
treatment by private institutions for a
period of time, until . . . racial minorities
[have been brought] into the American main-
stream. It did begin to worry me, however,
if those preferences became permanent.26

He added that:

24Sept. 17, 1987, Morning Session at 25-2.

25Bork, The Impossibility of Finding Welfare Rights in the Constitution.
1979 Wash U.L.Q. 695, 701.

26,'Sept. 15, 1987, Afternoon Session at 26-2.
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I was quite worried about the use of race .
a long time. ... I used to think that ... i.
there was a transition period as we brought a
certain racial group into the mainstream of
American life, using race as a criterion
might be all right. But what I was afraid of
as a policy matter, was that the preferences
would never go away, and it would become a
permanent feature of American life, causing a
lot of resentments, and causing: other groups
to demand the same preference.2'

Although Judge Bork testified that his "policy views [of affirma-

tive action] do not determine [his] statutory or constitutional

views,"28 he nowhere accepted the constitutionality of

affirmative action programs.

Far from moderating his views en equality, Judge Bork

espoused a profoundly disturbing interpretation of the Fourteenth

Amendment. In the area of race, Judge Bork's rejection of strict

scrutiny in favor of the more relaxed reasonable basis test

belies his assertion that his record "shows a full sensitivity

^=var:j aincri-ies. "
2 9

Sex Discrimination: Any Reasonable Basis Will Do

Judge Bork has long maintained that "[c]ases of race

discrimination aside, it is always a mistake for the Court to try

to construct substantive individual rights under the . . . equal

27Sept. 16, 1987, Morning Session at 33-1.

28Id. at 33-2.

29Sept. 19, 1987, Afternoon Session at 38-1.
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protection clause."30 He has consistently criticized and even

belittled application of the Fourteenth Amendment to protect

women against discrimination. As recently as June 1987, Judge

Bork stated: "I do think the Equal Protection Clause probably

should have been kept to things like race and ethnicity."31

Judge Bork condemned extension of the equality principle as

merely the result of "fads in sentimentality."3^

At the hearings, Judge Bork suddenly acknowledged that

"every person is covered by the Equal Protection Clause."33 He

insisted that he would apply the Fourteenth Amendment to bar sex

discrimination except in the "extreme" case.34

The historical meaning, the core idea that
. . . caused the 14th Amendment to be adopted
was the fear cf and the real i ty of racial
discrimination against former slaves in th i s
country. . . . [3ut the Amendment] after a l l ,
says, "Nor shall any state deny to any person
the equal protection of the laws." If any
person is covered, that means everybody i s
covered men, women, everybody. And the
question when a s ta tu[ t ]e makes a dist inction
is whether the s tate has an adesruate interest

30Bork, Neutral Principles and Seme First Amendment Problems, supra. 47
Indiana L. J. at 17.

31Bork, Interview with Wcrldnet, United States Information Service at 12.

32Bork, Unpublished Speech, Catholic University 1, 19 (1982).

33Sept. 17, 1987, Morning Session at 10-2.

34Id. at 10-1.
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in it and the distinction is reasonable.35

Nevertheless, although Judge Bork stated on September 17 that

women are protected by the Equal Protection Clause, the next day

he said, "Women would not be covered if you ... [limited the

application of the clause to] discrete and insular minorities."36

Judge Bork's new-found discovery that the Constitution has a

place for women appears to be yet another example of "confirma-

tion conversion." In any event, Judge Bork says he would apply

only a highly deferential standard in assessing claims of sex

discrimination. Again rejecting a heightened or strict scrutiny

standard in favor of mere rationality, Judge Bork's offer of con-

stitutional protection must be viewed as more illusory than real.

Judge 3crk suggests that in sex discrimination cases, the

"reasonable basis" test would

reject artificial distinctions and
discriminations . . . [and] arrive at all . . .
or, virtually all cf the same results
that a majority cf the Supreme Court has
arrived at using a group approach and an
intermediate level of scrutiny approach.37

He defends the requirement of mere rationality as

not a weak protection in areas of race,
gender, and so forth. ... [T]he reasonable
basis test would give us all of the pro-
tections, maybe more, than you'd get by

35Sept. 16, 1987, Morning Session at 28-1.

36Sept. 18, 1987, Afternoon Session at 40-2.

37Sept. 17, 1987, Morning Session at 10-2.
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identifying particular groups and deciding
which level of scrutiny [applies]."38

Judge Bork ignores that his reasonable Mentis test would

elevate to constitutional status the stereotypic prejudices of

local majorities that for too long have posed barriers to social

and political equality for women. Moreover, this view overlooks

the fundamental principle incorporated in the equal protection

clause, that legal rights should not be conditioned on immutable

characteristics such as race or sex, and instead makes the

enjoyment of full equality under law subject to transitory social

notions of "reasonableness" and propriety. As Justice O'Connor

observed in her opinion for the Court in Mississippi University

for Women v. Hcoan;39

History provides numerous examples of legis-
lative attempts to exclude women from par-
ticular areas simply because legislators
believed women were less able than men to
perform a particular function.

[Ajs the culture changed and as the position
cf women in society changes, those dis-
tinctions . . . now seem outmoded stereotypes
and they seem unreasonable and they get
struck down and that is the way a reasonable
basis test should be applied."4*3

-8Id. at 11-1.

3945S U.S. 71S, n. 10 (1982).

40Sept. 15, 1987, Afternoon Session at 40-2.
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Most of the [gender-based] distinctions that
have survived in the law are old ones, made
long ago, which no longer seems reasonable to
us. They aren't reasonable. In a different
state of culture, in a different state of
society, they may have seemed reasonable.
They're not now.41

Insisting that gender-based legal distinctions "are beginning to

fall . . • because the place of women in society has evolved ...

and changed,"42 Judge Bork's testimony simply ignores the fact

that judicial intervention has historically preceded — and cer-

tainly facilitated — the changing "place of women in society."

Judge Bork has stated that "the role that men and women

should play in society is a highly complex business, and it

changes as our culture changes." He concluded that judges should

rot be asked to decide "all of those enormously sensitive, highly

cultural issues"4^ that are inherent in the meaning of gender

equality. Judge Berk would thus subjugate women's fundamental

constitutional rights under the Equal Protection Clause to

changing "fads in sentimentality," subject to majoritarian whim,

rather than articulate a principle which transcends temporal

events. He would have us forget that, at the time the Fourteenth

Amendment was adopted, the majority supported segregation of the

races as necessary and "reasonable," a view that eroded in large

41Sept. 17, 1987, Morning Session at 13-1.

42Id. at 12-2 (enphasis added).

43McGuigan, Judge Berk is a Friend of the Constitution, supra. 11
Conservative Digest at 95.
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part because of its ultimate inconsistency with a principled and

fundamental right to equality. Contrary to Judge Bork's

assertion, the equality principle is never "trivial" to the

victims of sex discrimination, even when it involves a case such

as Craig v. Boren4-4-, which struck down gender-based drinking

laws, any more than the same law, if race-based, would be trivial

to its victims.

Just as Judge Bork's testimony reflects insensitivity to

women's constitutional rights, several of his judicial opinions

show a comparable insensitivity to women's statutory rights. In

OCAW v. American Cvanamid Co..45 Judge Bork ruled that the

Occupational Safety and Health Act did not prohibit American

Cyanamid from requiring women workers to be sterilized to protect

against fetal injury from exposure to lead. As a result of the

company's "fetal protection policy," five women were forced to

submit to sterilization or lose their jobs. In his testimony,

Judge Bork stood by his cpir.icn; ha ever, went so far as to read

relevant portions of it to the Ccanittee.45

Judge Bork's opinion contains misstatements of fact, several

of which were repeated in his testimony. First, Judge Bork

insisted that the lead level in areas of the plant "could not be

44429 U.S. 190 (1976).

45741 F.2d 444 (D.C. Cir. 1984).

46Sept. 19, 1987, Afternoon Session at 32-1 - 33-1.
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further reduced."47 In fact, as Senator Metzenbaun noted,48 an

Administrative Law Judge had found that "technically feasible

engineering controls" were available to reduce exposure.49

Moreover, Judge Bork assumed that the risks from exposure were

limited to fetuses.50 In fact, OSHA found that lead "has

profoundly adverse effects on the course of reproduction in males

and females,ll5^ yet males were not subjected to mandatory

sterilization as a condition of employment. Finally, Judge Bork

asserted that the company could have simply discharged the women

and should not be held liable under the Act for offering them the

choice of keeping their jobs.52 In fact, it is inconceivable

that Congress intended to allow employers to escape their

responsibilities under the Act to provide "safe and healthful

working conditions" for "every working man and woman" by firing a

47Sept. 18, 1987, Aftemccn Session at 13-2 - 1S-1; see also Sept. 19,
1987, Afterrjocn Session at 32-1.

48'Sept. IS, 1SS7, Aftarrxscn Session at 13-2.

49Secretarv v. American Cvanaraid Co.. OSKRC Docket No. 79-2438 (July 31,
1980), at 21.

50Sept. 19, 1987, Afternoon Session at 32-1.

^Attachments to Final Standard for Occupational Exposure to lead, 43
Fed. Reg. 54421 (1978) (emphasis added).

52Sept. 19, 1987, Afternoon Session at 33-1; see also id. at 32-1; Sept.
18, 1987, Morning Session at 30-2.
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najor segment of the workforce — fertile women.53

Vinson v. Tavlor.54 a case involving a claim of sexual

harassment, further demonstrates Judge Bork's insensitivity to

the facts that give rise to gender discrimination and his

willingness to construe a statute to reach a result which upholds

discriminatory treatment. In his opinion, Judge Bork referred to

incidents of unwelcome harassment as "sexual dalliance" and

"sexual escapades."55 Judge Bork questioned whether sexual

harassment is even covered by Title VII:

Perhaps some of the doctrinal difficulty in
this area is due to the awkwardness of
classifying sexual advances as "discrimi-
nation." Harassment is reprehensible, but
t i t le VII was passed to outlaw discriminatory
behavior and not siaroly behavior of which we
strongly disapprove.56

The Supreme Court unanimously rejected this cramped view of Title

VII. Now Chief Justice Rehr.quist wrote:

Wirhou- question, when a supervisor sexually
harasses a subordinate because of the sub-

5329 U.S.C. 5 651 (b) (emphasis added). Senazcr Mszzenbaum observed:
"And you can't tell me, Judge, that any member of Congress said or thought
that a safer workplace could be achieved at the expense of forced sterili-
zation. Congress said no hazards in the workplace, but you wrote an opinion,
which said it's okay for a company to achieve safety at the expense of women
..." Sept. 18, 1987, Morning Session at 22-1.

F.2d 141, reh'g denied, 760 F.2d 1330 (D.C. Cir. 1985) (Bork, J. ,
dissenting), aff'd and remanded sub nom. Meritor Savings Bank v. Vinson, 106
S.Ct. 2399 (1986).

55760 F.2d at 1330, 1332.

56Id. at 1333 n.7.
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ordinate's sex, that supervisor "discrimi-
nate^]" on the basis of sex.57

Judge Bork assured the Committee that "there is no ground in

my record anywhere to suspect that I would not protect women as

fully as men."58 The record simply does not support this claim.

There is No Riant of Privacy

Judge Bork has consistently maintained that he does not find

a right to privacy in the Constitution. He has said that the

right to privacy "strikes without warning" and lacks "intel-

lectual structure."59 He has repeatedly criticized Supreme Court

decisions — most notably Griswold v. Connecticut60 and Roe v.

Wade6^- — which recognize that the liberty principle of the

Fourteenth Amendment protects individual "freedom of personal

choice in matters of marriage and family life."62

During his testimony, Judge Bork did not modify these radi-

cal views to ar.y significant extent. To ths ccr.trary, he rsiter-

57106 S.Ct. at 2404.

58Sept. 16, 1987, Morning Session at 31-1.

59M33uigan, Judge Robert Bork Is a Friend of the Constitution, supra. 11
Conservative Digest at 97.

60331 U.S. 479 (1565)

61410 U.S. 113 (1973)

62Id. at 169 (Stewart, J., concurring).

- 16 -



4071

ated his prior criticism of the Supreme Court's decisions in this

* * * Griswold against Connecticut, which
established or adopted a privacy right on
reasoning which was utterly inadequate and
failed to define the right so we know what i t
applies to. Roe against Wade . . . contains
almost no legal reasoning.63

Suppose a senator introduced a bil l that said
every man, woman and child in this country
has a right of privacy. Period. . . . Now the
Supreme Court, or Justice Douglas, in effect
did the same thing with the Constitution.
Nobody knows what the thing means.64

[I]f I was sit t ing on the Court and Justice
Douglas circulated that essay about emana-
tions and penumbras resulting in a general-
ized right of privacy. . . . No, I would not
have agreed to that opinion.65

Judge Bork's objections to the right to privacy are the same

as before: the right is "unstructured,ll€6 "undefined,"67 "free-

floating,"68 a right which "can strike at random,"69 which "comes

"-Sepz. 15, 1S87, Arterr.ccn Session at 46-1.

64Sept. 16, 1SS7, Msming Session at 18-2.

65Sept. 18, 1987, Afternoon Session at 46-1.

66Sept. 15, 1987, Afternoon Session at 11-2.

67E.q.. Ibid; id. at 31-2; Sept. 18, 1987, Afternoon Session at 46-1.

6 8E.g.. Sept. 15, 1987, Afternoon Session at 12-1; Sept. 16, 1987,
Afternoon Session at 20-2.
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out of nowhere, [and] doesn't have any rooting in the

Constitution."70 Judge Bork asserted that a general right to

privacy "is not in the Bill of Rights."71 Therefore, according

to Judge Bork's originalist philosophy, a judge cannot "tell the

American people they may not have a law that in no way conflicts

with the written and historical constitution."72

At the hearings, Judge Bork attempted, however, to recast

his categorical rejection of the right to privacy as an objection

only to the reasoning used by the Court in Griswold;

I was objecting to the way, Justice Douglas
in that opinion, Griswold against Connecti-
cut, derived this right. It may be possible
to derive an objection to [an] anti-
contraceptive statute in some other way, I
don't know.73

Similarly, when asked if there is a general right to privacy in

the Constitution, Judge Bork replied: "Not one derived in that

fashion, there may be other arguments, and I don't want to pass

upon these, but — . ««74

63Sept. 15, 1987, Afternoon Session at 56-1.

70Id. at 13-1.

71Id. at 31-2.

72Id. at 32-1.

73Id. at 11-1.

74Id. at 12-2.
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Judge Bork's suggestion that there might be some way of

reaching the result in Griswold and that he was only taking issue

with the reasoning is inconsistent with views expressed prior to

the hearings. For example, Judge Bork has written:

The truth i s that the Court could not reach
its result in Griswold through principle.
The reason is obvious. Every clash between a
minority claiming freedom and a majority
claiming power to regulate involves a choice
between the gratifications of the two
groups.75

In a 1982 speech, Judge Bork also stated that n[t]he result [in

Griswold and Roe] could not have been reached by interpretation

of the Constitution."76 Moreover, when Judge Bork criticized a

particular case but believed the result could be reached on

constitutional grounds, he has said so.77

Judge Bork did not, however, identify any rationale for

Griswold or P.ce that he would actually accept. In particular,

Judge Bork rejected the Ninth Amendment as a textual basis for

tha right to privacy. Comparing the Ninth Amendment to an "ink

blot" on the Constitution, Judge Bork test if ied, "I don't think

you can use the Ninth Amendment unless you know something of what

75Bork, Neutral Principles and Seme First amendment Problems, supra. 47
Indiana L.J. at 9.

76Bork, Unpublished Speech, Catholic University, Washington, D.C. (March
31, 1982), at 4.

77See. e.g.. Bork, Neutral Principles and Same First Amendment Problems,
supra, 47 Indiana L.J. at 11 (noting that perhaps the result in Pierce v.
Society of Sisters, 268 U.S. 510 (1925), "could be reached on acceptable
grounds").
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i t means."78 He added, "There i s no evidence that I know of that

. . . that under the Ninth Amendment, the court was free to make up

more b i l l s of rights."79

When pressed, Judge Bork suggested that the equal protection

clause might support a constitutional right to abortion, or

rather that such an argument might not be "doctrinally absolutely

impossible,"80 because "only women have this specific burden and

forcing a woman to carry a baby to term may be . . . a form of

gender discrimination."81 However, Judge Bork indicated

elsewhere in his testimony that gender distinctions on the basis

of physical characteristics would probably be upheld as

"reasonable."82

While Judge Bork,promised that he would not overturn certain

well-established precedents which he considers wrong as a matter

cf "original intent," he provided no assurances that he would not

vota to overrule decisions in the privacy area, including Roe v.

78S«rt. 16, 1987, Mcrning Session at 22-1.

7 9m.'at 24-1.

80Sept. 16, 1987, Afternoon Session at 22-1.

8 1Id., at 21-1.

82See, e.g.. Sept. 17, 1987, itorning Session at 13-1. Indeed, under
current equal protection analysis, the Court has declined to hold that
classifications on the basis of pregnancy are sex discrimination. See
Geduldia v. Aiello. 417 U.S. 484 (1S74) (exclusion of pregnancy from a
disability benefits plan was net considered gender-based discrimination.)
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Wade. Asked if it was "[t]oo late to tear up the doctrine of

privacy," Judge Bork stated:

some things are absolutely settled in the
law, and I told you what they are. I've told
you the incorporation doctrine is. I've told
you* the commerce clause is and so forth.
These are things of — not only of long
standing, but all kinds of things have grown
up around them. Any judge understands that
you don't tear those things up.

When you ask me a currently controversial
issue, I cannot and I should not give you an
answer.83

Judge Bork even described how he would approach the decision

whether to overrule Roe v. Wade:

If that case . . . came up, and if the case
called for a broad up or down [on abortion,]
I would first ask the lawyer who wants to
support the right, can you derive a right to
privacy ... in some principle[d] fashion from
the Constitution so I know, not only where
you got it, but what it covers?

* * * If ... that didn't sound like [there]
was goir.g to be a viable theory, I would say
to him, I would like vcu to artrje whether
chis is the kind cf case that should not be
overruled.S4

He indicated that he would weigh the following factors aaainst

preserving precedent:

if [the decision is] wrong and ... whether it
is — it is a dynamic force, so that it
continued to produce wrong and unfortunate

83Sept. 17, 1987, Afternoon Session at 44-2 - 45-1; see also Sept. 16,
1987, Afternoon Session at 22-1.

84Sept. 15, 1987, Afternoon Session at 46-1.
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decisions.85

Judge Boric also sought to defend his opposition to Grisvold

by misrepresenting the historical record. Again and again, Judge

Bork insisted that there was no live issue because "the law in

Connecticut was never used" and "no state has ever tried to

enforce such a law."8^ In fact, there was at least one prose-

cution of two doctors and a nurse for violating the Connecticut

statute prohibiting use of contraceptives.87 That prosecution

had serious consequences: Nine clinics which had been providing

contraceptive services were closed and did not reopen until the

Griswold decision in 1965.88

Judge Berk's reliance en ncnenforcement also ignored the

fact that existence of a criminal penalty for using contra-

ceptives will have a "chilling effect" on an individual's

willingness to use contraceptives and on health professionals'

willingness to counsel patients to break the law.

Thus, it is clsar that Judge Berk's views on privacy have

not undergone any "confirmation conversion." Throughout his

testimony, Judge Bork reaffirmed his rejection of Griswold and

85Sept. 16, 1987, Afternoon Session at 22-2 - 23-1.

86Sept. 17, 1S87, Morning Session at 6-1.

87Sept. 18, 1987, Afterncan Session at 46-2 - 47-1, cit:
Lspn, 126 Conn. 412, 11 A.2d S56 (1940).

88Sept. 18, 1987, Afternoon Session at 47-1.
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Roe and of the principle, common to both, that "the full scope of

liberty guaranteed by the Due Process Clause cannot be found in

or limited by the precise terms of the specific guarantees

elsewhere provided in the Constitution."89 Liberty, however, is

not merely an abstract principle. To reject the right of privacy

is to deny women and men and ability to control deeply personal

decisions affecting marriage, child-bearing and intimate

relat ions.

In Search of First Amendment Rights

In ar t ic les , speeches, and interviews up to the time of his

appearance before the Senate Judiciary Committee, Judge Bork has

stated a view of the First Amendment which, by his own admission,

could "strike a chi l l in the heart of civi l l iber tar ians ." 9 0

Although his views have somewhat tempered over the years, as

recently as 19 3 3 they were described by one scholar as

"extremist" : 9 1

[Cjertainiy no Justice of the Supreme Court
has adopted anything close to Bork's theory

89Poe v. Ullman. 367 U.S. 497, 543 (1961) (Harlan, J., dissenting from
of appeal).

90Bork, Neutral Principles and Seme First Amendment Problems, supra. 47
Indiana L. J. at 20.

91Shiffrin, Ihe First Amendment and Economic Regulation. 78 Northwestern
L. Rev. 1212, 1235 (1983).

- 23 -



4078

of freedom of speech.92

At the confirmation hearings, Judge Bork claimed to distance

himself from his radical First Amendment philosophy. He stated:

I have affirmed my full acceptance of the
Supreme Court's first amendment jurispru-
dence, including the Brandenburg decision.
...93

Judge Bork's recantation echoes the "conversion" that he

claimed to experience during the Senate's 1973 hearings on his

nomination to be Solicitor General.94 Then, as now, Judge Bork

claimed to embrace the Supreme Court's First Amendment

jurisprudence.95 After he had secured confirmation, however,

92Id. at 1234.

93Sept. 19, 1987, Afternoon Session at 33-1.

94In the currarn: hearings, Judge Bork was asked:

Senator Leahy: "Kcw far would you say you assved frcm the Indiana article
in thaz 1973 period?"

Judge Berk: "About - abcur to -where the Supreme Court currently is."

95Sept. 16, 1987, Afternoon Session at 2-2.

During the Senate's 1973 hearings, Bork likewise sought to cu'qt?inr*> himself
from the First Amendment arguments set forth in Neutral Principles;

I have to insist, I am afraid that when I wrote
that article I was entering into a field for the
first time, and ... crying out a theoretical
concept if you will. I do not know what I will
ultimately QOTVIIV^O in the [First Amendment]
field.

Nominations of Joserh T. Sneed to be Deputy Attorney General and Pobert H.
Bork to be Solicitor General: Hearings Before the Senate Cci"m- on the
Judiciary. 93rd Cong., 1st Sess. 21 (1973).
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Judge Bork continued to disagree with well-settled constitutional

doctrine in this area.96

Notwithstanding Judge Bork's "conversion," his testimony re-

affirms his continued rejection of Supreme Court doctrine and his

adherence to a uniquely constricted view of the First Amendment.

He continues to see the core of the amendment as political, and

only grudgingly extends protection to literary and artistic

speech. He maintains his criticisms of the Supreme Court's

treatment of pornography, and does not embrace the Court's

treatment of profanity. Although he claims to accept the Supreme

96For example, in 1S71 Ecrk had writtsn:

[T]he notion that ail valuable types of speech
must be protected by the first amendment
confuses the constitutionality of laws with
their wisdom. Freedom of non-political speech
rests, as dees freedom for other valuable forms
of behavior, upon the enlightenment of society

a tarriile fata. At least a sociery like curs
ought net think so.

Neutral Principles arid Seme Fi'-^ A-rtierximent Problems, supra, 47 Indiana L.J.
ar 28.

But in 1979, eight years after his initial entry "into [the] field," Bork
reaffirmed, without; hesitation, positions sec out in his 1971 article:

I will be bold enough to suggest that any
version of the First Amendment not built on the
political speech core, and confined by, if not
to, it, will either prove intellectually
incoherent or leave judges free to legislate as
they will, both mortal sins in the law.

Bork, Unpublished Speech, "The Individual, the State and the First Amendment,"
supra, at 9. Bork proceeded to reassert his 1971 criticism of Supreme Court
doctrine.
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Court's decision in Brandenburg v. Ohio.97 he continues to

criticize its reasoning.

The Political Core

Over the years, Judge Bork has repeatedly stated that the

First Amendment protects only speech that relates to the poli-

tical processes mandated by the Constitution.98 He continues to

assert that: "[E]verybody accepts the fact that the First Amend-

ment starts from a political core."99

Most legal scholars do not share his fundamental premise.

Rather, they place emphasis on a core of individual freedom—

the right to self-expression and self-fulfillment — which Judge

Bork finds nowhere in the First Amendment.100

Artistic Expression

Consistent with Judge Bork's view that the First Amendment

speech essential to tha republic, Judge Bork

97395 U.S. 444 (1969).

98See. e.g.. Neutral Principles and Same First Amendment Problems.
supra. 47 Indiana L.J. at 20; Bork, Unpublished Speech, "The Individual, the
State and the First Amendment, supra, at 8.

99Sept 17, 1937, Afternoon Session at 31-1.

100Professor Thomas Emerson, for example, Jixlge Bork's former colleague
at Yale law school and one of the most influential First Amendment scholar of
this generation, does not see in the First Amendment a "political core." See.
e.g. f ffmorwrin( Tow^yd a Gen^r^ Theory of th<* ̂

T'^t AmerŶ m<aT7t*, 72 Yale L. J.
871 (1971); The System of Freedom of Expression (1970).
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has only grudgingly — and recently — said that he would extend

protection to a r t i s t i c expression. As la te as June 10, 1987,

Judge Bork stated in a public interview that a r t i s t i c expression

is only at the outermost periphery of the Firs t Amendment.101

At the hearings, Judge Bork stated:

[T]here are a l l kinds of forms of expression,
discourse, l i te ra ture , that seriously affect
the way we view our society and the way we
view ourselves, and so forth. And I am wil l -
ing to protect that . 1 0^

Judge Bork suggested that he would extend Firs t Amendment

protection to a r t i s t i c speech, even if the speech did not, as he

had previously required, "feed into the way we govern our-

se lves" : 1 0 3

Sen. Leahy: . . . Then is the relationship to the poli t ical
process irrelevant to whether government
could ban the publication?

Judge 3crk: Under currant law, i t i s , and i t s a law that
I accept.1 0 4

g Trsnscritrt, Public Affairs Tslsvisi.cn/ Inc., MCVPTS: In
Search cf the Ccrstituricn =*107 stricdv Speakirg, Arrcmey General Edwin
Meese and Judge Rcberr Bork (Airdate May 28, 1387).

102Sept. 17, 1987, Morning- Session at 7-2.

103Unpaginated Transcript, Public Affairs Televisions, Inc., Meyers: In
Search of the Constitution *107 strictly Speaking. Attorney General Edwin
Meese and Judge Robert Bork (Airdate May 28, 1987). Earlier, Bork would only
protect expression that directly "feeds the democratic process," which he said
does not include 'Vorks of art" because their relationship to the political
process is "indirect" and, thus, do not differ from "sports or business." See
also Bork, Unpublished Speech, "The Individual, the State and the First
Amendment," supra.

104Sept. 17, 1987, Mominj Session at 31-2.
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Judge Boric*s explanation for his new view does not suggest

commitment to either principle or original intent. Rather, he

testified that to base First Amendment protection on the

relationship between artistic speech and the political process

would

place too great a burden upon courts to sit
down and ask whether this thing feeds the
democratic process.105

Profanity

At the same time, Judge Bork did not modify his view that

the First Amendment allows a local community to ban speech it

finds offensive. At one point, Judge Bork implied that the First

Amendment would protect speech considered morally offensive if it

embodied political content:

[I]f you read the Tropic of Capricorn by
Henry Miller, you find a lot of stuff in
there that is really political ... so that
those things would be protected.106

Nevertheless, Judge Bork apparently continues to reject

10:l5Sapt. 17, 1987, Afternoon Session at 31-2; See also id. at 32-1.

10€Sept. 17, 1987, Afternoon Session at 30-2. This position is
inconsistent with Bork's prior analysis. In 1978 he argued;

The notion that expression must be protected if,
in addition to pornography or obscenity, it
contains an idea is equally unsupportable...
[I]t hardly seems dangerous to say that ideas
may be expressed in many ways, but not in a
context of the obscene."

Bork, Unpublished Speech, "The Individual, The State and Sane First Amendment
Problems," supra, at 15.
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Justice Harlan's famous decision in Cohen v. California.107 In

reversing the criminal conviction of a young man who wore a

jacket bearing a four-letter expletive to describe this country's

draft policy, Justice Harlan had quoted Justice Frankfurter:

"[0]ne of the prerogatives of American
citizenship is the right to criticize public
men and measures — and that means not only
informed and responsible speak foolishly and
without moderation."108

Judge Bork, by contrast, would permit the government to punish

even political speech — Cohen was given 30 days' imprisonment—

where the mode of expression is less than genteel.

So, too, Judge Bork reiterated his disapproval of Hess v.

Indiana.10^ where the Court protected a. political activist's use

of a profane word in the presence of a sheriff during a political

demonstration. Even the dissent in Hess did not object to the

use of profanity in the circumstances presented. Judg» Bork,

however, testified:

I'= net so vfSS [about] Kess v. Indiana.
That's a case of obscenity in the public
streets. ...110

Thus, Judge Bork continues to read the First Amendment in a way

107403 U.S. 15 (1971).

1 0 8Id. a t 261, quoting Bammdrtiier v. United States. 322 U.S. 665, 673-74
(1944).

109414 U.S. 105 (1973).

n oSept. 17, 1987, Afternoon Session at 38-1. See also Sept. 16, 1987,
Afternoon Session at 7-2; id. at 10-2.
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that allows a local majority to punish minorities for using words

that the majority finds offensive, even in the context of

pol i t i ca l statements. ^ 1

Pornography

In equal measure, Judge Bork reaffirmed his unwillingness to

extend First Amendment protection to sexual expression protected

by court precedents:

Sen. Specter: In . . . 1984 . . . you say you continue to think
obscenity and pornography do not f i t the
rationale for protection. . . . Have you
changed your view on that?

Judge Bork: No, I have not, Senator.^-12

Judge Bork's explanation for denying protection to

pornography i s d i rec t ly counter to his explanation for extending

protection to a r t i s r i c expression. Judge Bork would deny

—•̂ -Senator Leahy asksd why, in Timer v. 5arrv, 798 F.2d 1450 (D.C. Cir.
1976), Jixice Bork had uzheld "3. statute vAiich say[s] tc J^sricans: 'You can
say certain things bur ncz other things.'" Sept. 17, 1987, Afternoon Session
at 27-1. Bork answered:

. . . I tried to deal with that concern. In a way, saying,
"You may not say anything," is a more restrictive
statu[t]e than saying, "You may not say - you may not
insult a foreign government.11

Sept. 17, 1987, Afternoon Session at 27-1.

Senator Leahy, echoing Supreme Court doctrine, remarked: "I find i t more
chilling to say that "We will select what could be said." Ibid. The Supreme
Court has granted certiorari. See Boos v. Barry. 107 S.Ct. 1282 (1987).

ept. 16, 1987, Afternoon Session at 11-2; see also Sept. 17, 1987,
Afternoon Session at 34-1.
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protection to pornography because:

The attitudes, tastes and moral values incul-
cated do not stay behind in the theatre. A
change in ... attitudes toward sex, marriage,
duties toward children and the like may be
surely felt as harm ... But again, I'm
talking about pornography."113

Judge Bork would protect artistic speech because:

[T]here are all kinds of foras of expression,
discourse, literature, that seriously affect
the way we view our society and the way we
view ourselves, and so forth. And I am will-
ing to protect that.114

In denying protection to pornography, Judge Bork would allow

the local majority broad power to regulate matters of "morality

and civility."11^ His expansive view of pornography could

empower a local community to suppress great literature — Ulysses

or Tropic of Cancer — simply because the language "offends[s]

the squeamish."11- Neither work, of course, deals with our

society or how we view it.

Civil Disobedience ar.d Subversive Speech

n 4Sept. 17, 1987, Morning Session at 7-2 (emphasis added).

, Unpublished Speech, Attorney General's conference, Williamsburg,
Va. (1986).
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For the first time "in public"117, Judge Bork stated his

agreement with the Brandenburg v. Ohio "clear and present danger"

test:

Sen. Leahy: Do you agree with the Brandenburg case?

Judge Bork: Yeah, I do. 1 1 8

Judge Bork described his prior disagreement with Brandenburg

as follows:

I think what I thought was wrong with
Brandenburg then [as set forth in Bork's 1978
speech was that it didn't take sufficient
account of the dangers. ... I now think that
this society is not susceptible to that ..."

Judge Bork's testimony is inconsistent with views expressed

prior to the hearings, in which he categorically denied pro-

tection to subversive speech as a matter of constitutional law

and saw the issue of "dangers" as merely a prudential concern

relevant to legislative judgment. Judge Bork wrote in 1971:

"Advocacy cf law violation does not qualify as political

speech."-20 Ir. a 1979 speech, Judge Bork also stated:

Hess and Brandenburg are fundamentally wrong
interpretations of the First Amendment.

117Sept. 16, 1987, Afternoon Session at 7-2.

118Sept. 16, 1987, Afternocn Session at 6-1.

n9Id. at 8-1, 8-2; see also id. at 6-2.

Bork, Neutral Principles and snmp First ATner̂ nient Problems, supra. 47
Indiana L.J. at 31. See also id- at 34 (there is no plausible analysis to
show that subversive advocacy merits constitutional protection.)
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Speech advocating the forcible destruction of
democratic government or the frustration of
such government through law violation has no
value in a system whose basic premise is
democratic rule.121

Judge Bork attempted to minimize the importance of this

unexpected "conversion":

This isn't a great change of mind. ... I
accept the fact that the Supreme Court has
added an additional safeguard for free
speech, advocating lawlessness.122

Under questioning, however, Judge Bork conceded the significance

of this shift:

Sen. Specter: There is really an enormous difference
between the principles you articulate ... and
what the clear and present danger test ...
and Brandenburg stands for, isn't there?"

Judge Bork: Oh, that's correct, Senator ...123

Undeterred, Judge 3ork tried to narrow the gap between his

well-known views and his current position by mischaracterizing

the Brar.der.burj test. Ke said:

Branderjurg, I suppose, lies somewhere in the
spectrua between ay position ... and the
clear and present danger test.124

Senator Specter set the record straight, pointing out not only

, Unpublished Speech, "The Individual, the State, and the First
Amendment," supra, at 21 (enphasis added).

122Sept. 17, 1967, Afternoon Session at 29-2.

123Sept. 17, 1987, Afternoon Session at 36-1.

124Id. at 37-1.
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that Brandenburg embodies the Holmes-Brandeis clear and present

danger test, but also that Judge Bork himself had earlier

acknowledged that fact.125 In a 1979 speech, Judge Bork said:

The Holmes-Brandeis position held that vir-
tually the only harm caused by speech that
society can protect itself against is the
prospect of imminent violence. ... [T]hat
reading was imposed upon the First Amendment
in the last year of the Warren Court in
Brandenburg v. Ohio.126

Despite Judge Bork's acceptance of Brandenburg. he continues

to believe that the case was wrongly decided: "All I am telling

you is I now accept as a judge the position that the law has

reached. ... 3ut that does not mean that I have abandoned my

original critique of those theories."127 This leaves open the

question of how Judge Bork would handle issues in future cases

that conflict with his restricted norion of what should be

protected by the first Amendment.

Judce Berk's Revisionism Should Not 5e Given C-rear Weiaht

Judge Bork's life-long opposition to affording expansive

. at 40-2.

126Bork, Unpublished Speech, '"me Individual, the State and the First
Amendment," supra, at 21. Legal scholars generally recognize that Brandenburg
embodies and then goes slightly beyond the Holmes-Brandeis clear and present
danger test by allowing punishment only if the speech creates a danger of
imminent lawless action and is intended to do so, while the original test
required only actual danger pr "intent". Thus, if different from the clear
and present danger test, Brandenburg is further from, not closer, to Bork's
prior position.

127S€pt. 17, 1987, Afternoon Session at 40-1.
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protection to free speech should be given far greater weight than

any l a s t minute statement offered at the hearings. The

inaccuracies, inconsistencies, and distort ions that mark Judge

Bork's testimony suggest less a j u r i s t who has evolved in his

acceptance of Supreme Court doctrine than a person unable to

rationalize a hasti ly adopted stance. And despite recantations,

Judge Bork in fact reaffirmed his fundamental opposition to a

number of key Supreme Court doctrines in the Fi rs t Amendment

area. At bottom, his ambiguous reformulation would permit Judge

Bork to give the majority broad power to censor speech in the

name of "community morality"^-28 or the "social agenda,"^-29 and

so chi l l the creative and dissident voices of America's people.

128Bork, Unpublished Speech, University of California, Berkeley, Ca.
(Apr. 29, 1985), p. 7.

—?Bcr3c, Statement to the Serste Judiciary Canmittee, Sept. 15, 1987,
Afternoon Session. In his opening statement, Judge Bork said that judges
needed to be restrained frca reading values into the Constitution. When a
judge finds values that the framers and ratifiers did not put there, he
deprives the people of their liberty. He characterized that liberty as the
"liberty of the people to set their own social agenda through these processes
of democracy." In his speeches and writings Judge Bork has put the societal
liberty interest quite differently. He has made i t quite clear that he
believes that "one of the freedoms, the major freedom, of our kind of society
is the freedom of choice to have a public morality." See Bork, "Tradition and
Morality in Constitutional Law," American Enterprise Institute on Public
Policy Research (The Francis Beyer Lecture of Public Policy 1984), at 9.
Thus, his use of a more benign term "social agenda" may be an attempt to
soften — if not hide — the core of his judicial philosophy: that the
Constitution was principally designed to permit the majority the liberty to
accomplish i ts objectives, and that the principal liberty of the majority is
to mandate morality. See Bork, "Tradition and Morality in Constitutional
law," supra; Bork, Morality and the Judge. Harper's 28, 29 (May 1985).

- 35 -



4090

Expanding the Imperial Presidency

Over the years, Judge Bork has offered an extreme view of

executive power which severely limits Congress, the courts and

our civil liberties. At the hearings, Judge Bork did not retreat

from those views.

Judge Bork reiterated that he would allow the President

broad power, unfettered by congressional restraint, to use mili-

tary force in foreign affairs. Judge Bork testified that the War

Powers Act would be unconstitutional if "it leads to micro-

management of tactical decisions in a conflict by Congress."130

When questioned about his statement that it would be

"unconstitutional for Congress to stop the President from

invading Cambodia,"131 Judge Bork replied:

... As far as Vietnam is concerned, Congress
could have cut off the funds and ended that
war whenever. ... My only question was the
question cf tactics within a war.132

The extent of Presidential power that Judge Bork asserts is made

clear by his statement in 1971:

It is completely clear that the President has
complete and exclusive power to order
tactical moves in an existing conflict, and
it seems to me equally clear that the
Cambodian incursion was a tactical maneuver

130Sept. 19, 1987, Afternoon Session at 19-2, 20-1. See also Sept. 17,
1987, Morning' Session at 16-2, 17-1.

1 3 1
Id. at 17-1.
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and nothing more.133

Judge Bork's testimony that - Congress cannot restrict the

President's tactical moves is especially significant since Judge

Bork believes "tactics" to include invasion of a sovereign nation

with which we are not at war.134

Judge Bork also reaffirmed that he would accord the execu-

tive exclusive power in other contexts as well. Thus, Judge Bork

repeated his view that Congress could not require the government

to obtain a warrant before engaging in electronic surveillance of

United States citizens in a national security case:

Sen. Kennedy: In 1'978 you testified . .. "The plan of bring-
ing the judiciary a warrant requirement . .
into the field of foreign intelligence is ...
a thoroughly bad idea and almost certainly
unconstitutional ..." ... Have you [since]
expressed a different view regarding the Act?

Judge Bork: I don't recall that I have Senator, but let
se explain that view. Every President . ..
since Franklin Roosevelt has claimed the
power to engage in electronic surveillance of
foreign agenrs without a court warrant..,-35

Although Judge Bork curbed the warrant requirement a "bad

idea," the Senate had voted in its favor, 95-1, and FBI and now

CIA Director William Webster said it had "worked beautifully."136

133Bork, Canments en the legality of U.S. Action in Cambodia. 65 Am. J.
I n t ' l . Law at 79-80 (1971).

135Sept. 17, 1987, Iteming Session at 17-2.

U6Jd. a t 18-1.
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Judge Bork also continued to insist that executive action

can be shielded from the checks-and-balances of public scrutiny.

The Supreme Court in United States v. Nixon137 has recognized a

limited privilege on behalf of the President to immunize con-

fidential presidential conversations from disclosure. Scholars

have criticized the privilege, noting that it. is "mentioned

neither in the Constitution nor in the constitutional

debates."138 Judge Bork, by contrast, testified:

... I think I said there was reason to
believe that those officials who are part of
the presidency, and who communicate with the
President, might have executive privilege to
that extent.119

Judge 3ork suggested that he did not approve delegation of

the privilege to executive agents.140 This testimony, however,

is inconsistent with views expressed as a judge. Just this year,

Judge Bork wrote:

If, as it appears, CKB's rulemaking oversight
hera at issue is a delegation [by the
President], -his delegation to be effective
should carry with it the delegation of the
President's constitutional privilege.141

137418 U.S. 687 (1S74).

138Tribe, American Constitutional law 202 (1978).

139Sept. IS, 1987, Afternoon Session at 22-1.

140Ibid.

141Wblfe v. Dect. of Health and Human Services, 815 F.2d 1527, 1539 (D.C.
Cir. 1987) (Bork, J., dissenting).
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Judge Bork's expansive view of executive power was also

evident in his testimony on the so-called Saturday Night

Massacre. In defending the legality of his decision to fire the

Special Prosecutor, even though contrary to a regulation that had

the force and effect of law,142 Judge Bork said:

[T]hose cases [holding that an executive
department may not discharge one of its own
officers in a manner inconsistent with its
own regulations] do not apply to a case where
the President orders him - the President
gives an order to abolish the regulation,
which is, in effect, what happened.^3

Judge Bork himself recognized that the regulation had not been

amended or eliminated. As the Supreme Court put it, "As long as

[the] regulation is extant it has the force of law."^-44

Judge Bork did not express a view on the constitutionality

of the Independent Counsel Act.145 However, he denied that his

1973 criticisms of a proposed special prosecutor act would apply

to the current act.^-46 These earlier criticisms focused on

142Sept. 16, 1987, Morning Session at 1-1.

143Id. at 2-1.

144United States v. Nixon. 418 U.S. 683, 695 (1974).

145Sept. 17, 1987, Mcminj Session at 19-1 - 19-2.

146Id. at 19-1.
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control of the prosecutor by the courts.147 However different in

detail, the Independent Counsel Act still involves judicial

control over the prosecutor's appointment and termination, to

which Judge Boric had earlier objected.

Judge Bork's testimony offered a spirited defense of an

imperial presidency, which exercises power at the expense of

Congress. His negative view of Congress, formed as an antitrust

lawyer, seems never to have altered. In the antitrust context,

Judge Bork wrote:

That the lawmaking process has performed
inadequately ... [is] both self-evident and
an understatement ...

Congress as a whole is institutionally in-
capable of the sustained, vigorous, and
consistent thought that the fashioning of a
national antitrust policy requires. ...148

He added:

Large bodies simply do not reason coherently
together. ...

[A]ny future congressional participation is
likely to make matter worse ...

The fact that the lawmaking process has not
worked well in antitrust may have signifi-
cance beyond the bounds of that field.149

Judge Bork's testimony, calling for unlimited presidential power,

147Ibid.

148Bork, The Antitrust Paradox A Policy at War With Itself. 409, 412
(1978).

149Id. at 412, 413, 417.
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in no way repudiates this basic dimunition of the role of the

Congress.

Disregarding the Role of Precedent

Judge Robert Bork has made a career out of criticizing and

calling for reconsideration of landmark Supreme Court decisions

that he considers unsupported by the text of the Constitution or

the intent of its framers. Until the hearings, Judge Bork had

not seen the doctrine of stare decisis as an impediment to

reconsideration of "unconstitutional" decisions. In his view,

judges "have a right, indeed a duty, to require a basic and

unsettling change when the Constitution, fairly interpreted,

demands it."150 Indeed, prior to the hearings, Judge Bork urged

that " [democratic responses to judicial excesses probably must

come through the replacement cf judges who die or retire with new

judges of different views.«151

In his testimony, Judge Bork attempted to moderate his

extreme views on precedent and stare decisis. In his opening

statement, Judge Bork described his judicial philosophy in the

following terms:

[T]he judge must speak with the authority of
the past and yet, accommodate that past to
the present. The past, however, includes not
only the intentions of those who first made

Unpublished Speech, Seventh Circuit Judicial Conference,
Chicago, Illinois (1981), at 7.

151Bork, Judicial Review and Democracy, Society 5, 6 (Nov./Dec. 1986).
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the law; i t also includes those past judges
who interpreted i t and applied i t in prior
cases. That is why a judge must have great
respect for precedentt] ."^52^

Judge Bork assured Committee members that he would not lightly

overrule decisions he had sharply criticized only months before.

To this end, he stated that "a case should not be overruled

unless i t was clearly wrong and perhaps pernicious . . . in the

sense of having dynaaic force . . . that would produce new wrong

decisions."153 Judge Bork also testified that "a number of

factors counsel against overruling:"

For example, the development of private
expectations on the part of the citizenry.
Is [there] an internalized belief in a right?
The growth of institutions, governmental
institutions, private institutions, around a
ruling.1 5 4

Judge Bork gave few examples of doctrines i t is "simply too late

to go back and tear . . . up."1 5 5 These include decisions

interpreting Congress• power to regulate under the Commerce

Clause,156 the legal tender cases,15^ and the incorporation

152Sept. 15, 1987, Afternoon Session at 6-1.

153Sept. 17, 1987, Morning Session at 3-1.

154Sept. 16, 1987, Afternoon Session at 22-1 - 23-1; see also Sept. 15,
1987, Afternoon Session at 23-1 - 23-2; Sept. 16, 1987, Morning Session at 36-
1.

^Hept. 15, 1987, Afternoon Session at 8-1.

156ILSi/ id- at 8-1 - 9-2; Sept. 16, 1987, Morning Session at 37-1; Sept.
17, 1987, Afternoon Session at 38-1; Sept. 18, 1987, Morning Session at 3-1.
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doctrine.158

This new-found respect for precedent appears to be another

example of "confirmation conversion." For over 35 years, in

speeches, articles, interviews and authored opinions, Judge Bork

has displayed little respect — and often outright contenpt—

for precedent and for the doctrine of stare decisis. After a

speech at Canisius College in 1985, Judge Bork responded as

follows to a question about the role of precedent:

I don't think that, in the field of constitu-
tional law, precedent is all that important.
... [I]f you become convinced that a prior
court has misread the Constitution, I think
it's your duty to go back and correct it.

Moreover, you will, from time to time,
get willful courts who will take an area of
law and create precedents that have nothing
to do with the meaning of the Constitution.
If a new court comes in and says, "Well, I
respect precedent," which has a ratchet
effect, with the Constitution getting further
and further and further away from its origi-
nal meaning because seme judges feel free to
make up new constitutional law and other
judges, in the name of judicial restraint,
follow ^rscsdent.

I dcr.'t think precedent is all that
important. I think the importance is .. what
the framers were driving at and vou've got to
get back to that.10*'

Although Judge Bork attempted to downplay the significance of

i^E.g.. Sept. 15, 1387, Afternoon Session at 8-1 - 8-2; Sept. 18, 1987,
Morning Session at 3-1.

158Sept. 17, 1987, Afternoon Session at 44-2; Sept. 18, 1987, Morning
Session at 3-1.

159Sept. 18, 198, Afternoon Session at 4-1 - 4-2 (audio tape played at
hearings) (emphasis added).
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th is statement — calling i t "a quick answer," "not a prepared

statement"160 — i t is consistent with the disrespect he has

shown over the years for "non-originalistH precedent. For

example, in remarks made this year to the Federalist Society in

Washington, D.C., Judge Bork also stated: "I would think that

our originalist judge would have no problem overruling a non-

originalist precedent, because that precedent, by the very basis

of his judicial philosophy, has no legitimacy."161 Similarly,

in an interview in 1985, the following exchange took place:

Q: But subject to that kind of prudential restraint where
people have relied on precedents or bodies of - legal
doctrine, your view would be that a justice is entitled
as part of his responsibilities to reexamine
constitutional questions de novo?

A: I think tha t ' s true of a justice and true of a lower
court judge, unless he's bound by Supreme Court prece-
dent, After a l l , there are a lot of considerations
that go into i t , but at bottom, a judge's basic
obligation or basic duty is to the Constitution, not
simply to precedent.1^

This view of precedent follows frcm Judge Berk's premise that

"original intent is the only basis for constitutional dacision-

160Sept. 18, 19S7, Afternoon Session at 6-1.

161Transcript/ Speech to Federalist Society, Washington, D.C. (Jan. 31,
1987), p. 126.

162Lacovara, "A Talk With Judge Robert H. Bork," supra. 9 District lawyer
at 32 (emphasis added). See also Barnes v. Kline. 759 F.2d 21, 56 (D.C. Cir.
1985) (Bork, J., dissenting) ("the ultimate source of constitutional
legitimacy is compliance with the intentions of those who framed and ratified
our Constitution").
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making."163

When confronted with these conflicting statements, Judge

Bork pointed out that in many of his speeches, and in the

interview quoted above, he has indicated that the Commerce Clause

cases should not be overturned, even if they are inconsistent

with the framers1 original intent. However, Judge Bork has not

based this position on a general respect for precedent. Rather,

he has simply recognized that these are "constitutional decisions

around which so many other institutions and people have built

that they have become a part of the structure of our nation" and

it is simply too late to overturn them.164

On the basis of criteria used in his testimony, Judge Bork

has left himself free to "tear up" any precedent he considers

"pernicious" as well as wrong. His view of stare decisis in fact

leaves the Bill cf Rights vulnerable. Judge Bork has written:

[T]he courts' treatment cf the Bill of Rights
is theoretically the easiest to reform. It is
nere that the concept of original intent
provides guidance to the courts and also a
powerful rhetoric to pursuade the public that
the end to [judicial] imperialism is required
and some degree of reexamination is
desirable.165

163Bork, Ccnstit'Jtional Law, Original Intent, and Economic Rights, supra.
23 San Diego Law Review at 823.

164Lacovara, "A Talk With Judge Robert H. Bork," supra. 9 District Lawyer
at 32.

165Bork, Unpublished Speech, "Federalism," Attorney General's Conference,
Williamsburg, Va. (Jan. 24-26, 1986), at 9.
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Particularly in view of his originalist philosophy, Judge Bork's

testimony provides no assurance that the doctrine of stare

decisis would prevent a Justice Bork from conducting "a general

spring cleaning of constitutional law."166

Conclusion

Over the years, Judge Bork has made explicit the extreme and

unconventional nature of his radical judicial philosophy- As the

Senate Judiciary Committee confronted Judge Bork — and more and

more Americans discovered that Judge Bork is far from the main-

stream of contemporary legal thought — Judge Bork attempted to

distance himself from his own philosophy. He also sought to

minimize the importance of judicial philosophy to the work of the

Court.

By contrast, before the hearings, Judge Bork underscored

that the future cf the Supreme Court — and so of our liberties-

- depends on the judicial philosophy of those who would assume

the role of Justice. Bork wrote:

The only real control the American people
have over their judges is that of criticism-
- criticism that ought to be informed.
Criticism focused not upon the congeniality
of political results but upon the judge's
faithfulness to their assigned role. Judges
ought to make explicit how they perceive

166Dronenbura v. Zech. 746 F.2d 1579, 1580 (D.C. Cir. 1984).
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their assigned role.16^

He also stated:

We appear to be at a tipping point in the
relationship of judicial power to democracy.
The opposing philosophies about the role of
judge are being articulated more clearly. ...
The future role of the American judiciary
will be decided by the victory of one set of
ideas over the other.168

Despite moments of "confirmation conversion," despite

recantations and obfuscations, Judge Bork's judicial philosophy

has remained radical and extreme and is unlikely to undergo

significant moderation. Again, Judge Bork has written:

* * * It may be that the Court is not a
particularly good place for rethinking
philosophies. Cases and subjects [come] up
in almost random order and the press of work
is heavy so that rethinking, really rethink-
ing an entire philosophy must be next to
impossible. The Justice must usually live on
such intellectual capital as he already
possesses, rather than accumulating more.169

The grounds for the confirmation decision by the Senate,

therefore, remain Judge Bork's lifetime of work, including a

judicial philosophy that would radically alter the role of the

Supreme Court as a guardian of our liberty. If his philosophy

16^Bork, The Constitution, Original Intent, and Economic Rights, supra.
23 San Diego L. Rev. at 824.

169Bork, "Inside" Felix Frankfurter (Book Review), 65 Public Interest
108, 112 (Fall 1981).
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were to prevail, it could seriously jeopardize the fundamental

rights and freedoms of today's Americans and those of generations

to come. His nomination should be rejected by the United States

Senate.
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STATEMENT OF MARVIN E. FRANKEL
FOR THE AMERICAN JEWISH CONGRESS

ON THE NOMINATION OF JUDGE ROBERT H. BORK
BEFORE THE

COMMITTEE ON THE JUDICIARY
UNITED STATES SENATE

SEPTEMBER 30, 1987

I am a practicing lawyer in New York City. I have at

times in the past been a federal district judge (1965-78) and a

professor at the Columbia Law School (1962-65). I am Chairman of

the Lawyers Committee for Human Rights and a board member of

several other human rights organizations. I am a co-chair of the

Commission on Law and Social Action of the American Jewish

Congress. I appear here today on behalf of the latter

organization in support of our position that the Senate should

withhold its consent to the nomination of Judge Robert H. Bork

for the post of Associate Justice of the Supreme Court of the

United States.

The American Jewish Congress is a membership organiza-

tion founded in 1918 to protect the religious, political and

economic rights of Jews and to promote the principles of

democracy. Given our own history and our fundamental beliefs, we

have acted always on the conviction that the civil and religious

rights of Jews can be secure only if the rights of all Americans

are equally secure. We have been concerned especially with the

freedom of conscience — the freedom to think, to worship or not
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to worship, to believe or disbelieve, as each individual human

being determines for himself or herself. It is our conviction

that this freedom is best safeguarded by the constitutional

principle separating religion and government from each other. In

a nation of minorities, we cherish the vital premise that the

morality of the majority must not control or dictate private

thought, belief, or conduct that does not injure or infringe upon

others. Beyond that, we have been devoted consistently to

advocacy against racism and on behalf of poor people and other

disfavored groups suffering indivious treatment, neglect, or

oppression at the hands of those who exercise the authority of

government.

We have over the years supported our ideals in scores of

briefs submitted to the Supreme Court of the United States --

often as a friend of the Court, sometimes as counsel to a

party. In this way, we have been privileged to participate in

many of the wonderful cases through which the Court has

implemented the great freedoms and the great rights protected by

the constitutional jurisprudence of the last half-century or

so. A representative but by no means complete sampling of such

cases would include the following:

Shelley v. Kraemer, 334 U.S. 1 (1948),

barring court enforcement of racially

restrictive covenants.

-2-
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McCollum v. Board of Education, 333 U.S.

203 (1948), holding that a "released

time" program permitting religious

instruction in public schools violated

the Establishment Clause.

Burstyn v. Wilson, 343 U.S. 495 (1952),

recognizing First Amendment protection

for motion pictures, despite their status

as entertainment.

Brown v. Board of Education, 347 U.S. 483

(1954), holding unconstitutional "separate

but equal" public schools.

Flast v. Cohen, 392 U.S. 83 (1968),

upholding taxpayer standing to challenge

governmental aid to religious schools.

Shapiro v. Thompson, 394 U.S. 618 (1969),

invalidating residency requirements for

welfare beneficiaries.

Wisconsin v. Yoder, 406 U.S. 205 (1972),

upholding the Free Exercise right of the

Amish to remove their 14-year-old

children from public schools.

-3-
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Doe v. Bolton, 410 U.S. 179 (1973),

striking down limitations on abortion

rights.

Agullar v. Felton, 473 U.S. 402 (1985),

barring the use of Title I funds for

remedial courses In religious schools.

Edwards v. Agulllard, 107 S. Ct. 2573

(1987), striking down on establishment

clause grounds a law mandating "balanced

treatment" of creationism in th« public

school curriculum.

This sampling of our work in the Supreme Court reflects

the human and constitutional values that have led us to conclude

that we must oppose the confirmation of Judge Bork as an

Associate Justice.

We have con* to this sobering conclusion by comparing

the basic previses and rulings of the Supreme Court during the

last 40 years or so with the extensive expression of Judge -

Bork's approach to the Constitution-and the judicial process..

The comparison leads compellingly to these stark propositions:

First, Judge Bork has been in sharp, often acerbic and

even somewhat scornful, disagreement with almost all of

the landmark cases safeguarding human rights — the

-4-
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security, dignity, and autonomy declared in those cases

to be the entitlement of all human beings.

Second, Judge Bork would deem himself commissioned as a

Justice of the Supreme Court — and probably driven by

his principles --to overrule at least some of these

significant cases because they lack warrant in the

"originalist" position he espouses.

Third, as undecided questions under the Bill of Rights

come to the Court in the long years ahead, his approach

may be expected to reflect the hostile and grudging

reaction to human rights claims that has characterized

his steadily expressed philosophy in the past.

In short, upon the extensive evidence from which

predictions of this nature must be fashioned, we are driven to

foresee that Judge Bork would be a potentially decisive voice and

vote for turning the constitutional clock back to where it was

before the vital advances of recent years. This is unquestion-

ably the forecast upon which his nomination has been made. The

President and his chief legal officers have proclaimed forcefully

and repeatedly their resolve to undo many of the constitutional

landmarks we cherish by seeking to have overruled decisions they

denounce as departures from the Framers1 "original intent." They

have made no secret of their purpose to pursue this objective

through one of. the few available means, as it has been noted by

-5-
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Judge Bork himself among others — namely, the appointment

process .-i/ This is a reality surely embraced by the

Constitution. But the Senate's role of "advice and consent" is

on no different plane.

The President has chosen to exercise the appointment

power with the seeming purpose to effect deep and radical changes

in the course of our constitutional history. This has happened

on rare occasions in our past — as in Franklin Roosevelt's

tenure. At every such juncture, the Senate must judge in its

collective wisdom whether the sharp change of course is in the

Nation's best interests, not only for the moment but for a long

time to come.

At this stage of the hearings, I shall try to minimize

repetition of the materials this Committee has reviewed at

length. My effort will be to summarize in concrete but

reasonably brief terms the major factors underlying the position

of the American Jewish Congress.

\J Bork, Judicial Review and Democracy, Society 5,6 (Nov.-Dec.
1986).
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On overruling or confining
the great precedents

If he is confirmed as an Associate Justice, Judge Bork

will enlist in a taxing and often agonizing process. After all

the briefs and arguments and conferences, he will be called upon

to vote as his judicial conscience dictates. That means he will

be consulting in the end his deep professional convictions con-

cerning the Constitution, the laws and, above all, the judicial

process. So it was to be expected that this Committee and the

Nation would be looking with interest at his extensive public

expressions on these subjects.

As the Committee well knows, during the recent years

when his name has figured prominently on the list of potential

candidates for the Supreme Court, Judge Bork has spoken

repeatedly and vigorously on the relevant subjects. Addressing

some of the decisions most highly prized by human rights

advocates, he has said they were not and are not "legitimate;"

that they are "unconstitutional;" that many of them amount in

their lawlessness to "limited coups d'etat," Such strong

characterizations, among others, have been applied to cases

involving the right of abortion, marital and other privacies, the

principle of one person, one vote, the rejection of "illegitimacy"

-7-
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as grounds for invidious treatment under the law, and other

decisions extending rights of individual dignity and antonomy.—'

If these repeated statements of principle have fairly

reflected Judge Bork's mature thinking, they should lead him to

vote for overruling a number of key precedents. As he put it

earlier this year, "an originalist judge [like him] would have no

problem whatever in overruling a non-originalist precedent,

because that precedent by the very basis of his judicial

philosophy, has no legitimacy. It comes from nothing that the

framers intended. "—^

One hears, however, that Judge Bork has modified a

number of his recorded views. This Committee and the Senate will

be pondering that. It raises no question about the Judge's felt

and intended candor to say that the revisions must give pause.

Experience does not teach that people undergo dramatic trans-

formations in moving from the academy to the bench. Frankfurter

did not. Nor did Douglas. No contrary examples come to mind.

Moreover, Judge Bork has reaffirmed many of his stated principles

2J See, e.g., Bork, Neutral Principles and Some First Amendment
Problems, 47 Ind. L.J. 1, 12, 15-17 (1971); Nominations of
Joseph T. Sneed to be Deputy Attorney General and Robert H.
Bork to be Solicitor General: Hearings before the Senate
Comm. on the Judiciary, 93d Cong., 1st Sess. 5, at 13, 17
(1973).

3/ Remarks on the Panel, "Precedent, the Amendment Process, and
Evolution of Constitutional Doctrine," First Annual Lawyers
Convention of the Federalist Society, Jan. 31, 1987, p. 126.

-8-
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while sitting on the D.C. Circuit. This is in any event a mature

and thoughtful man, 60 years old. Significant changes of outlook

and philosophy are not common at that age. To be sure, history

reports some conversions more momentous than the ones now in

question. But the question of change is something to conjure

with.

With understandable and well-founded reluctance. Judge

Bork has come close to giving assurances that he will not vote to

overrule a number of the landmark decisions extending the pro-

tections of the Bill of Rights (while reserving judgment on some

others). Accepting those assurances as they were given, in good

faith and under oath, we are still left to assess what they mean

for the future. Judge Bork surely has not forsaken the funda-

mental attitudes and principles matured over the years of his

professional life. Indeed, he has expressed his own sense of the

matter by telling us that a judge's basic philosophy may be

expected to be what it had become before he went on the bench.

He has observed that the judicial work load blocks out the quiet

time needed for the rethinking of basic premises. "The Justice,"

he states, "must usually live on such intellectual capital as he

already possesses, rather than accumulating more."—'

_4/ Bork, Book Review, The Enigma of Felix Frankfunter, 65 Public
Interest 108, 112 (1981).

-9-
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Given his firmly stated principles, therefore, what are

we to make of Judge Bork's assurances that he will not vote to

overrule some or all of the decisions he has castigated? All

lawyers know that there are many techniques short of overruling

by which precedents in our system are stripped of their force. A

prior decision may be distinguished to death or "confined to its

facts," as Judge Bork, correctly or not, indicates has happened

to Shelley v. Kraemer, 334 U.S. 1 (1948). A prior decision

confined in this fashion becomes a kind of zombie in the law.

Its value is a thing of the past.

Looking to the future, then, the critical question

remains as to what Judge Bork's legal principles and philosophy

portend for his performance as a Justice. For this purpose, the

prior revelations of his thoughts and his dispositions remain

matters of capital significance. Both the intellectual and the

emotional qualities of a human being are major clues to expected

performance as a judge or justice. We have considered in this

light what is known and reasonably predictable about Judge

Bork. The results of this appraisal are disquieting.

The mind set against liberty,
antonomy, and equality

Observing Judge Bork and his spectacular performance

before this Committee, one sees a man of wit, learning, and

personal force. One is led to reconsider, and to reconsider

-10-
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still again, what his many recorded expressions foretell about

how he would perform as a Justice. In the end one returns to the

regretful but firm conviction that the Judge is wanting in

qualities essential for the appreciation and enforcement of

fundamental human rights. Both the substance and the style of

his writings reveal a mind set indifferent or cool, to the point

of being cold, toward the claims of disfavored minorities,

unpopular groups and individuals, the weak and the unorthodox.

We are driven to concur in the views of others who perceive the

Judge as lacking in the compassion, the warmth, and the generosity

required for sound assessment of human rights claims. Through

occasional shifts of stated philosophic doctrines, these important

failings appear as constants.

It is chilling to read an analysis that trivializes as

equal "gratifications" the pollution of the environment to

produce electricity and the decision whether to use

contraceptives in the marital bedroom. The demand for "neutral

principles" embracing both or neither leaves humanity out of the

equation.—'

Demanding a satisfactory theory from the proponents of

human rights, and neither finding one nor able to fashion one

himself. Judge Bork has condemned the Supreme Court not only for

5/ See Neutral Principles, 47 Ind. L.J. at 9-10.

-11-
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its privacy decisions but for such things as its ruling

(unanimously) against Oklahoma in a "sensitive and important area

of human rights". Skinner v. Oklahoma, 316 U.S. 535, 536 (1942),

when it denied the State's power to sterilize a robber but not an

embezzler; for denying state power to impose minimum residency

requirements as barriers to the subsistence needs of people

seeking welfare, Shapiro v. Thompson, 394 U.S. 618 (1969); for

barring arbitrary discrimination against the children of unwed

parents. Levy v. Louisiana, 391 U.S. 68 (1968); and for outlawing

the poll tax, employed, as everyone knew, for purposes more

sinister than raising revenue, Harper v. Virginia State Board of

Elections, 383 U.S. 663 (196$).^ Another unanimous decision,

joined in by former Professors Douglas and Frankfurter, Shelley

v. Kraemer, 334 U.S. 1 (1948), a milestone in the struggle to

free the former slaves from purposeful subordination, is included

in his lict of indefensible departures from valid theory.

The Court has struggled over the years to formulate and

adapt the shared «en»o that there must be an enclave where the

human spirit and diverse ways of individual life are free from

the heavy hand of the majority's demand for conformity. But

Judge Bork, with a ramarkable exception noted below, has set his

face against any such effort. Whether it be called "privacy" or

"liberty" or "substantive due process," the kind of antonomy the

6/ See n.2 supra.
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Court has continued to evolve is unacceptable to him. And so he

reaches back 60 years and more to cast a pall even over such

venerable beacons as Pierce v. Society of Sisters, 268 U.S. 510

(1925), striking down a state law forbidding attendance at non-

public schools, and Meyer v. Nebraska, 262 U.S. 390 (1923),

invalidating a state prohibition against teaching in any language

other than English.—'

The Bill of Rights is of course a set of barriers

protecting minorities and individuals against excessive and

needless dragooning by the majority. But claims for such

protection confront a steep and usually hopeless burden of

persuasion in the judicial universe of Judge Bork. Unless the

burden is borne by an unassailably valid "theory" or "justifica-

tion, " the claim of right must be denied. Under the principles

espoused by Judge Bork, when this heavy burden is not sustained,

the morality of the majority must prevail. For "[o]ne of the

freedoms, the major freedom, of our kind of society is the

freedom to choose to have a public morality."—/

2J Judge Bork, after years of scholarship, finds himself "in
political agreement" with some cases in this line, but knows
of no "Justification" for the decisions. Neutral Principles,
supra, 47 Ind. L. J. at 11.

8/ Bork, American Enterprise Institute lecture, "Tradition and
Morality in Constitutional Law," p. 9 (1984).

-13-
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With the resulting antipathy of Judge Bork to the still

developing conception of a right of privacy, contrast the affir-

mation by Justice Brandeis of "the right to be let alone -- the

most comprehensive of rights and the right most valued by civi-

lized men." Olmstead v. United States, 277 U.S. 438, 478 (1928)

(a classic and germinal dissent).

Against Judge Bork's normal disposition to resist such

ideas, his writings contain at least one striking exception. In

a piece this Committee has visited before now, in 1963, Mr. Bork,

as he then was, spoke out strongly against "legislation by which

the morals of the majority are self-righteously imposed upon a

minority."—/ But what was the occasion? It was, as you know, a

statement of robust opposition to the legislation, thereafter

enacted, against racial discrimination in public accommodations.

Mr. Bork found in that enactment an offensive "departure from

freedom of the individual to choose with whom he will deal."1QJ

He declared it a "principle of unsurpassed ugliness" to employ

"state coerc[ion]" for the imposition upon a supposed white

minority of what he perceived as merely "moral or aesthetic"

standards hospitable to blacks.—/

9/ Bork, "Civil Rights - A Challenge," The New Republic, August
31, 1963, p. 21.

10/ Id. at 22.

11/ Id.
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Judge Bork has receded from that view of the public

accommodations law. But the episode remains significant in

weighing his moral and philosophic positions. And in considering

his understanding of the world upon which the Supreme Court, like

the Congress, exercises its powers. The relevant image for him

was "tell[ing] a barber or a rooming house owner that he must

deal with all who come to him regardless of race or religion."—/

The awfulness of that prospect could include, he supposed,

compelling "the choice of partners or associates" in a variety of

businesses and professions .-̂ i' In Mr. Bork's world, no account

was taken of the black motorist driving with his family through a

Southern night looking vainly for a motel that would give them

shelter. While the philosophic view about imposing majority

morality has changed, the bottom line then, as more recently, was

a stance adverse to the disesteemed minority.

What comes through steadily is a sense that Judge Bork's

underlying set and tendencies are against the interests of

minorities and outsiders. Even where the majority seeks to serve

those interests, that does not win his favor. From such portents

as we have, this is a central feature of his thinking that seems

likely to affect his positions on the First Amendment's religion

clauses, to which we turn.

13/ Id. What Mr. Bork saw as a terrible possibility is now, to
some degree at least, the law of the land. See Hishon v.
King & Spalding, 467 U.S. 69 (1984).

-15-
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Church and State

Judge Bork has not written important opinions or engaged

in extensive scholarship in the past touching the subject of

church and state, a matter of special interest to the American

Jewish Congress. He has spoken on this topic recently, however,

and his thoughts are again harbingers of destruction from our

point of view. Here, as in other areas, he is critical of the

Supreme Court's work of the last 40 years, especially with

respect to the establishment clause. The indications are that he

would seek to decrease access to the federal courts in this as in

other quarters; to blur or erase the salutary lines of separation

between church and state; and to welcome religion into the public

schools and into public life — contrary to the care the Court

has taken to avoid such dangerous mingling of the sectarian and

the governmental.

At the threshold, Judge Bork has seen fit to criticize

what he calls the "unexplained result" in Flast v. Cohen, 392

U.S. 83 (1968), which held that a federal taxpayer has standing

to question federal expenditures for religious schools in

asserted violation of the religion clauses. Looking to the

historic words on this subject of James Madison, commonly invoked

by Judge Bork for the constitutional wisdom he unquestionably

gave us, we recall his expression of the underlying principle —

that a citizen should not be forced "to contribute three pence

-16-
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only of his property for the support of any other [religious]

establishment."—/ As against the alternative suggested by Judge

Bork, which would seemingly give no one standing to protest the

building of temples and mosques with government money, Madison's

words seem to us the beginning of an ample "explanation" for the

rule of standing in Flast.

Looking at the church-state jurisprudence that has

served America so well. Judge Bork joins those who seek its

revision by rejecting, not necessarily after extensive study, the

basic approach to this subject taken by the Supreme Court.-=5/

This approach, as the Committee knows, has included prominently a

three-pronged analysis for determining whether the establishment

clause has been violated. As stated for the Court by Chief

Justice Burger in 1971, the three tests are these:

First, the statute must have a secular
legislative purpose; second, its principal or
primary effect must be one that neither
advances nor inhibits religion . . .; finally,
the statute must not foster "an excessive
government entanglement with religion."—'

14/ "Memorial and Remonstrance Against Religious Assessments,"
2 Writings of James Madison 183, 186 (Hunt ed. 1901), quoted
in Flast v. Cohen, 392 U.S. 83, 103 (1968).

15/ Bork, Unpublished Speech, "Religion and the Law," U. Chicago,
Nov. 13, 1984, pp. 4-5. Essentially the same speech was
given a year later at the Brookings Institute.

16/ Lemon v. Kurtzman, 403 U.S. 602, 612-13 (citations omitted).
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With a single exception over the years, that analysis has been

followed, down to the decision a couple of months ago barring the

attempt to compel teaching of the majority religion in public

schools under the rubric of "creation science."—/

Judge Bork has said the Lemon test is "not useful."—/

While he has proposed no other, he has made evident that the

changes he would seek are, again, in the direction of dismantling

the Bill of Rights protections as they now stand.

The Judge is correct when he says he is not alone in

criticizing the Court's three-point formulation. There are

difficulties and elements of untidiness in this particular way of

treating some of the exquisitely close and difficult questions

the Court has faced in this sector of the law. But the points of

prime consequence for us are these: First, whatever its imper-

fections, the test has served the law and the Nation well by

keeping clear for the most part the lines that prevent intrusions

of government and religion upon each other. Second, Judge Bork

does not merely seek a more academically satisfying doctrine --

he would weaken the Court's buttresses for the Bill of Rights

once again by changing the test for the express purpose of

lowering the safeguards.

17/ Edwards v. Aguillard, 107 S. Ct., 2573, 2577 (1987).

18/ Bork, Unpublished Speech, "Religion and the Law," U. Chicago,
Nov. 13, 1984, pp. 4-5.
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His view in a few words is that there is need for

"relaxation" of what he describes as "current rigidly secularist

doctrine."—^ The relaxation would lead, he says, to such

"sensible" things as "reintroduction of some religion into public

schools and some greater religious symbolism in our public

life.-20/

There is undoubtedly a constituency for such thoughts in

America today. It includes those, recently rebuffed again by the

Supreme Court,—/ who seek to banish the theory of evolution from

the public schools or to "balance" it by teaching doctrines of

revealed religion. It includes more broadly those who would have

the religious morality of the majority backed by the endorsement

and the force of the state.

We believe that in stemming this tide the Supreme

Court's church-state jurisprudence to date has on the whole

served admirably the comfortable diversity and open pluralism of

this wonderfully free country. Judge Bork's elevation would give

greater voice to a growing minority of uncertain dimension that

would seek to change that. While the particular subject of

church and state is in itself admittedly not free from debate, we

19/ Id. at 15.

2£/ ^d.

21/ See Edwards v. Aquillard, 107 S. Ct. 2573 (1987)
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perceive in his dispositions in this respect the same hostility

to basic rights that characterize his total outlook. It enhances

for us the crucial grounds for believing that his confirmation

would disserve the public interest.

"Original Intent"

As mentioned earlier, Judge Bork has described himself

as an "originalist," regarding the "original intent" of the

Framers as a — perhaps the — cardinal principle of consti-

tutional adjudication. It is important to have in mind that

these words are in our time heavily charged labels importing

commonly a distinct, and distinctly reactionary, approach to the

Bill of Rights. Attorney General Meese leads the school that

denounces the Supreme Court and the current state of constitu-

tional law for departing from "original intent." He attributes

to this asserted departure a long roster of grave "errors" —

including decisions on prayer in public schools, the right of

privacy, and indeed the whole idea of incorporating most of the

Bill of Rights into the freedom and protections extended to the

individual by the Fourteenth Amendment. It is of high signifi-

cance in this setting that Judge Bork should proclaim himself an

"originalist."

It is of equal significance that most of us who care

about human rights see the "original intent" slogan as a

shorthand means of saying much of the constitutional structure we
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value should be cut down or torn down. Purely as an intellectual

matter, the concept is not a valuable or important one. No judge

or justice really needs to be reminded that the Constitution is a

text, made up of words, that the words had meanings of conse-

quence for those who wrote them, and that those meanings remain

important data for constitutional judgments today. But no law

school graduate should need the additional reminder that the

meanings of the words 200 years ago are far from the only data

for decision.

Those who would undo the expanded constitutional safe-

guards evolved in this century would simply take the words of the

Founders and an eighteenth-century dictionary as the sufficient

guides to decision. Would those who wrote the Bill of Rights

have forbidden the recitation of prayers written by public

officials in the public schools --if they had had or thought

about public schools? If not, then the decision in Enqel v.

Vltale, 370 U.S. 421 (1962), is wrong, as Judge Bork appears now

to think it is. Did the drafters of the Fourteenth Amendment

think in terma of the privacies now protected by the decisional

law? If not, the protections are illicit. Would the Framers

have given the protection for the use of a dirty word extended by

Justice Harlan's luminous opinion in Cohen v. California, 403

U.S. 15 (1971)? If not, then Justice Harlan's opinion amounts to

illicit judicial law-making. The concept of "privacy" or "sub-

stantive due process" is not found in the 1787 annals or the
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debates concerning the Fourteenth Amendment; its development

during this century must therefore be deemed indefensible because

contrary to original intent.

The proponents of original intent purport to rely on

history. But their doctrine is bad history and worse

constitutional law. The lessons of history are not learned by

looking at a 200-year-old text, reading some fragments of debate

in 1787, and "applying" that verbal analysis to our time as if it

were a title deed describing the boundaries of a lot. John

Marshall taught in the earliest days that "it is a constitution

[the Court is] expounding."—/ He meant, as we all know, that

the great text must be understood and adapted to serve a living

nation, and that its provisions must not be read with narrow

literal-mindedness. Whatever "an establishment of religion" or

"due process" or "equal protection" meant when the words were

first inscribed, this sort of phrase, in Holmes's words, "is not

a crystal, transparent and unchanged; it is the skin of a living

thought and may vary greatly in color and content according to

the circumstances and the time in which it is used."^_' The

words of the Constitution are thus informed by the experiences of

the intervening decades and centuries. History, and a sound

22/ McCulloch v. Maryland, 4 Wheat. 316, 407, 4 L. Ed. 579, 602
(1819) (emphasis added).

23/ Towne v. Eisner, 245 U.S. 418, 425 (1918).
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understanding of original intent, must include, among volumes of

events, that the slaves were partially freed in 1864 in a process

that continues; that women are approaching full equality as the

Senate sits today; that Hitler and the Holocaust have left their

deep scars on our memories; that the races and languages and

religions, or non-religions, of Americans are much different from

what they once were.

Taken with the consistent pattern of his recorded views.

Judge Bork's enrollment of himself as an "originalist" bodes ill

for his treatment of the Bill of Rights. Its practical meaning,

especially in light of his other specific utterances, is that he

may be expected to serve the Administration's agenda for

shrinking the rights the Supreme Court has sustained.

Theory and practice

A word, finally, on Judge Bork's constant insistence

that rights may be recognized -- that a Supreme Court decision

can be "legitimate" — only if the Court is able to state a

"valid theory," tightly logical and predictably "neutral" across

the board, to sustain the result.—/ The ideal is one to strive

for. But it has some limits and qualifications that are relevant

in appraising a candidate for the Supreme Court.

24/ See Neutral Principles, supra, 47 Ind. L. J. at 3, 6, 8, 18-20.

-23-
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First of all, in the nature of our common law process,

the ideal is rarely if every fully realized. The theories are

always being modified, fine-tuned, revised, and reshaped; the

Supreme Court, though unique in many respects, must also proceed

case by case, as Justice Powell and others have noted. The

demand for an airtight theory as a precondition to judgment is in

this important sense unrealistic. When former Professors

Frankfurter and Douglas joined in Shelley v. Kraemer, 334 U.S. 1

(1948), they were undoubtedly no less aware than Professor Bork

and others that the principles there stated would need restate-

ment and modification over time. But they saw and adjudged that

judicial enforcement of restrictive covenants, walling off whole

areas of living space against black people, could no longer sub-

sist with what the equal protection clause had come to mean by

that time. Their trained judicial understanding of sound

constitutional law took precedence over the urge to have a

logically unassailable essay for the opinion.

Professors other than Bork also saw the logical problem,

but also saw the paramount constitutional values. One such

scholar, the distinguished Professor Louis Henkin, responded by

the constructive effort to show how the opinion, or the next

opinion, could be better reasoned to reach the obviously sound

result J^J For Judge Bork, an imperfect theory killed the claim

of right.

25/ Henkin, Shelley v. Kraemer; Notes for a Revised Opinion, 110
U. Pa. L. Rev. 473 (1962).

-24-



4127

A second point about theory is that the great bulk of

the Supreme Court's business, perhaps the most fundamental aspect

of its business, is done without any published or fully

articulated statements of theory of any kind. As against the 150

or so opinions written in each recent year, each Justice votes

4,000 or more times a year, mainly on petitions for certiorari

and statements as to jurisdiction of appeals. These votes

selecting what the Court will hear on the merits are critical

steps in outlining the directions of the Court's attention and as

a consequence the course of its decisions. One must know

realistically that the votes are taken without theoretical

elaboration, and undoubtedly on theories, often unstated, that

vary from one Justice to another.

In this uncounted accumulation of cases the general

outlook and philosophy of each Justice may be even more

significant than it is in the cases decided by formal opinion.

One hopes that the Justices proceed on more than hunch and

inchoate feel. One knows, however, that their overall place on

the judicial spectrum — call it "liberal" or "conservative" or

whatever — adds up to a kind of predisposition that is vital for

the vast volume of business.

This touches a central theme germane to the closely

contested nomination now under consideration. There is a broad

middle range of talented legal professionals — practicing

-25-
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lawyers, judges, academics — from which most Justices of the

Supreme Court have been chosen, at least in recent decades.

Especially in this century, the Senate has tended to approve the

President's nominees, whether or not the White House and the

Senate were controlled by the same party. Confrontations have

arisen when the President has named someone perceived — at least

by some — to be starkly and predictably outside the main-

stream. In selecting Judge Bork, President Reagan has made such

a choice, with the evident purpose of dismantling or diminishing

keystone portions of constitutional law applying the Bill of

Rights.

Believing this choice to be antithetical to values that

give the United States its highest claim to leadership of the

free world, the American Jewish Congress urges respectfully that

the Senate withhold its advice and consent.

-26-
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TESTIMONY OF THE AMERICAN MEDICAL STUDENT ASSOCIATION

SUBMITTED TO THE

SENATE JUDICIARY COMMITTEE

HEARINGS ON THE CONFIRMATION OF ROBERT BORK

TO THE SUPREME COURT

Mr. Chairman and members of the Committee:

Medical organizations do not often take a stand on nominees
to the Supreme Court. The American Medical Student
Association, however, is compelled to take a stand on
President Reagan's nomination of Robert Bork to the Supreme
Court because of the impact Judge Bork's rulings from the
High Bench would have on the practice of medicine well into
the future.

Specifically, Judge Bork's rulings from the High Bench would
affect occupational medicine, Medicare and Medicaid, the
doctrine of informed consent, and reproductive health care,
including the availability of birth control and abortion.
In his writings, speeches and judicial opinions, Robert
Bork has demonstrated consistent hostility to the rights of
the individual and the right to privacy. We are concerned
about what effect his decisions will have on our practice of
medicine, and what his decisions will mean to the well-being
of our patients.

We have researched this issue carefully and followed these
hearings with care. There are many reasons to oppose this
nomination, access to the courts for the people of this
country and the Congress not among the least of these, but
we will focus on medically relevant arguments in this
presentation.

There are several reasons that physicians should oppose the
nomination of Robert Bork. First, Judge Bork's position on
privacy undermines the physician-patient relationship in a
fundamental way. Privacy, autonomy, and self-determination
underlie the doctrine of informed consent. Bork's rejection
of the right to privacy would permit the state to interfere
with medical decision making and to interpose itself between
the doctor and patient.
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In Griswold v. Conn. (1965), the Supreme Court, citing the
right to privacy, struck down a Connecticut statute making
it a crime for anyone (including married couples) to use
contraceptives. In 1971 and again in 1984, Bork disagreed
with this ruling. He held that there was no "supportable
method of constitutional reasoning" to back up the decision.
In his testimony, Senator Biden asked Justice Bork very
specifically if he felt the Constitution guaranteed a
"marital right to privacy". The Justice replied "I don't
know". He implied that he had not studied the Constitution
in that light. This statement is unacceptable and
unbelievable from a man who has so vocally criticized the
Griswold v. Conn, case.

A more recent Supreme Court decision, Roe v. Wade (197 3)
struck down state laws which made abortion illegal. The
Court ruled that a woman's decision to have an abortion is
protected by a constitutional right to privacy. Bork called
this "an unconstitutional decision, a serious and wholly
unjustifiable judicial usurpation of the state legislative
authority".

In his testimony, Robert Bork claimed that he would not
necessarily seek to overrule these, or any other Supreme
Court precedents. That is fine, now we have the right to
buy contraceptives and may continue to have the right to
seek abortions in the first trimester of pregancy. What
will happen when the next case comes up? What will happen
if schools are sued for using condoms in AIDS prevention
education? What will happen if my patient sues for the
right to die or the right to refuse treatment? These areas
are not yet settled in the courts, but will be. It is not
dealt with in the Constitution. How would Robert Bork rule
from the High Bench? Will he set aside his judicial
restraint philosophy as he claims he will in examining past
precedents? Or, consistent with his philosophy, will he
rule that this is an area for state's jurisdiction, leading
to the situation where health care availability and patient
rights are dependent upon the state in which one lives.
This lack of uniformity and perhaps discriminatory
application of health care services is unacceptable.

Second, Bork's record clearly shows his opposition to the
individual's rights. The 14th Amendment guarantees equal
protection under the law for all citizens. On numerous
occasions Bork has criticized the Supreme Court's "liberal"
interpretation of this statement. His criticisms of Supreme
Court cases as well as his own decisions on the district
court indicate that he does not think homosexuals, habitual

3-375 0 -
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criminals, people who don't speak English, illegitimate
children, the illiterate, and women should be guaranteed
equal protection. Robert Bork claimes that women have
nothing to fear from him, but our concerns are not allayed
by this statement and his claims that he will not overturn
precedent.

With this obvious bias against the individual's rights and
the right to privacy, physicians must question how Bork will
rule on issues where the government threatens to intervene
in doctor-patient's right to decide appropriate treatment
(as in "Baby Doe"), and when AIDS patients have been denied
access to care.

Third, Robert Bork has stated a readiness to overturn
Supreme Court rulings with which he disagrees. If Roe v.
Wade is overturned, the doctor will be put once again in the
position of having to decide if a woman is legally entitled
to an abortion relative to the medical indications. As
physicians we are not trained in legal reasoning and yet
increasingly, we may be asked to think in those terms—not
what is best for the patient, but what will keep us from
getting sued.

Fourth, analysis of Judge Bork's circuit court decisions has
shown that his performance is not explained by the
consistent application of judicial restraint or any other
judicial philosophy. Instead, in split cases, Judge Bork's
vote was predictable with almost complete accuracy simply by
identifying the parties in the case. Where the government
was involved, Bork voted against consumers, environmental
groups and workers almost 100 percent of the time. When
business was a party, he voted against the government and
the individual in every split case.

For-profit medicine continues to grow. With Judge Bork's
bias toward business, we quesion how he will rule when
patients sue for the right to the most appropriate, not the
least expensive care. One must ask how some of the medical
organizations would fare in their attempts to assess the
clinical value of a specific medical technology if sued by
industry for publishing data indicating inappropriate use of
that technology.

In his testimony before this body, Robert Bork tried to
present himself as a moderate. He tried to convince us that
he would not try to overrule the Supreme Court precedents
that he has criticized so soundly. He has not convinced us.
Now more that ever he seems a man unpredictable and
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unwilling to take the necessary roll in interpreting the
Constitution that we as Americans and physicians have come
to expect and need of our Supreme Court judges.

As you decide how to vote on this nomination, I urge you to
keep the privacy of your relationship with your own
physician in mind. Imagine what it would be like if that
right to privacy were not available, or worse yet were
available to only a privileged few.

Thank you.



4134

Testimony of

JOSEPH L. RAUH, Jr.

On Behalf Of

AMERICANS FOR DEMOCRATIC ACTIOH

On The

Nominiation of Robert Bork

SENATE JUDICIARY COMMITTEE

October, 1987

AMERICANS FOR DEMOCRATIC ACTION
Rep. Ted Weiss, President
Marc A. Pearl, National Director
815 - 15th Street, N.W.
Washington, DC 20005
(202) 638-6447



4135

Mr. Chairman, members of the Committee, I am Joseph L. Rauh,

Jr., a founder, former national chairman, and presently a

national vice president of Americans for Democratic Action. I have

appeared before this Committee many times on behalf of the ADA and

also on behalf of the Leadership Conference on Civil Rights, of

which I am counsel. No earlier appearance has dealt with subjects

more important to the welfare of the nation than the issue before

the Committee today.

The ADA Board on August 1, 1987 voted unanimously to oppose

the confirmation of Robert Bork as Associate Justice of the

Supreme Court. We believe the record of Judge Bork — his

opinions, writings, lectures, and public statements — makes clear

that he will try and, in view of the present delicate balance of

the Court, may largely succeed in turning back the clock on the

constitutional rights for which ADA has so valiantly struggled

during its forty years of existence.

Further by way of introduction to my testimony, let me relate

a little personal history that may help explain the depth of my

feeling on the question of the Bork nomination.

I was a student of Professor Felix Frankfurter at the Harvard

Law School in the early thirties, his first law clerk when he

joined the Supreme Court in 1939, and his friend and surrogate son

until the day he died. He applied judicial restraint

even-handedly across the full range of issues before him and

it is a blasphemy on Felix Frankfurter to azgue, as tne White

House does in its briefing book for Senators and elsewhere, that

Robert Bork is cut from the same mold. Bork's "judicial

restraint" is a myth, a misleading cover for upholding

governmental actions with which he agrees and upsetting those with

which he disagrees. The 200th Anniversary of the Constitution

this month is hardly the time for the confirmation of such a Supreme

Court Justice with all that would mean in the loss of

constitutional rights for our citizens.

There are three separate and independent grounds for rejecting

the Bork nomination:

I. He will make every effort toward, and may largely succeed
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in, turning back the clock on widely-accepted constitutional

rights .

II. He talks the language of "judicial restraint" while

deceptively practicing blatant activism in support of a far-

right ideology. He is the judicial restraint emperor with no

clothes on.

III. His discharge of Watergate Special Prosecutor Archibald

Cox was unfair and illegal and his version of the event misstates

the facts.

Each of these three grounds, as we shall see, are more than

sufficient to disqualify Robert Bork for a place on the highest

court of the land. Taken together they make a stronger case for

his rejection than was made against almost all of the nominees

turned down by the Senate in the past 200 years. And I say this

having helped build the case against Judges Haynsworth and Carwell

who were both turned down by the Senate. Future generations may

wonder in disbelief how a man with Bork's record was ever nominated

for the Supreme Court.

I mentioned the Haynsworth and Carswell rejections. During

Haynsworth's confirmation hearings, the civil rights groups op-

posing him were threatened with "somebody worse" ]ust as we are

being threatened today. But such threats fall on deaf ears.

When President Nixon carried out the somebody-worse threat with

the Carswell nomination, he was rejected, too. History is on our

side .

I

CONFIRMATION SHOULD BE DENIED BECAUSE THE NOMINEE DENOUNCES

WIDELY ACCEPTED CONSTITUTIONAL RIGHTS.

The propriety of the Senate considering the votes a Supreme

Court nominee will likely cast on important constitutional

questions and the decisions he may write on those questions would

no longer appear to be in contention. Indeed, Minority Leader Dole

gave the show away on this point when he told a meeting of

prosecutors they should support Bork because he would help them

get rid of the exclusionary rule. Actually, the President took

the same tack with a promise to district attorneys and police

officials that Bork would not "coddle criminals." Certainly if
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the Administration can try and sell Bork to the Senate on what

he's going to do on particular crime issues, his opponents may,

with equal propriety, ask the Senate to reject him because of what

he's going to do on civil rights, privacy, speech, church and

state and so forth. Inciaentally, neither EorK nor tne White house

gave the slightest indication that Bork would be equally toucr, on

the current wave of corporate crime.

Both Republican and Democratic Committee members demonstrated

by their questioning that they deemed Bork's past positions and judi-

cial philosophy of prime importance. Bork's views on constitutional

issues became even more important because he has made it clear that

he will feel free to overrule decisions he doesn't agree with.

Consider just a few of his public statements:

"Since the legislature can do nothing about the

interpretation of the Constitution given by a court, the court

ought to be always open to rethink constitutional problems."

"Constitutional doctrines should continually be checked not

just against words in prior opinions but against basic

constitutional philosophy."

"Certainly at the least, I would think an origmalist judge

would have no problem whatever in overruling a non-or igmal ist

precedent, because that precedent by the very basis of his

judicial philosophy, has no legitimacy."

"I don't think that in the field of constitutional law,

precedent is all that important."

Prophetically, at his own confirmation hearing back in 1982,

Bork stated that "the only cure for a court that oversteps its

bounds that I know of is the appointment power." The obvious

corollary, of course, is that the only cure for an appointment that,

contrary to the Senate's views, would reverse decades of constitutional

progress is for the Senate to reject the nominee under its "advise

and consent" power.

Bork'6 views or tne great const-tut.one! . " ^ cf tne day

are not in doubt. Both his opponents and supporters Basically

a g r ee on what he will do on the Court. His right-wing think tank
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worshipers happily contend that "We have the opportunity now to

roll back 30 years of social and political activism by the Supreme

Court." Mr. Right-wing himself, Richard Viguerie, boasts that we

"have waited over thirty years for this." Human Events, Jerry

Falwell, even the White House political director, chimed in on the

refrain.- Bork's opponents ask only that the Senate take Bork's

supporters at their word and decide if they want the existing

balance on the Court uprooted and decisions of the last four

decades overturned.

Bork's record on the great constitutional issues of the day

reads like a bugle call for retreat from the rights of individuals

to the unfettered power of government. He has called the Bill of

Rights "a hastily drafted document on which little thought was

expended" and has shown over and over again his disdain for the

rights guaranteed therein. Look at the record:

1942. In Skinner v. Oklahoma, 316 U.S. 535, the Court

invalidated a statute providing for the involuntary sterilization

of criminals. Bork found this "improper and intellectually

empty..."

194B . Shelley v. Kraemer, 334 V.S. 1, an unanimous decision

written by a conservative Southern Chief Justice barring courts

from enforcing racial restrictive covenants in real estate

deeds, was "insupportable" to Bork.

19 6 2. In Baker_Vj £_£££ • 369 U.S. 86, and Rev £ o\a_ £_v_. Sims ,

377 U.S. 533 (1964), the Court equalized citizen voting power by

its one-man, one vote formula. For Bork, this was "invented" by

the Court contrary to constitutional text and history; "Chief Justice

Warren's opinions in this series of cases," he declared, "are

remarkable for their inability to muster a single respectable supporting

argument."

1963 • Bork opposed the public accommodations provisions of

the then pending Civil Rights bill, preferring the "liberty" of

the white proprietor to operate a racist establishment to the rights of

the black citizen to live in dignity.

1964. Bork added the employment practices provisions of the

still pending Civil Rights bill to his list of "no-nos", stating

that "it is extraordinary that government should regulate the
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associations of private persons."

1965. In Griswold v. Connecticut, 381 D.S. 479, the Court

banned the state's efforts to prevent married couples from using

contraceptives. Bork found this "unprincipled" and without any

"supportable method of constitutional reasoning underlying it."

1966. Katzenbach v. Morgan, 348 U.S. 641, upheld the Voting

Rights Act's partial ban on literacy tests. In testimony before a

Senate Subcommittee in 1981, Bork called this decision and a later

ban on literacy tests, "very bad, indeed pernicious,

constitutional law."

1966. Harper v. Virginia Board of Elections, 383 D.S. 663,

held the state's poll tax unconstitutional. At Bork's Solicitor

General confirmation hearings, ne said "it. was a very small poll

tax," "was not discriminatory," and was "wrongly decided."

1J>6.2_L Reitman v. Mulkey, 387 U.S. 369, upheld California's

open housing laws against a hostile referendum. Bork criticized

the opinion, saying that it could not be "fairly drawn from the

14th Amendment."

1JT7.2.1 Before the Senate Education Subcommittee, Bork

supported legislation withdrawing jurisdiction from the Supreme

Court to order vital school desegregation remedies, while

practically the entire academic community attacked this position.

l_S,Xl.i Roe v. Wade , 410 U.S. 113, upheld the constitutional

right of a woman to choose the option of abortion. In his 1981

testimony on the Euman Life Bill, Bork called this decision

"unconstitutional," "a serious and wholly unjustifiable judicial

usurpation of state legislative authority."

i_2_2.—^. A s Solicitor General, Bork sought to file a brief

against the remedies m the Boston School case, but was overruled

by Edward Levi, the conservative Attorney General m the Ford

Administration.

1976 . Hills v. Gautreaux, 425 U.S. 284, upheld fair housing

remedies for poor blacks over the opposition of Solicitor General

Bork.

1978. University of California Regents v. Bakke, 4 3 8 U.S.

265, gave support, albeit limited, to the principles of affirmative
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action. Bork, with heavy sarcasm, wrote that "as constitutional

argument, it [the decision] leaves you .hungry an hour later" and

"must be seen as an uneasy compromise resting upon no

constitutional footing of its own."

IJJjÛ  As Judge-, Bork wrote tne decision in

£££H£21̂ H.£S_Ẑ ._±.££i ' 74-L F- 2d- 1 3 8 8- 1392, validating the Navy's

dismissal of servicemen for homosexual oehavior. For him tne

right of privacy was "no more than a perception..."

1986. Again as Judge, Bork voted for the ban on protests

near a foreign embassy (Finz£I_Zi_l5IIZ' 7 9 8 F- 2d 1450) and the

State Department's right to bar the entry of controversial foreign

speakers. Ab ou £££j£_v_i_R S.—3.—H <
 7 8 5 F 2d 1043.

Robert Bork's generalizations on constitutional questions are

as anti-rights as his views on particular cases. For him the

First Amendment covers only "political" speech or moral and

scientific speech relating thereto (and this latter only after

widespread criticism of his original limitation to "political"

speech). For him the establishment clause bars only the creation

of a national church or preferential treatment of one religion

over another; this is not only contrary to clear "original intent,"

but would end the historic wall of separation between Church

and State. For him the 14th Amendment whose architects he says

"had not even thought the matter through" and which he further

denigrates with the appellation "equal gratification" clause, only

prohibits governmental discrimination "along racial lines" and

leaves all other forms of discrimination, including that against

women, out in the cold. All of this is compounded by his almost

absolute deference to the President in defiance of the doctrine of

separation of powers and Congressional intent. Robert Bork's

views of constitutional rights, whether on specific cases or

on general constitutional questions, render him unqualified for

a place on our highest court.

We cannot believe a majority of tr.is Docy wants to see tne

rollback of rights for which Bork has so fervently pleaded. Rather we

believe the majority shares the feeling of Joseph Welch, that

bold spirit of the McCarthy era, tnat "in this lovely land of ours
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there is no problem we cannot solve, no menace we cannot meet, nor

is it in any sense necessary that we either surrender or impair

any of our ancient, beautiful freedoms."

In his testimony at these confirmation hearings, Bork

recanted, modified and/or reversed many of the positions he has

taken over the years. Nor was this his first "confirmation

conversion" as Senator Leahy aptly phrased it. At his 1973

hearing on the Solicitor Generalship he did an about face away

from his opposition to a public accomodations law. But the shift

this time was on a much broader front.

It is not necessary for the Senate to decide which is the

real Bork. Certainly his earlier statements ["intellectually

empty", "insupportable", "unprincipled", "unconstitutional",

"unjustifiable judicial usurpation", "no constitutional footing",

ect.] were made with far more vehemence and clarity than what he

is saying now. Such earlier views are not easily discarded and

Bork has himself only recently denied that his views had changed.

Is the old Bork or the new Bork the real Bork? No one knows

for sure. But there is one thing of which we can be sure: The

Senate must not take a chance that the old Bork is the real Bork

and thus jeopardize decades of constitutional progress. There aie

plenty of qualified lawyers and judges available and there should

be no gambling where the great rights in the Constitution are

concerned.

Robert BorK would not have oeen nominated on tne oasis ci t.ne

views he expressed at these coanttee nearmas. He would not neve

been confirmed on the oasis of tne earlier views he expressed oner

the years. One who seeks nomination on one basis and confirmation

on another deserves neither.

II

CONFIRMATION SHOULD BE DENIED BECADEE THE NOMINEE DECEPTIVELY

TALKS THE LANGUAGE OF 'JUDICIAL RESTRAINT" AND BLATANTLY

PRACTICES •JUDICIAL ACTIVISM."

Much has been written concerning the relative values of

"judicial restraint" and "judicial activism." Great judges such

as Felix Frankfurter have practiced the one and great judges such
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as William 0. Douglas have practiced the other. For myself, as for

Chief Judge Sol Kachtler of New York, "There is a place for

judicial restraint. But the protection of ...individual...

freedoms is a uniquely judicial obligation and responsibility."

This is no place to seek to settle the argument between

restraint and activism. The one unpardonable sin for a judge,

I submit, is to seek to clothe judicial activism in the language

of restraint and that is exactly what Bork has done. Such

conduct can only unsettle the law for the past and render it

unpredictable for the future. It can only produce a judge with

neither principle nor fairness.

Several studies have demonstrated that Bork talks restraint

and practices activism, upholding governmental action where that

is the result he personally approves and upsetting governmental

•etion where he disapproves. One of these studies, the Judicial

Record of Judge Robert H. Bork by Public Citizen Litigation Group

demonstrates this beyond peradventure of doubt. It's summary,

based on carefully prepared tables, states that "when split cases

in which Judge Bork participated during his five years on the D.C.

Circuit are combined, on 48 out of 50 occasions (or 96% of the

time) Judge Bork voted to deny access, voted against the claims of

individuals who had sued the government, or voted in favor of the

claims of business which sued the government." In 14 out of 14

cases he voted to deny standing in cases challenging executive

action, many of the cases brought by public interest organizations

and individuals, and even some brought by Senators. Confirmation

of Judge Bork would amount to a self-denying action for it would

increase the difficulty of this body to have the Supreme Court

"declare the law" as Chief Justice Marshall held it should almost

20 0 years ago.

The 26 out of 28 cases in which Bork held for the government

against individuals and public interest groups should be

contrasted with the 8 out of 8 cases in which he held for business

against the government. On any scale of mathematical probability,

not coincidence but right-wing bias must be the explanation for

such figures.
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All of this is further corroborated by Bork's radical views

on the anti-trust laws which, rejecting both restraint and

original intent, argue for "economic efficiency" as the sole basis

and intent for those laws. As Walter Adams, the anti-trust author

and Michigan State professor puts it, "To picture Judge Bork as a

conservative who believes in judicial restraint is madness." Bork

is a "radical of the right," "a committed and articulate

ideologue -- a true believer in the tenets of 19th century social

Darwinism." And Charles G. Brown, West Virginia Attorney General

and chairman of the antitrust committee of the National

Association of Attorneys General, echoes that point of view: Bork's

antitrust positions "are often inconsistent with the principles of

those who drafted our antitrust laws. His confirmation would

only serve to weaken the laws that were designed to safeguard

our free marketplace."

Bork is thus obviously not in the judicial-restraint mold of

Felix Frankfurter as the White House liKes to portray their

nominee. Rather Bork is in the mold of those four anti-Roosevelt

justices -- Van Devanter, Sutherland, McReynolds and Butler -

- who Frankfurter repeatedly denounced. These four, too,

protected business from regulatory legislation or administrative

action while permitting governmental action in violation of

constitutional rights. New Deal statute after statute went down

the drain at their hands while they thought nothing of the

application of a Georgia insurrection statute to jail a Communist

organizer. Their heritage is the 1937 Court-Packing attempt and a

weakening of respect for the Court. This is the mold of Robert

Bork, not Felix Frankfurter and it is a mold that will once again

weaken respect for the Court.

Ill

CONFIRMATION SHOULD BE DENIED BECAUSE TEE NOMINEE'S DISCHARGE

OF WATERGATE SPECIAL PROSECUTOR ARCHIBALD COX HAS UNFAIR AND

ILLEGAL AND HIS VERSION OF THE EVENT MISSTATES THE FACTS.

Archibald Cox was named Special Watergate Prosecutor by then

Attorney General Richardson in 1973 with a guarantee of complete

independence and removable only for extraordinary impropriety.
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This was embodied in a Justice Department regulation providing

that the special prosecutor "will not be removed except for

extraordinary impropriety." True to this regulation and the

Richardson-Justice Department understanding with Cox, Attorney

General Richardson and Deputy Attorney General Ruckleshaus

relinquished their posts rather than obey President Nixon's order

to discharge Cox who, far from committing any extraordinary

impropriety, was doing his job exceedingly well in seeking White

House tapes of relevant Oval Office conversations.

Robert Bork did what his two superiors would not; he fired Cox

and abolished the Special Prosecutor's office. He cited no

impropriety, extraordinary or otherwise. His action violated the

terms of Cox's appointment and the Justice Department's

regulation. Since both the terms of the appointment and the

regulation were institutional pledges as binding on Bork as upon

Richardson and Ruckelshaus, it is hard to conjure up any rational

basis for what Bork did and Federal Judge Gerhard Gesell ruled the

firing "illegal" in a matter of weeks. Supreme Court decisions

leave no doubt on this point.

Former Attorney General Richardson has indicated he supported

Bork's action in discharging Cox. If so, that was an incredible

breach of faith on Richardson's part. If Richardson made a pledge

that Cox "wouldn't be subject to instructions that might call him

off or impede his work," as Cox publicly stated the day of the

massacre, it was as much an illegal breach of faith for Richardson

to urge someone else to fire Cox for doing his 30b right as to do

the firing himself. Actually, Mr. Ruckelshaus has denied that either

he or Richardson urged Bork to fire Cox.

Bork told Bill Movers on public television earlier this year

that "the President has the right to discharge any member of the

Executive Branch he chooses to discharge." To contend that the

executive can order discharge in the face of the Justice

Department's understanding with Cox and its own regulation is

executive power run riot. One wonders which is worse: the unfair

and illegal firing or the claim of absolute executive power to

fire especially at this time when the constitutionality of the

special prosecutor law is under challenge.
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Probably neither the firing nor the claim of executive power

is as damaging to Bork's case here as his loss of credibility m

seeking to justify his actions as has been fully documented in a

National Public Radio report by careful reporter Nina Tottenberg.

Thus, Bork told the representative of the American Bar Association

Committee investigating Bork's 3 982 nomination to the federal appellat

bench, confirmed by William Coleman's memorandum at the time, that

after the Cox discharge he "immediately began searching for

another Special Prosecutor." On the contrary, he signed an order that

same Saturday night abolishing the special prosecutor's office and on

October 23, three days later, he abolished the office a second

time retroactively. On the Sunday between the two orders, he told

Cox's two deputies and Henry Petersen, the Assistant Attorney

General in charge of the Criminal Division, that the prosecutor's

staff would be transferred to Justice and directed cy Petersen. As

against these actions there is no slightest showing that Bork

ever spoke up for a new special prosecutor's office. When it

finally was done on November 1st, it was obviously the result of

the firestorm of public criticism and bipartisan Congressional

pressure that caused the action. Finally, at these hearings, Bork

admitted to Senator Metzenbaum that he had " no contemplation of a

new special prosecutor until the public demanded it."

In his testimony before the Senate Judiciary Committee in

1982, Bork spoke of this Sunday, October 21st meeting. He said

he told the two deputies and Petersen that "I would guarantee their

independence including their right to go to Court to get the

White House tapes or any other evidence they wanted." Not only do

the other three participants in the Sunday meeting remember no

such statement, but it is contradictory on its face to Bork's

statement that the President can discharge anybody he wants. The

President had ]ust ordered the firing of Cox because he had gone

to Court to get the tapes. How in heaven's name could Bork have

guaranteed those present the next morning that they could do what

he had fired Cox for doing. All participants in the Sunday

meeting and common sense challenge the veracity of Bork's

statement.
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CONCLUSION

For each of the three reasons set forth above, and for all of

the three reasons taken together, we urge this Committee to reject

the Bork nomination. The Bill of Rights has had many defenders

over the past 200 yearsand they are honored today on this two

hundredth anniversary of the constitution. This is your time of

duty to defend that great document and to keep the nation on the road

to freedom and equality.

###
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Edd Doerr

TO: Senate Judiciary Committee

STATEMENT OF: Edd Doerr, Executive Director

Americans for Religious Liberty

SUBJECT: Robert H. Bork Nomination to the Supreme Court

DATE: September 30, 1987

Mr. Chairman and Members of the Committee:

Thank you for allowing us this opportunity to present the
Committee with our views on the nomination of Robert H. Bork to the
United States Supreme Court.

Americans for Religious Liberty is a nationwide, nonpartisan,
nondenominational nonprofit educational organization dedicated to
defending religious liberty, freedom of conscience, and the constitution-
al principle of separation of church and state.

Having reviewed Judge Bork's extensive public speeches and
record, we believe that his confirmation would not be in the best
interests of our nation and would be inimical to the hard-won liberties
of Americans guaranteed by the Constitution and until now reasonably well
protected by the federal courts.

In this statement we will restrict ourselves to commenting only
upon Judge Bork's views as they bear on religious liberty, freedom of
conscience, and the constitutional guarantee of separation of church and
state, though we believe that there are abundant other grounds for
opposing his confirmation.

Judge Bork claims to believe that the Supreme Court should
adhere as closely as possible to the "original intent" of the framers of
the Constitution and Bill of Rights. Yet in a 1984 address at the
University of Chicago he stated that "the first amendment was not
intended to prohibit the nondisoriminatory advancement of religion." In
this vitally important area of constitutional interpretation Judge Bork
is clearly in disagreement with the First Amendment's framers, as has
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been demonstrated by Professor John M. Swomley, president of Americans for
Religious Liberty, in his 1987 book, Religious Liberty and the Secular State:
The Constitutional Context, (Prometheus Books). A copy of the book is
included with this statement, and additional copies can be made available to
the committee upon request to our Washington office (232-6200).

Professor Swomley shows from the proceedings of the First Congress
that that Congress specifically considered and then rejected proposed First
Amendment language that would have permitted nondiscriminatory or nonpreferen-
tial government aid to religion, and subsequently adopted the present lan-
guage, "Congress shall make no law respecting an establishment of reli-
gion, ..."

Further, in the period during which the Constitution and Bill of
Rights were drafted and approved, none of the states with religious establish-
ments had British-model single or "preferential" establishments, but, rather,
multiple or general "nonpreferential" establishments of the sort condemned in
Madison's 1785 Memorial and Remonstrance Against Religious Assessments and
outlawed in Jefferson's 1786 Virginia Bill for Establishing Religious Freedom,
two documents which show better than anything else what the generation of the
framers generally thought about church-state relations, as most of the
justices who have served on the Court in the last fifty years have agreed. So
the religious establishments which the First Amendment was intended to
prohibit were not only British or pre-Jefferson Virginia single establishments
but also the residual multiple or "nonpreferential" models which the framers
saw about them at the close of the 1780s.

Professor Swomley also makes clear that the First Amendment was
obviously intended to prohibit a power never given to Congress in the original
Constitution, the power to appropriate funds or provide other preferential and
nonpreferential aid to religion. It is illogical for Judge Bork or anyone
else to suppose that a constitutional prohibition of a power should be
construed as creating an authority for government to enact laws which benefit
religion financially. Yet that is precisely what Judge Bork did in his 1985
Brookings Institution speech when he said that the Supreme Court erred in its
1985 Agullar v. Felton ruling, which held unconstitutional the provision of
publicly paid teachers to sectarian private schools, and when he said in the
same speech that the Supreme Court erred in the 1962 Engel v. Vitale ruling,
which held that school officials could not constitutionally prescribe or
organize a state-sponsored prayer even if dissenting students were allowed to
opt out.
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Judge Bork has sharply criticized what he calls the "current rigidly
secularist [Supreme Court] doctrine" and also the "excessive entanglement"
test of First Amendment constitutionality which former Chief Justice Burger
enunciated in 1971 in Lemon v. Kurtzman. Mr. Bork is wrong. The Supreme
Court's line of establishment rulings shows no hostility to religion but
rather a deep respect for religion and for individual religious liberty, which
includes the right not to be taxed for the support, "nonpreferential" or
otherwise, of religious institutions.

Judge Bork also called in his 1985 Brookings address for "the relntro-
duction of some religion into public schools and some greater religious
symbolism in our public life." Since all students are currently free as
individuals to pray or read religious literature in public schools, and since
neutral, academic instruction about religion is permitted (and is only held
back by the inability of scholars, educators, religious leaders, and the
general public to agree on what ought to be taught), Mr. Bork, as his speeches
make clear, seems to be interested in, and as a Supreme Court Justice, would
approve of government imposition of religion on students.

Judge Bork declared in a 1985 speech at Canisius College that "The
Bill of Rights is itself a way of privatizing some aspects of morality," and
in another address that "the enforced privatization of morality deprives most
individuals of freedom." The majority "freedom" of which Mr. Bork spoke was
defined by him in a 1985 West Point speech as the "right, found in the
Constitution [sic!], of the rest of us to legislate about our ... moral
environment." This view, we submit, is entirely at variance with the Madison-
ian/Jeffersonian thrust of the Constitution and Bill of Rights. What Mr. Bork
seems not to comprehend is that, according to the Declaration of Independence,
the purpose of government is to protect the equal unalienable rights of the
people, not to subject their rights of conscience to "moral majority" legisla-
tive control.

In his speeches Mr. Bork harps on the notion that "the major freedom
of our kind of society is the freedom [of majorities or pluralities] to have a
public morality." He demonstrates this antl-libertarian and "moral majoritar-
ian" penchant in his repeated assertions that there is no right to privacy
guaranteed by the Constitution, a right which is, however, implicit in the
Ninth, Fourteenth, and other amendments, and which has been held by the
Supreme Court to cover the right of married couples to practice birth control,
the right of people of different races to marry, and the right of women to
decide whether or not to continue problem pregnancies. His moral majori-
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tarianism has even led him to brand as "wrongly decided" the Supreme Court
rulings in 1922 in Meyer v. Nebraska, which upheld the "liberty" of parents to
teach their children a foreign language, and in 1925 in Pierce v. Society of
Sisters, the "Magna Carta" of private schools overturning an Oregon law which
denied parents the right to educate their children in religious or other
private schools.

In the area of religious liberty, freedom of conscience, and church-
state relations, Judge Bork strongly holds views which, if they became Supreme
Court doctrine, would have devastating effects upon the most basic and
cherished rights of Americans. And since the eight remaining members of the
Court are evenly split between strong supporters of church-state separation
and religious liberty, on the one hand, and, on the other, Justices who are in
varying degrees unfriendly to these important constitutional values, whoever
fills the Supreme Court vacancy will profoundly affect the basic freedoms of
Americans until well into the next century.

We urge in the strongest possible way, then, that the Senate reject
the nomination of Robert Bork.

We also suggest that the Senate exercise its constitutional duty to
"advise" the President to submit a new nomination acceptable to the vast
majority of Americans who, as opinion polls and referenda have repeatedly
shown, strongly support religious liberty, freedom of conscience, and the
Madisonian/Jeffersonian principle of separation of church and state.
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ANTITRUST
LAW & ECONOMICS

Review

Charles E. Mueller, Editor-in-Chief
Bench P.O. flox 3532

Vt-ru Beach. Klorida 321)60 August 13, 1987

The Hon. Edward M. Kennedy
The United States Senate
Washington, DC 20510

Dear Senator Kennedy:

Knowing of your interest in antitrust over the years, I'n enclosing a
page-proof copy of our editorial in this Review*3 forthcoming Vol. 19, No. 1,
on the subject of Judge Boric's confirmation to the Supreme Court, along with
a similar copy of a brief comment on that question by an economic scholar.
Dr. Pauline Pox, appearing in that same issue.

The point of both is a simple one: We think Judge Bork's confirmation
will upset the Court's current balance on antitrust, tilting it over the
line in favor of great industrial consolidations that are likely to do great
damage to the country's domestic and thus its international competitiveness
well into the 21st century.

He know of no measure by which to compare the probable costs of Judge
Bork's sociology on the Supreme Court to his likely economic costs to the
nation there (and their sociological effects) but those economic debits will
almost surely be very large, particularly in the 'antitrust area. On the
basis of recent surveys (see this Review, Vol. 18, No. 2, pp. 84-92), our
estimate is that something on the order of 85% to 90% of the country's pro-
fessional economists would oppose his confirmation.

Sincerely,

Charles E. Mueller
Editor

The Hon. Joseph R. Biden, Jr.
The Hon. Howard M. Metzenbaum
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FOREWORD: ANTITRUST,
THE SUPREME COURT, AND THE

BORK FACTOR

Capture of the Court

The most important antitrust event of 1987—and indeed
of perhaps the remainder of this century—is the appointment
of Judge Bork to the Supreme Court, an action that seems
likely to result in antitrust changes of truly tidal proportions.
The 4th Reagan appointee to the Court—following Justice
Sandra Day O'Connor, Chief Justice William Rehnquist, and
Justice Aritonin Scalia—he will undoubtedly, by reason of
long background in this specialized field and reportedly
strong personal qualities, become the Court's antitrust
expert, the voice that will tilt the balance in that area for all
but the most committed of its minority members. Chicago's
fondest dream has now been realized: There's at last a
Reagan-Chicago Court in command of federal antitrust
policy, with the power to direct it where it will, save only for
the (at present quite unlikely) possible intervention of
Congress. What will the results be in the world of antitrust?
A number of interesting hypotheses will almost surely be
tested.

'Second Thoughts'?

• Justices 'Mature' On the Court This notion holds
that the combination of a lifetime appointment and a gradual-
ly-developing sense of the awesomeness of the office's respon-
sibilities to the nation has a dramatically sobering effect on
even the most ideologically-inclined of appointees, thus
leading them to an eventual "independent" stance that is

c 1987 Anlitruut Law X- Kennomiem Revirw, Inc.
Box 'MM, Vero H<«rh KL 321MM
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often a sore disappointment to the president who picked them
and to an abandonment o; the ideologically-partisan agenda
that was the basis of their initial selection. The implication
is of course that a Justice Bork, for example—surveying the
antitrust scene from this new perspective—might have
second thoughts on the matter and become, say, a "moderate"
in that area, discovering virtues in the various federal anti-
trust statutes and their vigorous enforcement that had pre-
viously escaped him in his earlier scholarly work and his
ascent up the judicial ladder.

Up to Congress

• Conservatives 'Respect Precedent.' Those of the
liberal political persuasion are said to be "activist" in their
social orientation—eager to change the existing laws, inter-
pretations of laws, and other institutions of public life—while
conservatives are respectful of what has gone before, of the
laws Congress has passed, for example, and of the precedents
that have been established under them by the courts over the
years. This thesis would imply that Justice Bork, while
not personally persuaded of the economic and social merits
of, for example, the Alcoa, Brown Shoe, Von's Grocery,
Clorox, Utah Pie, and other such antitrust precedents, would
put aside his personal convictions and say, if the law here is
to be changed, it's up to Congress to do it, not up to me or
this Court

Political "Tides'

• The Supreme Court Reads the Election Returns. The
hypothesis here is of course grounded in the familiar "polit-
ical-cycle" theory—the notion that whichever political party
is in power at the moment will either abuse it, over-promise,
or produce massive boredom, leading the voters to oscillate
on a fairly regular basis between "liberal" and "conservative'"

c 1087 Antitrust Law A hntnomic* Review, Inc.
Box 3532. Vcro Beach KL 32JHJ4
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leanings—plus the idea that the members of the Supreme
Court, notwithstanding their lifetime appointments and
presumed Olympian detachment from the lowly political
scene, nonetheless read the daily newspapers and trim their
own sails when it becomes unavoidably plain that public
sentiment is running strongly enough against them to get
their decisions reversed in Congress, not to mention routinely
and embarrassingly skewered in the national press. The
implication here would presumably be that a Bork-directed
Supreme Court antitrust agenda would eventually dash with
a rising political tide in the other direction and, concluding
that discretion is the better part of valor, he and his conserva-
tive colleagues on the Court would suddenly discover some
previously-unnoticed virtues of antitrust. An essential fea-
ture of this particular hypothesis is said to be its inevitability:
One has only to wait.

Under Prior 'Restraint'

We don't find any of these arguments particularly per-
suasive in general and even less so in the case of Judge Bork,
a man of mature age (60 years old) whose views on antitrust,
far from being of recent or casual vintage, are the product of
decades of full-time development and active advocacy on their
behalf. He is presumably aware that these antitrust views of
his are those of a distinct minority of the economics profes-
sion—perhaps no more than 10% to lS^bof its total member-
ship as indicated by recent surveys (see Review, '86, No. 2,
pp. 84-92)—and has, over the years, almost certainly encount-
ered (and presumably rejected) every argument against them.
To suggest that ideas and opinions acquired so deliberately
and systematically and expressed so forcefully over so long
a period of time are held with less than deep conviction and
will yield to some new sense of "independence" is to imply
that he has heretofore been under some kind of intellectual
restraint that has precluded him from expressing his "true"
beliefs on the subject, a notion that strains our credulity.

* 1987 Antitrumt l.aiv £ Eeonomicm Review, Inc.
Max 3532. Vrro ffc'Hc-h Y\. 32064
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'Where the Heat is the Hottest*

We have a similar problem with the "election-returns"
hypothesis, the idea that his views could be altered by even
the most overwhelming expressions of the vox populi. He
is, as noted, long-accustomed to being in a 10% or so minority
in the economics profession and, having successfully resisted
the evidence and arguments of that 90% expert majority,
would almost surely have no difficulty in standing firm
against the small electoral majority-margins that are typical
in national political elections, particularly in view of the
doubts that—-as a professional in the antitrust field—he will
presumably harbor as to the intellectual and scientific quali-
fications of that voting majority to reach an informed opinion
on those issues. Perhaps more importantly here, antitrust—
despite its pivotal role in maintaining the country's domestic
and thus international competitiveness—seems unlikely to
approach the top of the voter-indignation list and thus become
a high-visibility factor in any such hypothetical electoral
revolt. Even if one assumes, then, that Judge Bork might
bend to the political winds on, say, the constitutional issues
where the political heat is the hottest—abortion, criminal
rights, and so on—this hardly suggests that he or his fellow
members of the now-conservative Court majority will do so
on antitrust, an area where no strong public-opinion pres-
sures will presumably be felt.

* Routinely Chicagoan'

The "respect-for-precedent" argument strikes us as equal-
ly inconsistent not only with everything we've observed of

'human nature over the years—including its operation among
decisionmakers, judicial and otherwise—but of the country's
experience with judges of all kinds, particularly the "con-
servative" ones of recent years. We don't know how many
antitrust decisions Judge Bork has written or otherwise
supported during his tenure with the District of Columbia

•c 1987 Antitrust Law £ Economic* Review. Inc.
liox 'MM. Vero Bench VI. :!21Mi4
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Circuit Court of Appeals—we understand that this Circuit
handles a relatively small number of such cases—but we'd
be greatly surprised if they were anything less than routinely
Chicagoan in their thrust and result, i.e., if any of them found
for an antitrust plaintiff except in a particularly-raw and
petty collusion case or perhaps in one involving some kind
of public regulation.

*Upset Any Precedent'

We know of no one who doubts, for example, the "activist"
role that has been taken by two of the more notable Chicago
judges on the 7th Circuit Court of Appeals, Judge Posner—
reportedly the second-highest on Reagan's list of potential
nominees to the Supreme Court—and Judge Easterbrook.
"Judge Posner," as one economic scholar has put it, "applies
economic analysis in all areas of law, antitrust, torts, con-
tracts, family law, constitutional law, and so on... No area
of the law is beyond the reach of Posnerian economics. In
one decision he made a cost-benefit analysis of a high-school
rule prohibiting a student from playing basketball wearing
a yarmulke (a cap worn by some Jews) pinned on with a bobby
pin, his conclusion being that the safety costs outweighed
the value of the student's religious beliefs... While President
Reagan has pledged to appoint judges, who practice 'judicial
restraint,' his Chicago-school appointees are actually radical
activists, prepared to upset any precedent that diverges from
their view of the economic world." Dr. Willard F. Mueller,
"A New Attack On Antitrust: The Chicago Case," Review,
'86, No. 1, pp. 50-51. Professor Philip Kurland of the Uni-
versity of Chicago Law School has noted that "judges are
being appointed in the expectation that they will rewrite
laws and the Constitution to the administration's liking.
Reagan's judges are activists in support of conservative
dogma." Id., pp. 51-52 (emphasis added).

c 19H7 Antitrust Law A Economic* Review, Inc.
KOK .15.12, Voro B«*« h Kl. :i2»A4
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'Key-Precedent* Test

This "rewrite-the-laws" charge should in principle be a
relatively simple matter to test in the Senate Judiciary Com-
mittee's hearings on the confirmation of Judge Bork to the
Supreme Court. First, he could be asked whether—as a con-
servative and thus an alleged respecter of the will of Con-
gress as expressed in its written laws as they now stand—he
will defer to and support in all his future opinions and counsel
to the Court that expressed will of Congress as set out in the
various antitrust statutes as written, particularly the Sher-
man and Clayton Acts. If he gives an ambiguous or equivo-
cal answer to that question, he could then be taken through
each of the key provisions of those two statutes and asked
to specify which he will give his support to and which, if
any, he will feel it his public duty to oppose on the Court.
Secondly, his attention could be called to the less-than-re-
strained record of his fellow Chicago judges such as Posner
and Easterbrook of the 7th Circuit (Chicago) and a series of
questions posed as to whether he endorses their apparently
principled and routine overturning of precedent on the basis
of Chicago economic theory, both generally and in regard
to antitrust in particular. Thirdly, and perhaps most im-
portantly, Judge Bork could be asked by the Judiciary Com-
mittee as to whether he will support, as a member of the
Supreme Court, a key group of its precedent-decisions, those
that form the bedrock of American antitrust in each of its
vital areas. (There should be no great difficulty In making
up a rather short list of the decisions of the Court over the
past century that—each in its own area—makes up the central
edifice of antitrust in our country.)

Dry Up the Cases?

What will be the effects of this new Reagan-Chicago
Supreme Court in antitrust? First, it would seem logical
to expect an almost immediate and dramatic reduction fn

c 1987 Antitrumt Law A Ecimnmicm Hrviftf. Inc.
Box 3532. Vero Beach FL :12(NM
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the number of cases in the federal courts. There has already
been a sharp post-'81 decline in the activity of the two federal
antitrust agencies, Justice and the FTC, and the number of
private cases filed in the federal courts, as we've mentioned
earlier, peaked at some 1,600 filed in 1977 and had dropped
to a recent low of just over 1,000 filed in 1985. Both of these
trends should now accelerate sharply: The Reagan people at
the two agencies—armed with this new legal and moral
support from the Supreme Court—will presumably be em-
boldened to step up their program of nonenforcement and
private plaintiffs, confronting hereafter the virtually-certain
reversal by that Court of any lower-court victories they might
win, will have a powerful incentive to avoid the costs of
antitrust litigation that promises only ultimate defeat

Kill the Settlements?

Similarly, we would expect that there will be an imme-
diate and equally dramatic shrinkage in the number of
private cases that are currently pending. Again, those
plaintiffs, facing the overwhelming odds against a sustain-
ing of their lower-court victories in the Supreme Court, will
have a powerful incentive to settle not just for the usual
single-damage amount even after they've won a jury verdict
(which, if sustained on appeal, would give them treble that
figure) but a fraction of that, for virtually anything they can
get. Antitrust defendants, on the other hand—knowing that
they now have the Supreme Court on their side—will have
every reason to drive a very hard bargain indeed, if not to
simply refuse to even discuss settlement in the expectation
of getting the law itself changed in their favor on appeal,
a change that could benefit their nationwide operations far
beyond the confines of some single pending case they might
have. We should be seeing quite shortly, then, a sharp
increase in the number of appeals as the country's major
corporations begin a systematic testing of the new legal
waters, a sustained and deliberate effort to get- as many of

c 1987 Antitrumt Law £ Eeonomiem Review, Inc.
Box .1532. Vero Beach PI. 32064
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the more inconvenient precedents overruled as promptly
and efficiently as possible.

Conversion By the Pen

We would also anticipate that there will be a quite im-
mediate jump in the number of pending cases in which the
district (trial) judge summarily disposes of them by over-
turning jury verdicts, granting the defendants directed
verdicts, and so on. It is hardly a secret that the lower-court
judges are not, in the main, enthusiastic about getting re-
versed by a higher court and one can rest assured that they
and their clerks are now busily reading Judge Bork's various
antitrust writings (see, e.g., the Comment by Dr. Pauline Fox,
below, p. 13) along with those of other prominent Chicago-
school authors. Such Chicago judges as Posner and Easter-
brook of the 7th Circuit will henceforth have a new stature,
one that recognizes them as more or less oracles of right
principles of law as they will be seen by the Supreme Court
itself, as proxies or spokesmen for how that high Court can
similarly be expected to rule in view of their shared commit-
ment with it to the known and unwavering Chicago view of
antitrust issues. The district-court judges, being only too
aware that the appellate judges are similarly loathe to have
their own decisions reversed in stinging opinions from the
Supreme Court, will presumably be expecting their individual
court of appeals to promptly adopt the Chicago view-, with the
result that—aside from those relatively few maverick judges
who are indifferent to or even relish the intellectual adrenalin
of reversal—both of the lower tiers of the country's some
1,000 federal judges can be reasonably expected to undergo
a swift conversion to the Chicago faith in antitrust

Follow the Leaders

There will be another interesting factor at work here as

1 1987 Antitrust Law £ Economic* Revietr. Inc.
Box 3532. Vero Beach FL 32964
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well, namely, an increased stature for the teachings of Henry
Manne's Miami/Emory (now George Mason) Law & Econom-
ics Center, the Chicago learning that it has provided, as we've
mentioned earlier, to probably at least 400 of those judges in
the 2-week resort-area seminars it has sponsored for them
over the years. They will now presumably be viewing those
teachings not as simply education in economic principles
but as the true intellectual basis of the law itself, as more or
less legal "gospel" that enjoys the approval of the Supreme
Court and hence must hereafter be treated as giving manda-
tory rather than optional or advisory answers to antitrust
questions. Similarly, the status and thus influence of the
other 300 or more judges appointed by Reagan so far will now
be considerably higher in the eyes of their brethren on the
bench, the presumption being that—chosen because they pre-
sumably embody the same principles as Judge Bork and his
Reagan Supreme Court colleagues—their views are more
closely attuned than others' to those that will be guiding that
Court in the future. Following their lead, then, will be
reasonably perceived as not only the embracing of right
thinking and sound economics but as further insurance
against the reversal of one's rulings.

Takeover Green-Light?

The most dramatic effect of all, however, of Judge Bork's
appointment to the Supreme Court wiH, probably be a power-
ful surge in the current merger wave. There will undoubted-
ly be a stepped-up aggressiveness of the country's larger
firms on the "conduct" side—tightened and enlarged vertical
restraints, more price discrimination and predation, and so
on—but corporate lawyers tend to counsel caution in areas
like this for at least some moderate wait-and-see period. We
would expect no such restraint, however, in the implementa-
tion of some mergers of unprecedented boldness since, unlike
those behavioral practices, they can't be undone by future
administrations with a less sympathetic view of bigness and

c 1987 Antitrust Law £ Economic* Review, Inc.
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market dominance. Mergers, as the expression goes, are
like diamonds, they're forever, as is evidenced by the fact
thai only one iius been voided after a lapse of years, the
GM/Du Pont merger of some years back. Judge Bork's
appointment, by sending a green-light takeover signal to the
corporate world and simultaneously encouraging Justice
and the FTC to become even more lenient in regard to merg-
ers, will almost surely lead to an even more powerful con-
solidation movement in the country, a wave of new combina-
tions that might well rival the one we experienced at the
turn of the century.

Intellectual 'Swapping' With Europe?

There is one special irony in all this, the recent reversal
of the antitrust policy positions of America and the other
industrialized countries, particularly those in Europe and
Japan. Among our recent visitors here in Vero Beach was
Dr. H.W. de Jong of the University of Amsterdam/Nether-
lands (see our interview with him last time and below).
Europe has historically had a laissez faire or even encourag-
ing attitude toward monopoly while the U.S., especially in
the post-war period, was big on antitrust. Now it's the other
way around: Post-'81 America thinks that the secret of
international "competitiveness" is to encourage domestic
monopolies, while the EEC and the more successful European
countries (e.g., Germany), along with Japan, foe. example,
are working on the opposing theory, that the way a nation
becomes a formidable economic competitor internationally is
to first become fiercely competitive domestically, thus forcing
the country's constituent firms to shed their monopoly/
oligopoly fat, to become lean and hard, to get down their
costs, innovate, and raise the quality of their products.
Dr. de Jong has reminded us, for example, that Japan has
a larger number of auto firms than we do (8 there at our latest
count) and thinks that, if we had used antitrust to bust
up GM some decades ago, America might today have an

c 1987 Antitrust IMW £ Economic* Review. Inc.
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internationally competitive and thus viable auto industry.

•Twilight' On the 100th?

This new Reagan Court will, in all probability, last well
into the 21st century and, barring some extraordinary
counter-efforts by the friends of antitrust, there would seem
to be little possibility that it can continue to be a significant
force in terms of preserving the competitive character of the
American economy. The simple fact is that Chicago, as far
as antitrust is concerned, has now captured 2 of the 3
branches of the federal government—the judiciary and the
executive—and probably has more supporters than its op-
ponents in the 3rd one, the Congress, where the proantitrust
professionals seem to be generally unknown and thus neces-
sarily unheeded despite their overwhelming numerical
superiority. Unless the scholars in the field are prepared
to come, together and persuasively inform a majority of those
535 congressmen that Chicago's anti-antitrust economics
as represented by Judge Bork (a) is a minority view that
commands the support of perhaps no more than 10% or so of
the expert (and general) economic community and (b) is
economically unsound, antitrust may well be entering its
"twilight" on the eve of the 100th anniversary of the Sherman
Act of 1890.

Editors

c IHH7 Antitrust Law 4 hUitrutmic* Review, Inc.
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BORK'S 'ANTITRUST PARADOX*

•Welfare* and 'Efficiency*

The nomination of Judge Robert H. Bork to the Supreme Court
has caused an unusual amount of controversy, with liberals insist-
ing that the Senate should look carefully at his nomination and
conservatives crying that he's being treated unfairly and lodging
charges of crowd hysteria against those who question his probable
influence and effect on the Court Predicting how a justice will
address issues in the future is of course often difficult and is even
more so in the special case of antitrust where, as Bork himself has
recognized, the Court has an.unusual degree of latitude: "In the
antitrust field the courts have been accordeti, by common consent,
an authority they have in no other branch of enacted law." Bork
(quoting Judge Wyzanski), The Antitrust Paradox, p. 409. Fortu-
nately for those with an interest in antitrust, Bork has made his
views rather clearly known in that book, spelling out a 3-step chain
of reasoning: 1st, consumer welfare is the only possible guide for
judging antitrust violations; 2nd, any business activity which has
the possibility of increasing business efficiency may result in an
increase in consumer welfare; and 3rd—and most importantly—
nonancillary price-fixing agreements, major horizontal mergers
(those which leave less than 3 major competitors in an industry),
and deliberate predation are the only antitrust violations which

c 1987 Antitrust Law it Economic* Review, Inc.
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can't lead to increased efficiency. Conclusion: No other antitrust
violations should be prosecuted.

'All Vertical Restraints Lawful*

Each of these 3 premises can, and should, be questioned. One
can reasonably argue, for example, that the protection of small
business—even at the expense of some loss of consumer welfare—
was intended by Congress in its passage of the antitrust laws and
that this intention should be honored. While many economists
might find this concept difficult to accept, it's not the place of the
Supreme Court to question the criteria Congress has used in passing
otherwise constitutional legislation. More disturbing than the
question of protecting small business versus consumer welfare,
however, are Bork's views on the majority of antitrust violations.
One of the more bizarre arguments in his Antitrust Paradox, for
example, concerns resale-price-maintenance (RPM) agreements,
which he maintains are always—without exception—in the best
interests of the consumer: "All vertical restraints are beneficial to
consumers and should for that reason be completely lawful."
(P. 297.) Perhaps an even more bizarre conclusion is that many
horizontal price-fixing and market-sharing agreements are ancil-
lary to arrangements which result in greater efficiency and hence
should be similarly legal. How long would it take for business
executives to realize that, so long as an agreement is drawn up in
such a way that efficiency is mentioned in the first paragraph, price
fixing is fine? I have more faith in the creativity of human beings
than Bork apparently has.

•Goodbye, Antitrust*.

Even if the first two steps in his chain of reasoning should be
accepted, the 3rd wouldn't necessarily follow. Instead of arguing
that antitrust violations can reduce consumer welfare in some
instances and might increase it in others, he maintains that no
action should be taken if there's any possibility of a welfare increase
from such a law violation, an apparent divergence between pursu-
ing real increased consumer welfare and chasing a will o' the wisp
chance for it. Unfortunately, most Supreme Court justices have
neither the time nor the inclination to examine detailed theoretical
arguments on economic issues. Instead, should Bork take his
place there, it will be all too easy for the other members to turn to

11087 AntitruHl Law £ fronomi>« Review, Inc.
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him for his interpretation of such arcane questions as the micro-
economic theory of resale price maintenance. The future of anti-
trust according to Bork is clear: "The law should permit agreements
on prices, territories, refusals to deal, andotheK^uppressions of

• rivalry that are ancillary... to an integration of prra
.. activity. It should abandon its coho^"wth,sucn7 Beneficial pra<>,
tices as small horizontal mergei^.vaH vert ica l^
mergers, vertical price maintenance^, and market '
arrangements, exclusive- dealing
^predatory'price cutting,]

have no cone

Ibye, antitrust.

Dr. Paulii
Southed*'
Cape Gir
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September 29, 1987

Senator Joseph Biden
Chairman, Senate Judiciary Committee
Washington, D.C. 20410

Dear Senator Biden:

As teachers of antitrust law and as citizens, we ask that
the Senate withhold its consent to the nomination of Robert H.
Bork to be an Associate Justice of the United States Supreme
Court. Our opposition to Judge Bork derives from a concern that
Judge Bork has developed and expressed a fixed ideological view
of the role of Congress and the Supreme Court in the formulation
of antitrust policy. That view so conflicts with major Supreme
Court antitrust decisions of the twentieth century and is so
opposed to the major congressional antitrust enactments of 1914,
1936, and 1950, that we believe Judge Bork displays a closed
mind, bound by preconceived and idiosyncratic economic notions.

Judge Bork's views, crystallized in his only published book,
The Antitrust Paradox—A Policy at War With Itself, would
eliminate most present antitrust enforcement. There would be
very few challenges to horizontal mergers and joint ventures, no
challenges to conglomerate combinations and virtually none to
vertical mergers. Virtually all monopolies, all vertical
contractual agreements (resale price maintenance, exclusive
dealing contracts, and tie-in sales), all price discrimination
and most boycotts would be per se legal. In short, Judge Bork
offers a radical blueprint for the aggressive judicial
dismemberment of almost a century of legislative and judicial
antitrust policy.

Judge Bork's antitrust ideology is based on his unique view
of antitrust legislative history, which we consider dubious at
best, and from a preoccupation with a particular school of
economic analysis that totally ignores vital economic as well as
non-economic factors in antitrust policy clearly articulated in
legislative history and Supreme Court case law. Judge Bork's
limited writings on the federal bench are fully consistent with
the extreme views in The Antitrust Paradox. In his 1986 opinion
in Rotherv Storage & Van Co. v. Atlas Van Lines, Inc., Judge Bork
made it perfectly clear that he would incorporate these views
into antitrust law. In that decision, which closely followed the
views that he had expressed as a law professor, often virtually
word for word, Judge Bork concluded that several Supreme Court
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decisions dating from 1941 to 1982 had either been overruled de
facto or cannot mean what they literally say. These sweeping
conclusions were not only gratuitous but were quite unnecessary
to the decision in the case. All of this evoked a sharp
concurring opinion by Chief Judge Patricia Wald who was unwilling
to join in Judge Bork's confined view of antitrust law.

Judge Bork has asked to be evaluated not on his scholarship,
but on his judicial decisions. But the decision in Rotherv is
the strongest possible evidence of the withering effect the
appointment of Robert Bork would have on antitrust law. First,
Rothery shows that Judge Bork will seize every opportunity to
rewrite antitrust law, whether or not it is necessary to the
decision in the case. Second, Rotherv shows that Judge Bork will
not hesitate to overrule, confine, or reinterpret a prior
antitrust decision. Finally, Rothery shows that Judge Bork's
prior scholarly writings are to be taken seriously, for they are
in fact a close and accurate representation of his current
judicial views. Can there be any doubt as to what havoc Judge
Bork would inflict on established antitrust principles if he were
on the Supreme Court, rather than on an inferior tribunal?

If, after a full examination of the record, the Senators
conclude as we have, that Judge" Bork holds views that are
fundamentally opposed to the letter and spirit of the antitrust
laws, they have both the authority and the responsibility to
withhold consent to the nomination.

Yours very truly,

Burton C. Agata, Max Schumertz Distinguished Professor, Hofstra
University School of Law

Peter Carstensen, Professor, University of Wisconsin Law School
Harry H. First, Jr., Professor, New York University School of Law
John J. Flynn, Hugh B. Brown Professor, University of Utah,

College of Law
Eleanor Fox, Professor, New York University School of Law
Harry S. Gerla, Associate Professor, University of Dayton School

of Law
Leonard Orland, Professor, University of Connecticut School of

Law
Robert B. Pitofsky, Dean and Professor, Georgetown University Law

Center
James F. Ponsoldt, Associate Professor, University of Georgia

School of Law
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Andrew F. Popper, Professor, American University Washington
College of Law

Stephen F. Ross, Assistant Professor, University of Illinois
College of Law " -

Louis B. Schwartz,' Professor, University of California, Hastings
College of the Law

Herman Schwartz, Professor, American University Washington
College of Law

Kurt A. Strasser, Professor, University of Connecticut School of
Law

Lawrence A. Sullivan, Earl Warren Professor of Public Law,
University of California School of Law, Berleley

Lance Tibbies, Professor, Capitol University Law School
Gayl Westerman, Professor, Pace University School of Law
Gerald B. Wetlaufer, Associate Professor, University of Iowa

College of Law

NOTE: Law school names are for identification purposes only and
is not intended to imply a position on the Bork nomination by any
law school.
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ADDENDUM

Professor Peter C. Carstensen
While I strongly oppose Judge Bork's confirmation, based on the
rigid, narrow and extreme policy perspectives which he has
advocated as a scholar, it is also true that his scholarly work,
at least in antitrust, despite its ideological content and
reliance on a narrow conception of economic analysis, has
contributed importantly to the public policy and scholarly
analysis of antitrust law. Consequently, I greatly respect Judge
Bork for his scholarly contributions to antitrust, but I am
nevertheless opposed to his confirmation as a Supreme Court
Justice.
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ASIAN AMERICAN BAR ASSOCIATION
OF THE GREATER BAY AREA

PO Box 3370

San Francisco. California 94119-3370

September 15, 1987

Senator-Joseph R.,Biden, Jr.
Chairman Senate Judiciary Committee
224 Dirksen Building
Washington, D.C. 20510-6275

Dear Senator Biden:

The Asian American Bar Association of
the Greater Bay Area opposes the
confirmation of Judge Robert Bork as an
Associate Justice of the United States
Supreme Court.

Our opposition to Judge Bork's
confirmation is based upon his repeated
opposition to, and criticism of, decisions
of the Supreme Court protecting civil
rights. We urge you to examine closely
Judge Bork's record on civil rights; in
our view that record reflects an
insensitivity to equal justice and a view
that is extreme by any measure.

We would like to direct your
attention to one example of Justice Bork's
views that, if accepted, would have a
devastating effect upon Asian Americans
and other ethnic minority groups. In
arguing that "broad areas of constitutional
law ought to be reformulated," Justice
Bork expressed his view in 1971 that
several cases were "wrongly decided, e.g.,
Meyer v. Nebraska, which struck down a
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statute forbidding the teaching of
subjects in any language other than
English" (Bork, Neutral Principles and
Some First Amendment Problems (1971) 47
Indiana Law Journal 1, 11). Judge Bork
apparently rejects the landmark
declaration in Meyer v. Nebraska (1923)
262 U.S. 390, 401, that "the individual
has certain fundamental rights which must
be respected. The protection of the
Constitution extends to all, to those who
speak other languages as well as to those
born with English on the tongue." If, as
Judge Bork urges, Meyer v. Nebraska was
"wrongly decided," then states would be
free to forbid the teaching in private
schools of Chinese or Japanese, or indeed
German, French, or Spanish as well.
Fortunately, that has not been the law
since the 1923 Meyer decision, was not the
law when Judge Bork expressed his view in
1971, and is not the law now (Roberts v.
United States Jaycees (1984) 468 U.S. 609,
618 ("The Court has long recognized that,
because the Bill of Rights is designed to
secure individual liberty, it must afford
the formation and preservation of certain
kinds of highly personal relationships a
substantial measure of sanctuary from
unjustified interference by the State.
E.g., * * * Meyer v. Nebraska").

Numerous documents reviewing Judge
Bork's public record have been presented
to you by other organizations and we
submit, clearly demonstrate that his views
radically depart from the Supreme Court's
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precedence upholding civil rights. Our
bar association is committed to promoting
equal justice for all. The Board of
Directors of the Asian American Bar
Association of the Greater Bay Area urges
you to decline to confirm Judge Bork.

Sincerely,

Hon Chew
President of the
Asian-American Bar
Association of the
Greater Bay Area

Senator Alan Cranston
Senator Peter Wilson
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October 2, 1987

STATEMENT REGARDING JUDGE ROBERT H. BORK

As members of the legal profession, we have a
special concern for the Constitution, particularly as it
provides protection for individual rights; for the Supreme
Court, which is the final interpreter of the Constitution; and
for the process by which the other two branches of government
— legislative and executive — shape the third branch, and
through it the substance of the Constitution.

Because of these special concerns, we have given
close attention to the nomination of Judge Bork, whose role in
determining the character of the Court as an institution, and
thereby the course of constitutional law, could well be of
critical significance.

In our scheme of government the two branches that
are accountable to the electorate share responsibility for
selecting those who will compose the third branch, which has
life tenure and no electoral accountability. In this frame-
work, we believe that the Senate, in considering nominations
to the Supreme Court, should give important weight to the
likely effect of a particular nomination on the character of
the Court, and in consequence on the course of constitutional
law.

There is an unusually extensive public record of
Judge Bork's views on a variety of legal and constitutional
issues, both before and since his appointment to the Court of
Appeals. The emphatic and consistent character of those views
makes it fair to assume that they would govern his votes and
his opinions as an Associate Justice of the Supreme Court.

On the basis of that public record, we believe it
inescapable that Judge Bork would move the Supreme Court's
jurisprudence in a direction that would radically diminish
constitutional protections of individual rights that have been
settled for a generation or more.

Judge Bork's view, rejecting Supreme Court authority
to the contrary, is that the Equal Protection Clause
of the Fourteenth Amendment does not require equality
of suffrage (in the sense of one person, one vote),
or prohibit a poll tax, or prohibit discrimination
on such grounds as sex, or illegitimacy of birth, or
empower Congress to prohibit literacy tests as a
precondition to suffrage.
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As respects race discrimination, Judge Bork would
give a much narrower application than has the
Supreme Court to constitutional and statutory
protections. For example, he disagrees with the
Court's holdings that the Fourteenth Amendment bars
judicial enforcement of racially restrictive cove-
nants; he believes that the Amendment gives Congress
no authority to remedy de facto segregation.

Judge Bork recognizes no constitutional right of
privacy (in the sense of freedom of choice about
personal matters), and thus disagrees not only with
Supreme Court decisions recognizing a right of
abortion, but with a line of decisions going back as
far as sixty years and recognizing, among other
things, a constitutional right of parents to have
their children taught foreign languages, a right of
parents to send their children to private
schools, a right not to be compulsorily sterilized
on the basis of habitual criminality, a right of
married couples to use contraceptives, and
(presumably) a right to read or see whatever one
wishes in the privacy of one's home.

— Judge Bork takes a much more restrictive view of the
First Amendment's protection of freedom of speech
than has the Supreme Court. Although he has
apparently modified in some degree his earlier view
that the constitution protects only political
speech, and not artistic, scientific or literary
expression, nonetheless he would limit the
protection of the First Amendment to exclude speech
advocating even non-violent violations of law, such
as civil disobedience, without any requirement, such
as current Supreme Court authority imposes, that the
speech pose an imminent threat of illegal action.
Similarly, he would exclude from constitutional
protection political speech that employs offensive
words.

These examples speak to views that Judge Bork
publicly expressed before his testimony in the current
confirmation hearings. That testimony suggested that as to
some important issues his views might no longer be those he
had previously expressed, and that on some other issues he
might not, given the weight of precedent, vote to overturn
Supreme Court decisions with which he nonetheless disagreed.
We are not persuaded, however, that Judge Bork's views have
changed to such a degree, or are so limited in potential
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effect, as no longer to threaten profound changes in the
constitutional law governing individual rights. We believe,
therefore, that the Senate should decline to consent to his
nomination to the Supreme Court.
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October 5, 19 fc ,

Senator Joseph R. Biden, Jr.
Senate Judiciary Committee
224 Dirk sen Senate Office Building
'..'ashing ton, D.C. 20 510

Dear Senator Biden:

Tne undersigned are all practicing attorneys and partners in

Washington law firms. All have served in government and al l

support the nomination of Judge Robert 3ork to the Supreme

Court. Judge Bork is one of the most distinguished nominees in

the history of the Supreme Court.

As private practitioners who have had an opportunity to

observe his work, we are tremendously impressed with the

integrity of Judge Bork and the fact that he has devoted nearly

his entire professional life to public service. Judge Bork's

career has spanned the legal universe and he has excelled in

everything he has done: m private practice at the highly

regarded firm of Kirkland & El l is ; at Yale Law School, where he

held two endowed chairs; as the Solicitor General of the United

States; and, finally, as a Judge on the U.S. Court of Appeals for

tne District of Columbia. Achieving fame in one field would have

been enough to cap a br i l l ian t career; Judge Bork has achieved

success in al l of them.

Judge Bork's opponents grudgingly acknowledge his

bri l l iance; then move on to other matters on their pol i t ical

agendas in an attempt to predict how Judge Bork would respond to

issues before the court. All of this based on hysterical

speculation and i t is thus necessary to re-emphasize the
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perspective Judge Bork will bring to the Court, a perspective

gained from his incredibly varied and impressive background.

Apparently this is understood £n_ the Court, because in an

unprecedented move, Justices White and Stevens, certainly two

mainstream justices presently on the bench, and former Chief

Justice Burger as well, have all come out in support of the

nominee, as have a number of distinguished Attorneys General such

as Griffin Bell, William French Smith and Elliot Richardson.

The Senate's role in the judicial selection process goes to

the heart of the underlying constitutional principle of

separation of powers. Article I of the Constitution empowers the

President to make judicial appointments to the federal bench with

the "advice and consent" of the Senate. Certainly, this

envisions a Senate very active in the confirmation process, but

that does not mean that the Senate should be allowed to

substitute its nominee for that of the Executive. The debate

raging these past few months has overlooked this important point,

and, thus, there is a danger that one of the most qualified

nominees of our time could be a casualty of this debate.

Judge Bork's opponents have attempted to put him outside the

mainstream of American jurisprudence. He is not. As a member of

the Court of Appeals, not one of his more than 100 majority

opinions has been reversed by the Supreme Court and he has been

in the majority 95% of the time. In fact, Justice Powell, whose

seat is to be filled, has agreed with Judge Bork in 9 out of the

10 cases that originated in the D.C. Circuit and ultimately went

to the Supreme Court. As President Carter's Counsel, Lloyd

- 2 -
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Cutler, stated, "in my view, Judge Bork is neither an ideologue

nor an extreme right-winger, either in his judicial philosophy or

in his personal position on current social issues . . . the essence

of [this] judicial philosophy is self-restraint."

Judje Bork's judicial philosophy is one of judicial

restraint. This approach is not alien to the mainstream of

judicial thought. Judicial restraint is based on the premise

that courts are to interpret the law rather than play the role of

policy-maker. It is a belief that in a democracy, the will of

majority shall be represented, but is tempered with the strong

belief that there are certain rights that are not to be subject

to any political wind-shifts. These are rights which are truly

Constitutional rights. This self-limiting role of the judiciary

is what gives the Court i t s power and preeminence. Suggesting

that the court be, in effect, a second Congress by allowing i t to

do more than interpret the law can take away precious rights and

bring tne Court into disrepute.

I t would be a grave injustice if Judge Bork, one of the

nation's most respected legal minds, was denied confirmation on

purely political grounds. We urge you to support his nomination

on the Senate floor.

- 3 -
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!*y name is Alfred Avir.s anu I am Bprearir.f- an support cf Judge Berk's nominaticr. .
After h=->'ing obtained ry lav degree froir. Cclurri=. 'Jniversity La;; Schccl in 1?56 an d having
obtcir.ec two earned researcr doctorates in lav, one fror. the University cf Cnicaeo Lav
Sc.iccl sr.-i the secona from tie '"mversitv cf Cartridge in England, and having served ss s
rrofesscr at seve-al ;.B.i..-accredited lav schools, m 1971 i became the fourder sr.d. f irst
J M r ' i F- r- l-~-ter Dean "neritus, of yelsvare Lav Schccl in Wilmington. Suosecuent thereto,
L became four.dpr, a> d am former AarmistrPtcr cf, Southern 1'aEEPxnusetts Lav Schorl in ' a l l
=.iver. I a~ co-fcunder ?nd s t i l l Administrator of l.'crtiern Virginia lav Scncol.

As £ result cf rv connection vit-. Delavar e Law School, I ssrticir.ated in considerable
feaeral court civil litieaticn, vnich is nov: ever, but there is s t i l l rendine l i t i pation
£ r l s- r-g fror Southern I'assschusetts lav Scnocl. )v interest in supporting J\:d"e 3ork is
designed to insure effective Supreme Court sjpervision over trie lower federal court svsteF.

Both Oelsv=re La: School, durinR 191h-l~,, in-'. Southern l>.ss?chusetts Taw School, in
Ifcl:, vere insrected fcr b=r examination rrivileges by teams c*" liberal lsw school te=.chers
w.-.o knev: that 1 p.v. a conservative and had political ?ntiDathy towards r.e. Certain resorts
tr.ey mprie vere derenstrfblv untrue and i t is a fair inference that they vere designed to
snake stv-ient confidence in ITS'- administration. This natural effect was reinforced bv infor-
mation conveved to students by authorities tnat ny elimination vould speed their receipt cf
bar privileges, and the foreseeable conseouences of tms manipulation fcjj.owed.

,
lieve will be r.ore enlig-.tem nj.

Unat distir.guisner tms litigation from tne fj?rden-vprietv federal court cases is that
tr.e uniformly liberal judges knew that 1 was a strong conservative legal academic in contest
with the Arerican 3ar Association, tneir refusal of recusal racticr.s at both district court
ar.j appellate level, and tie truly bizarre reasoning used bv tTe court cf arreals tc reject
a l l cf r— contentions. I c=̂  onlv hit a fe\r nienlights m t"is short statement, ^or evar—
rle, m the eisaffiliation case, dealing m rsrt witn the 7tr. t.renament, the 3rd Circuit
.-.eld that a writ of replevin could D£ treated as an equitable romedv, thus denying a risht

rt 'srefusal tc giver srreals affirmed a district cout ia l ox.--. likewise, luntar\- v;ithdrav=l from a state bar cf a rece-.tlv fired- . „ - ._ cetOTrinmfi whether tie vo

:ss



4183

- 2 -

corsoration, issuing one sh^re c ' stock, oar value SI, '.;-iich V.'idener bouzht for :•'!. 7-.e
.̂r.nexed briefs =.nn rsterials indicate many o^her similar ex îr.ples of tcrured rezscr.ir^

ar.d -atent refusal tc fcllcv clear law.

Lest this be brushed aside as the Isrent of a disarcointed liti«:=nt, I res: cci-t cut
that disacBOin-T.eni ir.clies Lh t̂ there were exnectatior.s of better rer.for-.ance, =.r.̂  •=-*tsr
Kore than 30 years as a cc~servative la'.rv-sr and lesal sender, rny excectatiens cf liberal
jidges are now so niniEal zr.*t ncthins; thsy could dc wcvli fall below these exrectaticr.s.
But I am an outraged li t igant, because i t is an outrage to have a Court of Itteals te l l re
that resievin which I derrar.ded Is an equitable rer«dr. '

As I ar. now ag^in about to en;er irto federal court litization against the Dukakis
adriniEtracior. SOT ssnirulatin^ tue educaticnal licensing nrocess i- "assachusetts, Z art
naturallr deeolv concerned wiai insuring tnat there will be effective Surrer.e Co r̂t su-er-
vision ever tne federal court svste1-.. ou-ge Bork's record indicates that hs Till fcllov;
clear law 9.r..i will not tolerate weird resi'lts. As a once-burned and now twice-shy litigant
that J.S ?. hcnef.i si-^i. ?cr .xe, the issue is not his views on abortion, because 'ie is nc"
beir.s: ar-ointe-. to t-e ";elv:=re cr r'assschusetts legislature, but rather his views on r°-
rievir:. If "e knows that r-?rlevin is a le«.l rer.edv snd ent-iils * ri=;Tt to t r i s l bv jury,
and 1 think tnat he does, t-.en he knc".;s r.cre than trs Court of icpsais »".ich i h--vs i?"
business before does, and his elevation to the 5uDre~e Court clearly serves the "ublic
interest.
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T H E U N I V E R S I T Y O F C H I C A G O

THE LAW S C H O O L
1 1 1 1 E A S T 1 0 T H S T R E E T

C H I C A G O • I L L I N O I S 6 0 6 3 7

September 23, 1987

The Honorable Joseph R. Biden
United States Senate
Washington, D.C. 20510

Dear Senator Biden:

I was distressed to hear Secretary Carla Hills invoke my
name yesterday to support the proposition that Judge Bork would
be good for women because he would not apply formal equality in
the context of sex. This statement is very misleading. I have
been, and am, an opponent of Judge Bork's nomination. There is
no basis for thinking that Judge Bork will be willing to extend
constitutional protection against discrimination to women under
any standard. Indeed, what evidence there is suggests that he
will construe even statutory protections as narrowly as
possible.

I am sending this letter to other members of the committee
by regular mail. I would appreciate your sharing the contents of
this letter with other members as soon as possible.

Sincerely yours

j
Mary E. Becker
Professor of Law
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Planning & Commurrtv
DtAeiopmeT Department
M.r\; Lutne- King Jr
CK ; Centc Build'nc
21N Niii»',.- S'ree" 2nd flooi

PEACE AND JUSTICE COMMISSION

September 30, 1967

To: Members of tne I. S. Senate J u d i c i a r y Committee

From: Berkeley Commission on Peace and J u s t i c e

Subjec t : CONFIRMATION OF ROBERT BORK TO THE U.S. SUPREME COURT

Due to the f a c t t h a t Robe r t Bork c i t e d Dr. A l e x a n d e r M e i k l e j o h n in h i s
t e s t i m o n y on the F i r s t Amendment b e f o r e your Commit tee , and t h a t Dr .
Meiklejohn wa.= a r e s i d e n t of Berkeley, the Berkeley Commission on Peace and
J u s t i c e \ o t c t unanimously on September 25, 19&7 to send you Dr. MeiKlejohn's
r e l e v a n t test imony before tne Subcommittee on C o n s t i t u t i o n a l Rights of yoar
Committee in 1955.

As you v i l l see from the following q u o t a t i o n s , Dr. Meikle john 's unders tanding
of the U.S. C o n s t i t u t i o n was qu i te d i f f e r e n t from tha t expressed by Robert
Bork.

. . .What is the supreme governing agency of t h i s nat ion? In i t s
opening s ta tement the C o n s t i t u t i o n answers t h a t ques t ion . "We,
the People of the United S t a t e s , " i t d e c l a r e s , "do ordain and
establish this Constitution..." Those are revolutionary words
which define the freedom which is guaranteed by the Tirs t
Amendnent. They mark off our government from every form of
despotic polity. The legal powers of the people of the United
States are not granted to them by some one else--by kings or
barons or pr iests , by legislators or executives or judges. All
p o l i t i c a l au thor i ty , wnether delegated or not, belongs,
cons t i tu t iona l ly , to us. If any one else has po l i t i c a l
authority, we are lending i t to him. We, the people, are supreme
in our own right. We are governed, directly or indirectly only
by ourselves. . . .

...What shall be read? What he himself decides to read. With
whom shall he associate in polit ical advocacy? With those with
whom he chooses to associate. Whom shall ne oppose? Those with
who"1 he disagrees. Snail any branch of tne government attempt to
control his opinions or his vote, to drive nim by duress or
intimidation into believing or voting this way or that? To do
tnis is to violate the Constitution at its very source. We, the
people of the Ur.ited States, are self-governing. That is what
our freedom means .
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Testimony on the Meaning of
The First Amendment

In 1955, when he was eighty-three years old. Metkiejohn
was summoned be/ore the Senate Subcommittee on Consti-
tutional Rights to summarize his interpretation of the First
Amendment. This was a subcommittee to the Senate Judici-
ary Com/mi tee, a bo the parent body of the Subcommittee
on Internal Security The Henmngs Subcommittee took its
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name from its chairman. Thomas Carey Henmngs, Jr.,
who had been elected senator from Missouri in 1950 on a
platform of opposition ;o McCarthyism and the Internal
Security Act of 1950. In early 1955. when Henmngs was
named zhairman of the Subcommittee on Civil Rights, he
changed its name to Constitutional Rights, so (hat the com-
mittee could examine the whole BUI of Rights to see
whether it was being violated. The Senate had censured
Senator Joseph McCarthy in November, 1954. but it was
still a bad time for (he Bill of Rights. Chief Justice Earl
Warren said in SL LOUIS in February. 1955, that if the
nation were asked at that time to ratify the Bill of Rights, it
would not Jo so.

The Hennings Subcommittee began its hearings on free-
dom of speech, press, and assembly by inviting four legal
scholars to discuss the extent to which Congress could con-
stitutionally limit these freedoms in the interest of national
security. The subcommittee invited Alexander Meiklejohn;
Zechanah Chafee. professor of law at Harvard University;
Thomas I. Cook, professor of political science at Johns
Hopkins University: and Morns L. Ernst, a leading ACLCJ
lawyer in New York: City. After these four testified, the sub-
committee heard testimony from witnesses about actual con-
ditions. Henmngs warned, by means of these hearings, to
reduce the size of :he security program and to reform its
procedural failings. But before he could issue a final report
the Supreme Court, on June II. 1956. mCole / Young,
held that the Eisenhower Security Program exceeded the
authority granted by Congress in Public Law 733 (1950).

Meiklejohn's testimony was published in Senate. Com-
mittee on the Judiciary. Subcommittee on Constitutional
Rights. Hearings. Uth Congress, 1st Session. 1955. Part
!. Ijf. and also ;/r Alexander Metktejohn. Political Free-

dom: The Constitutional Powers of the People (Sew
York: Oxford University Press. 1965). pp. 107-124.

Mr. Chairman and Memoers of r.he Committee:
[ deeply appreciate your courtejsy in asking me to join with you in

an attempt to define the meaning o( the words, 'Congress shall make
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no law . abridging the freedom of speech, or of che press; or the
right of the people peaceably to assemble, and co petition che govern-
ment for a redress of grievances." Whatever those words may mean,
they go directly to the heart of our American plan of government. If
we can understand them we can know what, as a self-governing
nation, we are trying to be and to do. Insofar as we do not understand
them, we are in grave danger of blocking our own purposes, of deny-
ing our own beliefs.

I

It may clarify my own part in our conference if I tell you at once my
opinion concerning this much-debated subject. The First Amendment
seems to me to be a very uncompromising statement. It admits of no
exceptions. It tells us chat the Congress and, by implication, all other
agencies of the government are denied any authority whatever to limit
the political freedom of the citizens of che United States. It declares
that with respect to political belief, political discussion, political advo-
cacy, political planning, our citizens are sovereign, and the Congress is
their subordinate agent. That agent is luthorized, under strong safe-
guards against che abuse of its power, to limit the freedom of men as
they go about :he management of their private, their non-political,
affairs. But the same men, as they endeavor to meet the public
responsibilities of citizenship in a free society, are in a vital sense,
which is not easy to denne, beyond che reach of legislative control.
Our common cask, as we talk together today, is to determine what
that sense is.

Mr. Chairman, in view of your courtesy to me, I hope you will not
rind me discourteous when I suggest that the Congress is a subordi-
nate branch of che government of the United States. In saying this I
am simply repeating in less passionate words what was said by the
writers of the Federalist papers when, a century and three-quarters
ago. they explained che meaning of che proposed Constitution to a
body politic which seemed very reluctant iu adopt it. Over and over
again the writers of chose papers declared that che Constitutional Con-
vention had given to the people adequate protection against a much-
feared cyranny of che legislature. In one of che most brilliant state-
ments ever written about the Constitution, che Federalist says —

It is one ching co be subject to the laws, and another to be
dependent on :he legislative body. The nrst comporcs with, the
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last violates, ihe fundamental principles of good government,
and, whatever may be the forms of -he Constitution, unites all
power in the same hands. 1N0. 71)

It is chiefly the legislature, che rVdera/isr insists, which threatens to
usurp the governing powers of the people. In words which unfor-
tuaately have some relevance today, it declares that "It is against che
enterprising ambition of this department that, the people ought to
indulge their jealousy and exhaust all their precautions." And,
further, che hesitant people were assured chat the Convention, having,
recognized chis danger, had devised adequate protections against it.
The representatives, it was provided, would be elected by vote of the
people. Elections would be for terms brief enough to ensure active
and continuous popular control. The legislature would have no law-
making authority other than those limited powers specifically delegated
to it. A general legislative power to act for the security and welfare of
the nation was denied on the ground that it would destroy the basic
postulate o( popular self-government on which the Constitution rests.

As the Federalist thus describes, with insight and accuracy, the
Constitutional defenses oi the freedom of the people against legisla-
tive invasion, it is not speaking of that freedom as an "individual
right" which is bestowed upon the citizens by action of che legislature.
Nor is :he principle of the freedom o( speech derived from a law of
Nature or of Reason in :he abstract. As it stands in the Constitution,
it .s in expression oi the basic American political agreement that, in
the last resort, the people o( the United States shall govern them-
selves. To rind its meaning, therefore, we must dig down to the very
foundations of the self-governing process. And what we shall there
rind is the fact that when men govern themselves, it is they—and no
one else —who must pass judgment upon public policies. And that
means that in our popular discussions, unwise ideas must have 4 hear-.
ing as well as wise ones, dangerous ideas as well as safe, un-American
is well as American. Just so far as, at any point, the citizens who are
to decide issues ire denied acquaintance with information or opinion
or doubt or disbelief or criticism which is relevant to those issues, just
so far che result must oe ill-considered, ill-balanced planning for the
general good. It is that mutilacion o( ihe thinking process o( the com-
munity against which the First Amendment is directed. That provi-
sion neither the Legislature, nor :he Executive, nor che Judiciary, nor
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ill of them acting together, has authority to nullify. We Americans
have, together, decided to be politically free.

Mr. Chairman, I have now stated for your consideration the thesis
that the First Amendment is not "open to exceptions"; that our
American 'freedom of speech" is not, on any grounds whatever, sub-
ject to abridgment by the representatives of the people. May I next
try to answer two arguments which are commonly brought against that
thesis in the courts and in '.he wider circle of popular discussion?

The first objection rests upon the supposition that freedom of
speech may on occasion threaten the security of the nation. And when
these two legitimate national interests are in conflict, the government,
it is said, must strike a balance between them. And that means that
the First Amendment must at times yield ground. The freedom of
speech must be abridged in order that the national order and safety
may be secured.

In the courts of the United States, many diverse opinions have
asserted that "balancing" doctrine. One of these, often quoted, reads
as follows:

To preserve its independence, and give security against
foreign aggression and encroachment, is the highest duty of
every nation, and to attain these ends nearly all other considera-
tions are to be subordinated. It matters not in what form such
aggression comes. . . The government, possessing :he powers
which are to be exercised for protection and security, :s clothed
with authority to determine the occasion on which the powers
shall be brought forth.

That opinion tells us that the "government" of the United States
has unlimited authority to provide for the security of the nation, as it
may seem necessary and wise. It tells us. therefore, that constitution-
ally, the government which has created the defenses o( political free-
dom may break down those defenses. We, the people, who have
enacted the First Amendment, may by agreed-upon procedure modify
or annul that amendment. \nd, since we are, as i government, a
sovereign nation. I do not see how any of these assertions can be
doubted or denied. We Americans, as a body-politic, may destroy or
limit our freedom whenever we choose. But what bearing has that
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iUiement upon the authority of Congress to interfere.with the provi-
sions of the First Amendment'' Congress is not the government. It is
only one of four branches to each of which the people have denied
specific and limited powers as well as delegated such powers. And in
the case before us, the words, "Congress shall make no law . . .
abridging the freedom of speech," give plain evidence that, so far as
Congress is concerned, the power to limit our political freedom has
been explicitly denied.

There is, I am sure, a radical error in the theory that the task of
"balancing" the conflicting claims of security and freedom has been
delegated to Congress. It is the failure to recognize that the balancing
in question was carefully done when, one hundred seventy years ago,
the Constitution was adopted and quickly amended. The men who
wrote the text of that Constitution knew, quite as well as we do, that
the program of political freedom is a dangerous one. They could fore-
see that, as the nation traveled the ways of self-government, the
freedom of speech would often be used irresponsibly and unwisely,
especially in the times of war or near-war, and that such talking might
have serious consequences for the national safety.

They knew, too, that a large section of the voting population was
hostile to the forms of government which were then being adopted.
And, further, they had every reason to expect that in a changing
world, new dissatisfactions would arise and might in times of stress
break out into open and passionate disaffection. All these considera-
tions, I am saying, were as clearly and as disturbingly present to their
minds as they are to our minds today. And because of them, the First
Amendment might have been written, not as it is, but as the Courts
of the United States have re-written it in the war-maddened years
since 1919 The Amendment might have said, "Except in times and
situations involving clear and present danger' to the national security.
Congress shall make no law abridging the freedom of speech." Or it
might have read, "Only when, in the judgment of the legislature, the
interests of order and security render such action advisable shall
Congress abridge the freedom of speech." But the writers of the
Amendment did not adopt either of these phrasings or anything like
them. Perhaps a minor reason for their decision was the practical cer-
tainty that the Constitution, if presented in that form, would have
failed of adoption. But more important than such questionable histori-
cal speculation are two reasons which are as valid today as they were
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when the Amendment was decreed.
First, our doctrine of political freedom is not a visionary abstrac-

tion. It is a belief which is based in long and bitter experience, which
is thought out by shrewd intelligence. It is the sober conviction that,
in a society pledged to self-government, it is never true that, in the
long run, the security of the nation is endangered by the freedom of
the people. Whatever may be the immediate gains and losses, the
dangers to our safety arising from political suppression are always
greater than the dangers to that safety arising from political freedom.
Suppression is always foolish. Freedom is always wise. That is the
faith, the experimental faith, by which we Americans have undertaken
to live. If we, the citizens of today, cannot shake ourselves free from
the hysteria which blinds us to that faith, there is little hope for peace
and security, either at home or abroad.

Second, the re-writing of the First Amendment which authorizes
the legislature to balance security against freedom denies not merely
some minor phase of the amendment but its essential purpose and
meaning. [Whenever, in our Western civilization, "inquisitors" have
sought to justify their acts of suppression, they have given plausibility
to their claims only by appealing to the necessity of guarding the pub-
lic safety It is that appeal which the First Amendment intended, and
intends, to outlawjSpeaking to the legislature, it says, "When times
of danger come upon the nation, you will be strongly templed, and
urged by popular pressure, to resort to practices of suppression such
as those allowed by societies unlike our own in which men do not
govern themselves. You are hereby forbidden to do so. This nation
of ours intends to be free. 'Congress shall make no law . . . abridging
the freedom of speech.' "

The second objection which must be met by one who asserts the
unconditional freedom of speech rests upon the well-known fact that
there are countless human situations in which, under the Constitu-
tion, this or that kind of speaking may be limited or forbidden by leg-
islative action. Some of these cases have been listed by the courts in
vague and varying ways. Thus libels, blasphemies, attacks upon public
morals or private reputation have been held punishable. So too, we
are told that "counselling a murder" may be a criminal act, or
"falsely shouting fire in a theatre, and causing a panic." "Offensive"
or "provocative" speech has been denied legislative immunity. "Con-
tempt of court," shown by the use of speech or by refusal to speak,



4194

236 Meiklejohn

may give basis for prosecuuon. Utterances which cause a riot or which
"incite" to it may be subject to the same legal condemnation. And
this listing of legitimate legislative abridgments of speech could be
continued indefinitely. Their number is legion.

In view of these undoubted facts, the objection which we must now
try to meet can be simply stated. In all these cases, it says, inasmuch
as speaking is abndged, "exceptions" are made to the First Amend-
ment. The Amendment is thus shown to be, in general, "open to
exceptions." And from this it follows that there is no reason why a
legislature which has authonty to guard the public safety should be
debarred from making an "exception" when faced by the threat of
national danger.

Now the validity of that argument rests upon the assumed major
premise that whenever, in any way, limits are set to the speaking of
an individual, an "exception" is made to the First Amendment. Bui
that premise is clearly false. It could be justified only if it were shown
that the Amendment intends to forbid every form of governmental
control over the act of speaking. Is that its intention? Nothing could
be further from the truth. May I draw an example from our own
present activities in this room? You and I are here talking about free-
dom within limits defined by the Senate. I am allowed to speak only
because you have invned me to do so. And just now everyone else is
denied thai privilege. Bui further, you have assigned me a topic to
which my remarks must be relevant. Your schedule, too, acting with
generosity, fixes a lime within which my remarks must be made. In a
word, my speaking, though "free" in the First Amendment sense, is
abridged in many ways. Bui your speaking, too, is controlled by rules
of procedure. You may, of course, differ in opinion from what I am
saying. To that freedom there are no limits. But unless the chairman
intervenes, you are not allowed to express that difference by open
speech until I have finished my reading. In a word, both you and I are
under control as to what we may say and when and how we may say
it. Shall we say, then, thai this conference, which studies the principle
of free speech, is itself making "exceptions" to that principle? 1 do
not think so. Speech, ai a form of human action, is subject to regula-
tion in exactly the same sense as is walking, or lighting a fire, or
shooting a gun. To interpret the First Amendment as forbidding such
regulation is to so misconceive its meaning as to reduce it to non-
sense.
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The principle here at issue was effectively, though not clearly,
stated by Mr. Justice Holmes when, in ihe Frohwerk case, he said —

The First Amendment, while prohibiting legislation against
free speech as such, cannot have been, and obviously was not,
intended to give immunity to every form of language. . . We
venture to believe thai neither Hamilton nor Madison, nor any
other competent person, ever supposed that to make criminal
the counselling of a murder would be an unconstitutional
interference with free speech.

Those words of the great Jusuce, by denying that the First Amend-
ment intends to forbid such abridgments of speech as the punishing of
incitement lo murder, seem to me to nullify completely the supposed
evidence that the amendment is "open to exceptions." They show
conclusively the falsity of the "exception" theory which has been
used by the courts to give basis for the "danger" theory of legislative
authority to abridge our poliucal freedom. If, then, the "danger"
theory is to stand it must stand on its own feel. And those feet, if my
earlier argument is valid, seem to be made of clay.

Mr. Chairman, in the first section of this paper I spoke of the negative
fact that the Fust Amendment forbids the legislature to limit the pol-
itical freedom of the people May I now, surveying the same ground
from its positive side, discuss with you the active powers and respon-
sibilities of free citizens, as these are described or taken for granted in
the general structure of the Constitution as a whole? If 1 am not mis-
taken, we shall find here the reasons why the words of the great proc-
lamation are so absolute, so uncompromising, so resistant of
modification or exception.

The purpose of the Constitution is, as we all know, to define and
allocate powers for the governing of the nation. To thai end, three
special governing agencies are set up, and to each of them are
delegated such specific powers as are needed for doing its part of the
work.

Now thai program rests upon a clear distinction between the politi-
cal bod> »--liich delegates powers and the political bodies—Legislative,
Executive, and Judicial —to which powers are delegated. It presup-
poses, on the one hand, a supreme governing agency to* which,

^-375 0 - 89 - 10
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originally, all authority belongs. It specifies, on the other hand, subor-
dinate agencies to which partial delegations of authority are made.
What, ^hen, is tne working reiauon between the supreme agency and
its subordinates? Only i s we answer that quesuon shall we find the
posiuve meaning of the First Amendment.

First of all, then, what is the supreme governing agency of this
aation? In its opening statement the Constuuuon answers that ques-
tion. "We, the People of the United States," it declares, "do ordain
and estaolish this Constitution . ." Those are revolutionary words
wtiich define the freedom which is guaranteed by the First Amend-
ment. They mark off our government from every form of despotic
polity. The legal powers of the people of the United States are not
granted to them by some one else—by kings or barons or pnests, by
legislators or executives or judges. All political authority, whether
delegated or not, belongs, constitutionally, to us. If any one else has
political authority, we are lending it to him. We, the people, are
supreme in our own right. We are governed, directly or indirectly,
only by ourselves.

But now what have we. the people, in our establishing of the Con-
stitution, done with the powers which thus inhere in us? Some of
them we have delegated. But there is one power, at least, which we
have not delegated, which we have kept in our own hands, for our
own direct exercise. Article 1. (2). authorizes the people, in their
capacity as "electors," to choose their representatives. And that
means that we, the people, in a vital sense, do actively govern those
who, by other delegated powers, govern us. in the midst of all our
assigning of powers to legislative, executive, and judicial bodies, we
have jealously kept for ourselves the most fundamental of all powers.
It ts the power of voting, of choosing by joint action, those representa-
tives to whom certain of our powers are entrusted. In the view of the
Constitution, then, we the people are not only the supreme agency.
We are also, politically, an active electorate—a Fourth, or perhaps
better, a First Branch which, through its reserved power, governs at
tne polls. Tnat is the essentiai meaning of the statement that we
Americans are, in actual practice, politically a (ret people. Our First
Amendment freedom is not merely an aspiration. It is an arrangement
made by women and men who vote freeiy and, by voting, govern the
nauon. That is the responsibility, the opportunity, which the Constitu-
tion assigns to us. however slackly and negligently we may at times
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have exercised our power.
It follows from what has just been said that under the Constitution,

we Americans are politically free oniy insofar as our voting is free. But
to get the full meaning of that statement we must examine more
closely what men are doing when they vote, and how tney do IL

The most obvious feature of activity at the polls is the choosing
among candidates for office. But under our election procedures, with
their parry platforms and public meetings, with the turmoil and pas-
sion of partisan debate, the voters are also considering and deciding
about issues of public policy. They are thinking. As we vote we do
more than elect men to represent us. We also judge the wisdom or
folly of suggested measures. We plan for the welfare of the nation.
Now it is these "judging" activities of the governing people which the
First Amendment protects by its guarantees of freedom from legisla-
tive interference. Because, as self-governing women and men. we the
people have work to do for the general welfare, we make two
demands. First, our judging of public issues, whether done separately
or in groups, must be free and independent—must be our own. It
must be done by us and by no one else. And second, we must be
equally free and independent in expressing, at the polls, the conclu-
sions, the beliefs, to which our judging has brought us. Censorship
over our thinking, duress over our voting, are alike forbidden by the
First Amendment. A legislative body, or any other body which, in any
way, practices such censorship or duress, stands in "contempt" of the
sovereign people of the United States.

But, further, what more specifically are the judging activities with
which censorship and duress attempt to interfere? What are the intel-
lectual processes by which free men govern a nation, which therefore
must be protected from any external interference? They seem to be
of three kinds.

First, as we try to "make up our minds" on issues which affect the
general welfare, we commonly —though not commonly enough—read
the printed records of tne thinking and believing which other men
have done m relation to chose issues. Those records are found in
documents and newspapers, in works of art of many kinds. And all
this vast array of idea and fact, of science and fiction, of poetry and
-pfose. of belief and doubt, of appreciation and purpose, of informa-
tion ana argument, the voter may rind ready to help him in making up
his mind.
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Second, we electors do our thinking, not only by individual reading
and reflection, but also in the active associations of private or public
discussion. We think together, as well as apan. And in- this field, by
the group action of congenial minds, by the controversies of opposing
minds, we form parties, adopt platforms, conduct campaigns, hold
meetings, in order that tnis or that set of ideas may prevail, in order
that that measure or this may be defeated.

And third, when election day finally comes, the voter, having
presumably made up his mind, must now express it by his ballot.
Behind the canvas curtain, alone and independent, he renders his
decision He acts as sovereign, one of the governors of his country.
However slack may be our practice, that, in theory, is our freedom.

What, then, as seen against this Constitutional background, is the
purpose of the First Amendment, as it stands guard over our free-
dom? That purpose is to see to it thai in none of these three activities
of judging shall the voter be robbed, by action of other, subordinate
branches of the government, of the responsibility, the power, the
authority, which are his under the Constitution. What shall be read?
What he himself decides to read. With whom shall he associate in pol-
itical advocacy0 With those with whom he chooses to associate
Whom shall he oppose0 Tnose with whom he disagrees. Shall any
branch of ihe government attempt to control his opinions or his vote,
to drive him by duress or intimidation into believing or voting this
way or that0 To do this is to violate the Constitution at us very
source. We, the people of the United States, are self-governing. That
is what our freedom means.

Mr. Chairman, this interpretation of the First Amendment which I
have tried to give is, of necessity, very abstract May 1, therefore, give
some more specific examples of us meaning at this point or that?

First, when we speak of the Amendment as guarding the freedom
to hear and to read, the principle applies not only to the speaking or
writing of our own citizens but also to the writing or speaking of every-
one whom a citizen, at his own discretion, ma> choose to hear or to
read And this means that unhindered expression must be open to
non-citizens, to resident aliens, to writers and speakers of other
nations, to anyone, past or present, who has something to say which
may have significance for a citizen who is thinking of the welfare of
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this nation. The Bible, the Koran, Plato, Adam Smith, Joseph Stalin,
Gandhi, may be published and read in the United States, not because
they have, or had, a right to be published here, but because we, the
citizen-voters, have authority, have legal power, to decide what we
will read, what we will think about. With the exercise of that
"reserved" power, all "delegated" powers are, by the Constitution,
forbidden to interfere

Second, in the held of public discussion, when citizens and their
fellow thinkers "peaceably assemble" to listen to a speaker, whether
he be American or foreign, conservative or radical, safe or dangerous,
the First Amendment is not, in the first instance, concerned with the
"right" of the speaker to say this or that. It is concerned with the
authority of the hearers to meet together, to discuss, and to hear dis-
cussed by speakers of iheir own choice, whatever they may deem
worthy of their consideration

Third, the same freedom from attempts at duress is guaranteed to
every citizen as he makes up his mind, chooses his party, and finally
casts his vote. During that process, no governing body may use force
upon him, may try to drive him or lure him toward this decision or
that, or away from this decision or that. And for that reason, no
subordinate agency of the government has authority to ask, under
compulsion to answer, what a citizen's political commitments are. The
question, "Are you a Republican?" or "Are you a Communist0",
when accompanied by the threat of harmful or degrading conse-
quences if an answer is refused, or if the answer is this rather than
that, is an intolerable invasion of the "reserved powers" of the
governing people. And the freedom thus protected does not rest upon
the Fifth Amendment "right" of one who is governed to avoid self-
lncnmination. It expresses the constitutional authority, the legal
power, of one who governs to make up hii own mind without fear or
favor, with the independence and freedom in which self-government
consists.

And fourth, for the same reason, our First Amendment freedom
forbids that any citizen be required under threat of penalty to take an
oath, or make an affirmation as to beliefs which he holds or rejects.
Every citizen, it is true, may be required, aiiU snould be required, to
pledge loyalty, and to practice loyalty, to the nation. He must agree to
support the Constitution. But he may never be required to believe in
the Constitution. His loyalty may never be tested on grounds of
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adherence co, or rejection of. any belief. Loyalty does not imply con-
formity o( opinion. Every citizen ot che United States has Constitu-
tional authority co approve or to condemn any laws enacted by the
Legislature, any actions caken by che Executive, any decisions ren-
dered by che Judiciary, and any principles established by the Constitu-
tion. All these enactments which, as men who ire governed, we must
obey, are suoject to our approval or disapproval, as we govern. With
respect to all of them, we, who are free men, are sovereign. We are
"The People." We govern the United States.

Vir. Chairman, t have tried co state and defend the assertion that
Consututional guarantee of political freedom is not "open to excep-
tions." Judgment upon the theoretical validity of that position I now
leave in your hands.

But as between conflicting views at che First Amendment, there is
also i practical question of efficiency. May I, in closing, speaking with
the tcntativeness becoming to a non-lawyer, offer three suggestions as
to che working basis on which decisions about political freedom should
rest?

First, che experience of che courts since 1919 seems co me co show
that, as i procedural device for distinguishing forms of speech and
writing and assembly which the Amendment does protect from those
which it does not protect, the "clear and present danger" test has
failed to work. Its basic practical defect is that no one has been able to
give it dependable, or even assignable, meaning. Case by case, opinion
by opinion, it has shifted back and forth with a variability of meaning
which reveals its complete lack of Constitutional basis. In his opinion
confirming the conviction of Eugene Dennis and others for violation
of che Smith Act. Judge Learned Hand reviewed the long series of
judicial attempts to give to the words "clear and present" a usable
meaning. His conclusion reads, in part, as follows:

The phrase "clear and present danger", .is a way to describe
a penumbra of occasions, iven che outskirts of which are
indefinable, but within which, as is so often the case, the courts
must find their way as they can. In each case they must ask
whether che gravity of :he "svil," discounted by its improbabil-
ity, justifies such an invasion of (as speech as is necessary to
avoid the danger.
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And to this bewildering interpretation or" the words, "clear and
present," he adds:

That is a test in whose application the utmost differences of
opinion have constantly arisen, even in the Supreme Court.
Obviously it wuuld be impossible to draft a. statute which should
attempt to prescribe a rule for each occasion; and it follows, as
we have said, either that the Act is definite enough as it stands,
or that it is practically impossible to deal with such conduct in
general terms.

Those words, coming from the penetrating and powerful mind of
Learned Hand, show how intolerable it is that the most precious, most
fundamental, value in the American plan of government should
depend, for its defense, upon a phrase which not only has no warrant
in the Constitution but has no dependable meaning, either for a man
accused of crime or for the attorneys who prosecute or defend him or
for the courts which judge him. That phrase does not do its work. VVe
need to make a fresh start in our interpreting of the words which pro-
tect our political freedom.

Second, as we seek for a better test, it is of couse true that no legal
device can transform the making o( decisions about freedom into a
merely routine application 01 an abstract principle. Self-government is
a complicated business. And yet, the "no-exception" view which 1
have offered seems to me to promise a more stable and understand-
able basis for judicial decision than does the 1919 doctrine which the
courts have been trying to follow. For example, the most troublesome
issue which now confronts our courts and our people is that of the
speech and writing and assembling of persons who rind, or think they
rind, radical defects in our form of government, and who devise and
advocate plans by means of which another form might be substituted
for it. And the practical question is, "How far. and in what respects,
are such revolutionary planning and advocacy protected by the First
Amendment?"

It is, of course, understood that if such persons or groups proceed
to forceful or violent action, or even to overt preparation for such
action, against the government, the First Amendment offers them, in
that respect, no protection, its interest :s limited to the freedom of
judgment-making—of inquiry and belief and conference and persua-
sion and planning and advocacy. It does not protect either overt action



4202

244 Metklejohn

or incitement to such action. It is concerned only with those political
activities by wnich, under the Constitution, free men govern them-
selves.

From what has just been said it follows that, so far as speech and
writing are concerned, the distinction upon which the application of
the First Amendment rests is that between "advocacy of action" and
"incitement to action." To advocacy the amendment guarantees free-
dom, no matter what may be advocated. To incitement, on the other
hand, the amendment guarantees nothing whatever.

This distinction was sharply drawn by Justice Brandeis when, in the
W-Ti/meycase, he said—

Every denunciation of existing law tends in some measure to
increase the probability that there will be violations of it. Condo-
nation of a breach enhances the probability. Propagation of the
criminal state of mind by teaching syndicalism increases it.
Advocacy of law-breaking heightens it still further. But even
advocacy of violation, however reprehensible morally, is not a
justification for denying free speech where the advocacy falls
short of incitement and there is nothing to indicate that the
advocacy would be immediately acted on.

Those words, I think, point the way which decisions about our pol-
itical freedom can, and should, follow. An incitement, I take it, is an
utterance so related to a specific overt act that it may be regarded and
treated as a part of the doing of the act itself, if the act is done. h$
control, therefore, falls within the jurisdiction of the legislature. An
advocacy, on the other hand, even up to the limit of arguing and plan-
ning for the violent overthrow of the existing form of government, is
one of those opinion-forming, judgment-making expressions which
free men need to utter and to hear as citizens responsible for the
governing of the nation. If men are not free to ask and to answer the
question. "Shall the present form of our government be maintained
or changed?"; if, when that question is asked, the two sides of the
issue are not equally open for consideration, for advocacy, and for
adoption, then it is impossible to speak of our government as esta-
blished by the free choice of a self-governing people. It is not enough
to say that the people of the United States were free one hundred
seventy years ago. The First Amendment requires, simply and without
equivocation, that they be free now.



4203

16 Testimony on the Meaning of the First Amendment 245

Third, and finally, if we say, as this paper has urged, that in many
situations, speech and writing and assembly may be controlled by leg-
islative action, we must also say that such control may never be based
on the ground of disagreement with opinions held or expressed. No
belief or advocacy may be denied freedom if, in the same situation,
opposing beliefs or advocacies are granied thai freedom.

If then, on any occasion in the United States, u is allowable to say
that the Constitution is a good document, it is equally allowable, in
that situation, to say thai the Constitution is a bad document. If a
public building may be used in which to say, in time of war, that the
war is justified, then the same building may be used in which to say
that it is not justified. If it be publicly argued that conscription for
armed service is moral and necessary, a may be likewise publicly
argued that it is immoral and unnecessary. If it may be said that
American political institutions are superior to those of England or
Russia or Germany, it may, with equal freedom, be said that those of
England or Russia or Germany are superior to ours. These conflicting
views may be expressed, must be expressed, not because they are
valid, but because they are relevant If they are responsibly enter-
tained by anyone, we, the voters, need to hear them. When a question
of policy is "before the house," free men choose to meet u, not with
their eyes shut, but with their eyes open. To be afraid of any idea is to
be unfit for self-government Any such suppression of ideas about the
common good, the First Amendment condemns with its absolute
disapproval. The freedom of ideas shall not be abridged.
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TESTIMONY

S u b m i t t e d Dy
B ' M I E'RITH. VnOMEN
on the nomination of
JUDGE ROBERT K. BORK
to the Supreme Court

Senate Judiciary Committee
September 1967

Inis testimony is submitted on behalf of the 120,000 members

of L'nai E'rith V. onsen. Members cf B'nai B'rith in omen are

Jewish women who live in cities end towns across the country.

we are women of Ell ages who are, by and large, part of the

mamstreari of American life. 1 tic5ve heard from rr,any of our

members in the weeks since Judge Ecrk's nomination and tne

overriding message I'm receiving is one of alarm at the

possibility of his confirmation.

we are concerned that if Judge Eork's nomination to the

Supreme Court is confirmed by the Senate, we will see a

marked -- and unwanted change in individual rights,

women's rights and civil rights. Many of us are activists and

had to fight to secure tnese rights. but even more of us have

simply built our lives assuming that certain fundamental

freedoms were ours ana that in this country they would De

ours forever.

Vie remember the days when there was prayer in schools and

how excluaed v.e felt. We remember the days before abortion

was legal and know the degradation many women felt about

having to resort to back alley abortions. 'we remember

segregated lunch counters and poll taxes and institutions of

higher learning that closed their doors to men ana women who

were not white. we remember when we finished college --

some of us the first women m our families to do so -- and

were tolc tnat ceyond teaching and social work, we would

never go very far. we remember a world that was ripe for the

merciful and judicious intervention of the courts. And tne

courts Gia not let us down.

Now, we are concerned that those rights that we have fought

for or assumed were secure may De reversed if Judge Bork is

appointee to tne court.

he base tnis view on Judge Bork's writings and opinions on

such matters as tne separation of church and state, privacy,

abortion rights and discrimination on the basis of race or

gender .
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In these areas, Judge Bork's opinions appear to be guided by a

rigid interpretation cf what the Constitution protects as a

"right." he believe that r.is opposition to numerous Supreme

Court decisions in the recent past threatens the gams we have

made, as a country, m the last twenty years of social progress.

And we are concerned.

"we are concerned that with Judge Bork on the Supreme Court,

we will see serious erosion in the wall of separation between

church and state. He has stated that the Supreme Court made

a mistake in 1962 when it ruled tnat public school officials

could not require students to recite a state-sanctioned prayer,

in commenting on tax aid to private schools, he called for "the

reintroauction of some religion into public schools and some

greater religious symbolism in our public life."

Judge Bork has stated tnet the nation has grown to be too

"secularized" — tnat making religion a little more pervasive in

our lives would not be such a bad thing. In his view, what

our society needs is a little more "public morality." we are

greatly trouDled by tnese suggestions. Whose religion? whose

morality? Wnose decisions?

We fear he would implement the public morality with mandated

school prayer, public funding of private religious schools, the

reintroauction of government intrusion into areas of relagion.

We, in B'nai B'rith bon.en believe, as James Ksdison said, that

religion is "too personal, tco sacred, too holy," to be subject

to government interference. It is precisely the freedom from

tnis interference that attracted our parents and grandparents to

this country. It is the principle that has ensured all

religious minorities in our country freedom from possible abuse

from the majority.

We are concerned that Judge Bork's record demonstrates

insufficient sensitivity to the neeas of minorities m general.

We are especially distressed at his record on women's rignts.

his interpretation of the equal protection clause of the

fourteenth amendment makes it virtually impossible for women

to rely on the court to deal sternly with offenders in sex

discrimination cases.

We are also dismayed that Judge Eork does not see room in the

Constitution for the guaranteed right of reproductive freedom.

He opposes tne landmark pro-choice decision of Roe v. Wade on

the grounds that it is "unconstitutional." But what do we say

to our daughters and granddaughters in that case? That they

have no privacy? Or that they nave no freedom to make

important moral choices?
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Judge Eork's views on free and private choice do not stop with

abortion rights. In 19&5, he supported a Connecticut law that

banned tne use of contraceptives, even Dy married people. In

Judge Bork's view, the Supreme Court gave too much latitude

to the constitutional definition of privacy. What concerns us,

is his seeming preference for something worse -- government

intrusion into the private lives of citizens.

We are also troubled by his record on civil rights. Judge Bork

seems to have balked at every major juncture of progress in

the area of civil rights. Although he has since recanted a

number of his former positions in tnis area, we are troubled by

his lack of foresight.

In a 1965 article for New Republic Judge bork opposed

provisions of the Civil Rights Act tnat would require the

desegregation of public facilities. Altnough he has since

recanted the views expressed in that article, it suggests tnat

he failed to see how important legislative action on civil rights

was at that moment in history.

As Jewish women, we understand how important it is to cry

out against injustice in a timely manner. We have learned the

hard way that to hesitate in the face of oppression can have

disastrous consequences .

We are also concerned about Judge Bork's participation in the

"Saturday Night Massacre," during Watergate which included the

firing of special prosecutor Archibald Cox. His actions during

that period have raised serious questions about whether he was

willing to sidestep the law in order to serve the president. At

the moment, the Supreme Court is tentatively balanced on tne

issue of the separation of church and state and on other issues

that concern us. We fear that if Robert Bork is appointed to

tne Court, the balance en this issue and others will shift ana

shift radically.

It is difficult to get Judge Bork into focus. On one hand, he

consistently interprets the Constitution through the narrow lens

of "original intent." Yet on the other hand, he has reversed

his opinion so many times that one wonders how ne will

ultimately decide crucial cases in the areas of individual

rights, women's rights and civil rights.

We oppose the nomination of Robert Bork, finally, because we

are not convinced that he cares enough about the rights of

women and minorities to consistently interpret the Constitution
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with their well-being in mind. we are concerned that a

Constitution that is rigorously interpreted without regard to

the vulneraole segments of our society is not the document we

have known or have relied upon for so many years.

we urge you to oppose tne appointment of Robert Bo^k to the

Supreme Court.
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' Office of Legislative and Intergovernmental Affairs

Office of the Assistant Attorney General Washington. D.C 20530

September 28, 1987

The Honorable Harold R. Tyler, Jr.
Chairman
American Bar Association
30 Rockefeller Plaza
Suite 3600
New York, New York 10112

Dear Judge Tyler:

I understand that Judge Bork, at Senator Biden's request,
has authorized you to release to the Senate Judiciary Committee
memoranda and reports concerning the dismissal of Archibald Cox
you prepared following President Reagan's nomination of Judge
Bork to the Supreme Court. The Department of Justice hereby
waives its privilege with respect to these documents and has no
objection to their release to the Committee.

I ask that you provide me with a copy of the documents you
provide to the Committee.

Sincerely,

Jdjin R. Bolton
Assistant Attorney General

The Honorable Joseph R. Biden, Jr.
The Honorable Strom Thurmond
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UNITED STATES COURT OF APPEALS
DISTRICT OF COLUMBIA CIRCUIT

WASHINGTON D C 20001

ROBERT H BORK

September 28, 1987

Honorable Joseph R. Biden, Jr.
Chairman
Committee on the Judiciary
United States Senate
Washington, D.C. 20510-6275

Dear Senator Biden:

As you requested in your letter of September 23, 1987, I
have sent a letter to Judge Tyler authorizing the release of
memoranda and reports relating to the dismissal of Archibald Cox
and prepared by the ABA following my nomination to the Supreme
Court. I am enclosing a copy of that letter for your
convenience.

Please let me know if I can be of further assistance.

Sincerely,

Robert H. Bork
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UNITED STATES COURT OF APPEALS
DISTRICT Of COLUMBIA CIRCUIT

WASHINGTON O C 2OOOI

ROBERT H BORK

September 28, 1987

The Honorable Harold R. Tyler, Jr.
Chairman
American Bar Association
30 Rockefeller Plaza
Suite 3600
New York, New York 10112

Dear Judge Tyler:

Senator Biden informs me that, on the authority of my oral
waiver, you furnished the Senate Judiciary Committee with copies
of statements I made to the ABA in 1962 regarding the events
surrounding the dismissal of Archibald Cox.

Senator Biden also requests that I waive any objection to
the release of any additional memoranda or reports relating to
the dismissal of Mr. Cox which you may have compiled in
connection with my nomination to the Supreme Court. I have no
objection to the release of these documents to the Committee, and
would appreciate receiving a copy of whatever materials are
provided.

I appreciate your cooperation in this matter.

Sincerely,

Robert H. Bork

cc: Honorable Joseph R. Biden, Jr.
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Brigham Young University
I Reuben Clark Law School

September 28, 1987

Senator Joseph Biden
U.S. Senate
Wasington, D.C.

Dear Senator Biden:

We of the BYU law faculty want to express our concern that
the views expressed by Judge Bork are too extreme to make him an
appropriate nominee for Supreme Court Justice. Our opinion
reflects vital concerns that Judge Bork will undermine well
established constitutional and statutory protections.

Sincerely

Michael Goldsmith Jean Wegmanv Burns Constance Lundberg
Professor of Law Associate Professor Professor of Law

of Law
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"BLIND SPOT FOR BLACKS"-- AND WOMEN or LETTER FROM
NORTH CAROLINA

Albert Broderick

Tn 1864 when Lincoln was considering a replacement for
the deceased Chief Justice Roger B. Taney he knew what he
was looking for. "[W]e wish for a Chief Justice who will
sustain what has been done in regard to emancipation and the
legal tenders [wartime greenback legislation]." [2 Warren,
The Supreme Court in United States History, 401] But, he
added, "We cannot ask a man what he will do; and if we
should, and he should answer us, we should despise him for
it. Therefore, we must take a man whose opinions are known."

Until recently nominees to the Court did not even
present themselves to the Senate Judiciary Committee.
Apparently times have really changed. Even before the
hearings started on his nomination to the Court Judge Robert
H. Bork was active in his own behalf. The New York Times'
Linda Greenhouse put it this way: "By the time of the
hearings, he will have met individually with nearly all 14
members of the Judiciary Committee and with many, if not
most, of the other 86 senators as well." [Times, Aug. 4,
1987, p. 12] Leave aside the now-celebrated White House
briefing book and its crude attempt to repackage Bork as at
once a closet moderate, a Brandeis liberal, and a Powell
conservative.. In a recent interview (Newsweek, Sept. 14,
1987, p.14), Bork remarks that "I have, as you may have
noticed, a record." He then seems to disparage some of "the
stuff I wrote in the old days". He adds that even in light
of his most current reformulations "I don't know how a lot
of these things would come out," that is, in his opinions as
a Justice of the United States Supreme Court. Fair enough.
I've been puzzling another question: Does where the nominee
has been tell anything significant about who the person is
that aspires to succeed retired Justice Lewis Powell as the
"swing Justice" on the Court, and where he will (or may)
be?.

Who, you ask, is posing this question? I've been in
constitutional law for almost 25 years-- teaching law
students, writing articles in law reviews, and working on
briefs for the Supreme Court. These briefs include some solo
efforts of my own (in cases that I'll be discussing-- Bakke
(1977), Bob Jones University (1983) and Sheet Metal Workers
(1986)) . And there was a lone summons to testify at a Senate
hearing-- in favor of a bill to soften the impact of an
opinion by Justice Powell that restricted the standing of
litigants to have access to the courts. (The bill didn't
pass.)

For the past thirteen years whatever I've touched
—teaching, writing, briefing— it seems Powell was there.
Sometimes he'd aggravate with his flat "No." More often
he'd join naysaying majorities, but supply a concurrence
that showed the loser a way to half a loaf. In the access to
courts issue, he pointed out avenues around his own tough
language. His vote sent Allan Bakke to become a doctor and
left the state medical school's affirmative action plan in
smithereens (Bakke, 1978). But his opinion in Bakke iden-
tified circumstances in which affirmative action for minor-
ities (and women) could be possible. In a later case that
upheld minority preferences (Fullilove, 1980), Justice
Powell recalled the Supreme Court's role in perpetuating the
badges of slavery: "Indeed, our own decisions played no
small part in the tragic legacy of government-sanctioned
discrimination." He cited Plessy v. Ferguson, the 1896 case
whose "separate but equal" doctrine spawned racially segre-
gated schools, and Dred Scott v. Sandford, in which Chief
Justice Taney wrote for the Supreme Court in 1857 that even
free blacks could not be citizens and that Congress could
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not exclude slavery from newly admitted states. As we know,
Dred Scott produced a Civil War- Plessy, just as clearly,
led to 75 years of racial segregation in schools and in all
public facilities. In 1986 and 1987, over the uncompromising
opposition of President Reagan's Department of Justice,
Powell supplied the vote and analysis that upheld affirm-
ative action as a remedy for egregious past race and sex
discrimination•

On April 11, 1987 Justice Powell spoke in Chapel Hill,
North Carolina, at the retirement dinner tendered to the
distinguished professor and Supreme Court specialist, Eugene
Gressman. Powell's speech dealt admiringly with a Virginia
law teacher who had both John Marshall and Thomas Jefferson
as pupils. Chancellor George Wyeth. Many of us were hearing
of Wyeth for the first time. When we got around to it we
learned that Wyeth's most remembered legal effort pronounced
slavery unconstitutional under the Virginia constitution.
While he was in town, Justice Powell met with members of the
University of North Carolina law faculty (not my own). Two
colleagues who met with him reported that one professor
confronted Justice Powell with what seemed a bold query: Was
there any imminent prospect of a resignation from the
Supreme Court? Powell had replied forthrightly: None. Terry
Eastland, Attorney General Meese's spokesman, after the most
recent affirmative action decision had commented that a
couple of appointments to the Court would turn it around.
Mindful of this and the ripe years and occasional indispo-
sitions of Justices Blackmun (78), Brennan (81), and Mar-
shall (79), Justice Powell's reassurance provoked many sighs
of relief.

My scene shifts to Atlanta and the morning of June 27,
1987. In town for a former colleague's wedding, my wife and
I were staying at one of those hotels that deliver the local
paper to the door before breakfast. Tappy broke the morning
silence: "There's bad news today." What a powerful under-
statement. Justice Powell had resigned, the Justice whom,
more than any other, I had argued with and sought to win
over (in print). Despite occasional aggravations, his
sensitivity, openness, and simple striving for fairness
left his mark on me. The loss was personal.

There was now a crucial vacancy. On July 1st Chief of
Staff Howard Baker apparently persuaded President Reagan to
send up to the Senate the short list he was "considering".
The very next day, the President announced his choice:
Robert H. Bork. In June of 1986 Evans and Novak, the
conservative columnists, reported as fact that Justice
Powell would resign at the end of the Court's Term lastyear,
and be replaced by Judge Bork of the Court of Appeals for
the District of Columbia. Justice Powell had promptly
announced that he had no intention of retiring. After the
presidenial nomination of Judge Bork on July 2, 1987 Evans
and Novak modestly recalled their previous forecast; they
merely had the wrong year. The Bork nomination was hardly a
surprise. A Herblock cartoon had a wife taunting a stunned
husband: "You were expecting maybe Edward M. Kennedy." A
"whaddya gonna do"-type recalled a gag from New Deal days
that he found in the Yalta Papers. Roosevelt had indeed told
Stalin of a farmer's gift of a bottle of whiskey to an
elderly employee. The employer asked later "How was the
whiskey?" The hired hand said "Just right." Just what did
that mean? "If it had been better you wouldn't have given it
to me; if it had been any worse it would have killed me."

The ensuing ten weeks have made clear that opponents of
the Bork nomination have no intention of swallowing it
without going behind the label. I soon got caught up in the
vortex, collecting clippings, reading the stream of mater-
ial, old and new, sorting out on paper where it led me.
Draft followed draft into the round file under my desk. In
an earlier draft I charted the institutional advocates and
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opponents and their respective moves week-by-week. That was
dull, and already densely covered in the media. I settled on
what I thought were two major reasons why an uncommitted
Senator should vote against the nomination. That kept part
of my focus here at home.

My Senator, Terry Sanford, had returned home from an
inspection trip to the U.S.S.R. some weeks after the opening
gun was fired. He announced that he would make his decision
on the basis of his "conscience." Assuming, as I do, that
Sanford's test leaves space for an intelligent review of
constitutional history, why not vote for Bork? After all, my
other Senator, Jesse Helms, viewed as comfortably in Bork's
camp, can hardly be seen as voting against his conscience.
Some recent research and writing had convinced me that when
the Constitution itself is silent or ambiguous a person's
answer in conscience to a question like this depends on a
kind of constitutional belief system. Generally it forces
one to ask "What kind of country do I want this to be?"
Measured by this test. President Reagan was clearly justi-
fied in nominating Judge Bork, and Senator Helms in support-
ing him. I would hope that, just as clearly, it will bring
Senator Sanford and the handful of crucial undecideds to
vote against the nomination.

I said that two major reasons combined to convince me
that the Senate should withhold consent from the Bork
nomination. The first is simple history, and comes under the
heading of "constitutional politics." Of course, as Bork and
everyone else back to John Marshall have agreed, the Consti-
tution is "law." But, unlike ordinary private law, from the
beginning the Supreme Court has interpreted imprecise
formulations in the Constitution by making political
choices, choices that it claimed were consistent with the
language of the document. Some of these choices have proved
horrible, and some very good. And there has usually been
disagreement as to whether a particular choice is one or the
other.

Two universally admired Supreme Court Justices of a
generation ago, Robert H. Jackson and Benjamin N. Cardozo,
rejected the notion that the Court's constitutional process
could be reduced to "framers' intent" and "neutral prin-
ciples", Judge Bork's twin canons of judicial "Lestoil."

Justice Jackson (for whom the present Chief Justice was
a law clerk) referred to the Supreme Court as "a political
institution arbitrating the allocation of powers between
different branches of the Federal Government, between state
and nation, between state and state, and between majority

' government and minority rights." He recalled a concurring
comment by Justice Cardozo, who had served for 18 years on
New York's highest court before joining the United States
Supreme Court: "[I]t [the New York Court of Appeals] is a
great common law court; its problems are lawyers' problems.
But the Supreme Court is occupied chiefly with statutory
construction...and with politics." After recalling Cardozo's
comment, Jackson observed that Justice Cardozo "used 'poli-
tics' in no sense of partisanship but in the sense of
policy-making. His remarks point to some features of the
federal judicial power which distinguish it from the func-
tions of the usual law court."

Justice Jackson noted the absence of guidance in the
Constitution itself: "[N]either the text of the Constitution
nor the debates in the Constitutional Convention gave any
clear forecast of the part the Court was expected to play
.... The Constitution and the Judiciary Act of 1789 so far
as federal cases were concerned launched a Court without a
jurisprudence, which is something like launching a ship
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without a rudder. The Court of course had no tradition of
its own....The Supreme Court was not bound to any particular
body of learning for guidance....In five of Marshall's great
opinions he cited not a single precedent."

In three current law review articles I have examined
Jackson's insight in light of the way the Supreme Court has
actually decided constitutional cases. The "framers' intent"
theory —the key to the constitutional learning of Attorney
General Meese and Judge Bork—offered small help to the
Court in its first half century, for the framers' had agreed
not to publicize the proceedings of the Constitutional
Convention for 50 years. This silence was not broken until
the publication in 1840 of James Madison's journals. More-
over, in the Marshall and Taney years, when constitutional
cases constituted a very small part of the business of the
Supreme Court, special rules were promulgated for constitu-
tional cases, rules that differed from those applying to
the private law cases that dominated the Court's docket. For
example in 1834 Chief Justice Marshall announced such a
constitutional rule of decision that persisted in successor
Courts: "The practice of this Court is not (except in cases
of absolute necessity) to deliver any judgment where consti-
tutional cases are involved, unless four [of seven] judges
concur in opinion, thus making the decision that of a
majority of the whole court." The common law practice of
following precedent was never slavishly followed in
constitutional cases. In 1837 when Chief Justice Taney had
succeeded Marshall three cases were decided that represented
a turnaround from decisions of the Marshall Court. The
constitutional provisions under consideration were the same,
but the "constitutional politics" was different. The
"unyielding conservatism" ( Albert Beveridge's term) and
nationalizing politics of Marshall had been replaced by the
more flexible, state-friendly politics of the Taney Court.
By January of 1841, according to Charles Warren, "[S]o fully
had [President Andrew] Jackson's appointees on the Court
satisfied the country, that political criticism of its
decisions had almost entirely disappeared." [2 C. Warren,
The Supreme Court in United States History, 1922, at 341]
From 1868 to 1890 the Supreme Court interpreted the due
process clause of the 14th Amendment so as not to restrict
state legislation. From 1890 to 1937, the Court found it a
handy weapon of political restraint on state legislation.
After 1938 the Supreme Court restored economic due process
to its earlier dead letter status. And even the conservative
Hughes Court of the Nine Old Men made no fetish of "framers'
intent." In a case involving a Minnesota mortgage moratorium
law in 1934, during the depression years, the Court seemed
to concede that barring such a suspension of mortgage
payments had been the very intention of the framers of the
"obligation of contracts" clause of the Constitution. [Home
Building & Loan Ass'n v. Blaisdell, 1934]. In a familiar
passage Chief Justice Hughes found the framers' intent was
no bar to upholding the state law: "It is no answer to say
that this public need was not apprehended a century ago, or
to insist that what the provision of the Constitution meant
to the vision of that day it must mean to the vision of our
time. If by the statement that what the Constitution meant
at the time of its adoption it means today, it is intended
to say that the great clauses of the Constitution must be
confined to the interpretation which the framers, with the
conditions and outlook of their time, would have placed upon
them, the statement carries its own refutation. It was to
guard against such a narrow conception that Chief Justice
Marshall uttered the memorable warning--'We must never
forget that it is a constitution we are expounding.'
[McCulloch v. Maryland, 1819]." These examples of
constitutional politics antedate the Warren Court upon which
Judge Bork centered his chief complaints prior to the Burger
Court's abortion decision. •
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The Supreme Court's constitutional decision-making has
displayed various "brands" of politics: federalism politics,
separation-of-national-powers politics, fair-trial politics,
race and sex politics, democracy politics (voting cases),
consensus politics, national stability politics, a politics
of moderation or compromise, and occasionally a "public
opinion" politics. Lord Bryce observed that "The Court feels
the touch of public opinion." There is also in constitu-
tional decision-making what might be called a politics of
institutional respectability that encompasses coherence and
consistency, the limited constitutional counterpart of stare
decisis (the common law policy of ordinarily adhering in
previous decisions). As I shall suggest, Judge Bork rejects
all but this last, which under the direction of "framers'
intent" and "neutral principles" becomes his constitutional
meter bar. When President Reagan enthuses that Bork "be-
lieves his role is to interpret the law, not make it" (July
6, 1987), and that "judges preferences and values shculd not
be part of their constitutional interpretations" he is,
unfortunately, figmenting a constitutional world that never
was. Moreover, he is proposing a judicial model that is
calculated to achieve his (and presumably Bork's) social (or
political) agenda. -

The "politics thesis" which I have just described
documents how our constitutional system has actually ope-
rated. This description is a first step, but only a pre-
liminary to the vigorous current debate on how the consti-
tutional system should work. But it is indisputably his
torical truth to say (with Justices Jackson and Cardozo)
that, from the beginning, the Supreme Court has acted
"politically" in pronouncing "constitutional law." We might
say that the Supreme Court's process is constitutional
politics; its product is constitutional law. It has happened
this way across two centuries— with results that have been
sometimes good and sometimes horrible. Indeed, the breadth
of possibilities within reach under the Constitution poses
to each Justice, and to each Supreme Court as the sum of its
parts, the question: "What kind of country do I want this to
be?" Political choices often have predictable political
consequences. There is little room to hide.

Until the recent past the Supreme Court has been deeply
involved in decisional politics that was either indifferent
to, or partial to, slavery or racial discrimination (which
Justice Stewart called a "badge of slavery.") I have already
noted Justice Powell's sorrowful acknowledgment of this
fact. Unlike Judge Bork (see p. 9 below), I dislike refer-
ring to doctrinal adversaries or erring Justices (or Pres-
idents) as racists. However, I believe that a nominee for
Justice loses credibility if his constitutional positions or
abstaining methodology (even if later recanted) show a
"blind spot for blacks" (Professor David Currie's phrase for
Chief Justice Taney) or for women. I shall try to show here,
I hope fairly, why I believe that Judge Bork does not meet
this test.

Until recent years Chief Justice John Marshall has
escaped significant criticism for insensitivity to issues
allied to the Constitution's compromises with slavery. Yet
Charles Warren's first edition in 1922 documented [at p. 86]
Marshall's unwillingness to concern himself with racial
deprivations. Marshall wrote Justice Story that their
colleague, Justice Johnson, while sitting on circuit in
Charleston, held unconstitutional a South Carolina statute
that required free black seamen debarking in that state to
be jailed immediately. "We have its twin brother in Vir-
ginia," wrote Marshall; "a case has been brought before me
in which I might have considered its constitutionality, had
I chosen to do so; but it was not absolutely necessary, and
as I am not fond of butting against a wall in sport, I
escaped on the construction of the act."
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Marshall's successor, Roger B. Taney, once a slave-
holder in Maryland, enjoyed no such immunity as to his
pre-Court career. Taney's biographer, Carl Swisher, quotes
from his 1832 opinion as Attorney General of the United
States: "The African race in the United States even when
free, are every where a degraded class and exercise no
political influence....They were not looked upon as citizens
by the contracting parties who formed the Constitution. They
were evidently not supposed to be included by the term
citizens. And were not intended to be embraced in any of the
provisions of that Constitution but those which point to
them in terms not to be mistaken." Taney's opinion for the
Court in Dred Scott (1857) restated these same views. Still,
Taney's earlier leadership of the Court prompted a recent
historian-critic of slavery and the Scott decision to
write: "Had the Taney Court retired on its laurels in 1856,
it would surely have gone down as one of the most popular
and effective Courts in our history. Taney's tactful leader-
ship, his simple eloquence, and the clarity of his legal
mind would have assured his reputation as a worthy successor
to the great Marshall." In a law school lecture before
joining the Supreme Court for the second time. Chief Justice
Hughes marked the Dred Scott decision as the worst of the
Supreme Court's three "self-inflicted wounds". Yet in the
same lecture he did much to rehabilitate Taney. David
Currie, a University of Chicago law professor, pays high
tribute to Taney in a recent study (The Constitution in the
Supreme Court (1789-1888), but sadly recalls "Taney's blind
spot for blacks." As Justice Powell intimated in my earlier
reference to Fullilove (1980), Taney was not the last
Justice, nor Taney's Court the last Supreme Court, to
display a "blind spot for blacks."

The first Supreme Court decision interpreting the 14th
Amendment, Slaughter-House Cases (1873), identified the
chief purpose of that post-Civil War Amendment as repairing
the ravages of slavery. Yet only ten years later, in the
Civil Rights Cases, the Court struck down the Civil Rights
Act of 1875 (eliminating racial discrimination in certain
public accommodations), by severely restricting the enforce-
ment clause of the Amendment. What had happened on the Court
between 1873 and 1883? Historian C. Vann Woodward makes a
powerful case for what he calls the Compromise of 1877, and
his analysis has been recently supported by constitutional
historians Harold M. Hyman and William M. Wiecek, and by law
professor John Orth of the University of North Carolina.

In the presidential election of 1876, neither Repub-
lican Rutherford B. Hayes nor Democrat Samuel J. Tilden
received a majority of the electoral votes. An Electoral
Commission of fifteen members was agreed on to determine the
accurate counts of disputed electoral votes in four states.
Five members of the Commission were Senators and five
Congressmen, evenly divided according to party. Five members
were to be Justices of the Supreme Court. Four of these were
named at the outset, and were to choose the fifth Justice.
They chose Justice Bradley. Citing Bradley correspondence,
Orth writes: "Given the composition of the Commission the
fifth judge would decide the outcome....His pivotal position
on the Electoral Commission put Bradley in the eye of the
political storm. It was later reported--and he [Bradley]
never denied it-- that he had actually written out an
opinion giving the election to Tilden. In the end, however,
he closed ranks with his fellow Republicans and declared
Rutherford B. Hayes President-elect." According to Hyman and
Wiecek, "The price of southern acquiescence included the
Republicans' commitment to end Reconstruction; to withdraw
the remaining troops from the South...; and to cease en-
forcing civil rights laws including the brand new one of
1875." Woodward's criticism of the Supreme Court's 1883
decision in the Civil Rights Cases was pointed: "The
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decision constituted a sort of validation of the Compromise
of 1877...." That case had declared unconstitutional the
last civil rights act until 1957. In the interim Senate
filibusters had prevented civil rights bills receiving a
floor vote.

What followed the 1883 Civil Rights Cases is history
undisputed: the withdrawal of troops, ever-increasing
official racial discrimination, and the constitutional-
ization of Jim Crow under the "separate but equal" formula
of Plessy v. Ferguson (1896). And Jim Crow was the constitu-
tional law of the land until in Brown v. Board of Education
in 1954. It has been suggested that no evidence of racism
surrounded the Compromise of 1877 (and its consequences on
the Court). It may well be true that its true motivation was
restoration of peace between the North and the South.
(Similarly, defenders of Marshall and Taney insist their aim
was not racist, but maintaining the Union.) But Justice John
Marshall Harlan, the elder, in both the Civil Rights Cases
and in Plessy v. Ferguson, predicted the accompanying-
regressive effect of those decisions on the new black
citizens. Once again, with whatever motivation, the Supreme
Court decisions revealed a "blind spot for blacks" with
frightful national consequences.

There is no evidence at all that Judge Robert Bork is
racist-- or sexist--, nor is any such suspicion intimated
here. However, particular constitutional positions he has
taken, and his basic theory of judicial nonintervention in
support of minority and women's claims of right are fully
documented. To put it most mildly Judge Bork's published
record on these issues leaves substantial grounds for
concern that he has a "blind spot for blacks" and women.

I defend Robert Bork's right in 1963 (but not his
racial sensitivity) gratuitously to argue the unconstitu-
tionality of the public accommodations section of the bill
that became the Civil Rights Act of 1964. I am troubled, of
course, that nine years after Brown v. Board of Education he
found this core provision outpointed by white persons' right
of mutual association. Similarly, I respect the sophisti-
cation of Bork's two articles hostile to affirmative action-
in The Wall Street Journal. In the first (Oct. 28, 1977),
before the Court's decision in Bakke, he argues in defense
of white equality that "the concept of equality is funda-
mental in our political system." His new position broadened
(at the expense of remedial relief to blacks) his 1971
position that the equal protection clause of the 14th
Amendment "was intended to enforce a core idea of black
equality against governmental discrimination." Bork added
that "much more than that cannot properly be read into the
[equal protection] clause."

In his second article (July 21, 1978), after the Court's
Bakke decision, Bork applauds the Court's admission of "The
courageous and badly treated Bakke," and the defeat of "the
hard-core racists of reverse discrimination." However, he
finds Justice Powell's controlling opinion "that the 14th
Amendment allows some, but not too much, reverse discrimi-
nation" to be "an uneasy compromise resting upon no consti-
tutional footing of its own." On his retirement. Justice
Powell identified his Bakke opinion formula, which salvaged
"not too much" affirmative action, as his proudest work, one
which the Supreme Court majority had ultimately accepted
four times in 1986 and 1987.

Bork, of course, denies that he is concerned with
results, merely with principles. This led him to a formu-
lation of the equal protection clause of the 14th Amendment
that excludes relief based upon sex. In his major 1971
article on Neutral Principles and Some First Amendment
Problems Bork finds only two meanings in the equal pro-
tection clause of the 14th Amendment: formal procedural
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equality, and that "government not discriminate along racial
lines." Discrimination because of gender is unprotected
because "The bare concept of equality provides no guide for
courts," and "The Supreme Court has no principled way of
saying which non-racial inequalities are impermissible."
(1971 article) This formulation, of course, completely
excludes the special protection that the Burger Court has
recognized against discrimination on the basis of sex.

Similarly, Bork's postulate of "neutral principles"
excludes protection against racial discrimination that is
not clearly the result of governmental executive or legis-
lative action. In the leading case of Shelley v. Kraemer
(1948) the Supreme Court considered the constitutionality of
judicial enforcement of racially restrictive covenants on
private property. The Court held such enforcement unconsti-
tutional, finding that the judicial action constituted the
governmental participation required since the Civil Rights
Cases. Because judicial enforcement does not constitute
"state action" in all cases, it violates the requirement of
"neutral principles" to give it "state action" status in
cases involving racially discriminatory restrictive cove-
nants. The "neutral principle" model, as proposed by Bork is
not racially motivated, but as applied to the Shelley
situation it would reinstate one of the most odious of
racial discriminations against blacks.

Some argue that Bork's views on Shelley and racial
covenants are not likely to be accepted by the Court.
(Newsweek. Sept. 14, p. 28), and that his public disagree-
ment with the Court decision outlawing the poll tax is
irrelevant in view of the 24th Amendment abolishing the poll
tax. These views, however "principled", kindle serious
doubts as to the "blind spot" question. No serious person
can say that Bork's public resistance to affirmative action
is unlikely to affect the Court's decisional process.
Justice Scalia has already weighed in with votes against
affirmative action in accord with his pre-Court views. A
ten-year dialogue on the Court was finally resolved in 1986
and 1987 with majority decisions upholding moderate use of
racial and sexual goals in employment as remedies for past
discrimination. The Court reached the conclusion by narrow
margins, 5-4 votes that mirrored in the end the qualified
support given affirmative action in Bakke in 1978. In that
case a broad affirmative action plan in a California state
medical school was held unconstitutional. Justice Powell's
controlling opinion admitted Allan Bakke, but granted that
under certain limited circumstances remedial racial goals
could be constitutional. A pre-hearing article in Newsweek
relates that "the White House is careful to point out" that
"In recent years Bork has neither said nor written much on
the subject." Bork has never repudiated his two articles in
The Wall Street Journal, one before the Bakke decision (Oct.
28, 1977) and one after (July 21, 1978). The pre-Bakke
article counseled the Court to avoid constitutional reso-
lution of the issue. The post-Bakke article criticized what
Bork called "the hard-core racists of reverse discrimi-
nation" . He then declared that the reasoning of the four
Justices who joined Justice Powell in leaving open the door
to limited affirmation action "offends both ideas of common
justice and the 14th Amendment's guarantee of equal protec-
tion to persons, not classes." And to Bork the "softer
policy of affirmative action" (the Powell opinion) is "at
bottom a statement that the 14th Amendment allows some, but
not too much reverse discrimination" and "must be seen as an
uneasy compromise resting upon no constitutional footing of
its own." Whatever one's personal views of affirmative
action (and public opinion polls register majority oppo-
sition) , no serious reader of these two articles can fail to
conclude that Bork's pre-hearing views oppose the "softer"
remedial affirmative action that the Court has allowed
blacks and women.
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Bork's expressed views on affirmative action attest to
the very real likelihood that his vote would turn the Court
away from its painstaking resolution in 1986 and 1987 in
favor of the "softer" Powell view. Justice Scalia had
expressed views similar to Bork's before joining the Court,
and in the two crucial affirmative action cases this year
(one involving blacks, the other women), as expected, he
dissented.

A majority of the Supreme Court did not coalesce on the
standards for permitted affirmative action plans as a remedy
for racial discriminationon until the Sheet Metal Workers
case in 1986, and did not extend this analysis to
discrimination in employment against women until 1987. The
story of how the Supreme Court reached its conclusion over
the resolute opposition of the Reagan-Meese Department of
Justice is too easily forgotten. In 1985 the head of the
Justice Department's civil rights division, William Bradford
Reynolds, took steps to reopen consent decrees in 50
jurisdictions to eliminate provisions for numerical goals
for hiring of minorities and women. The Senate, that same
year, took the unprecedented step of rejecting his
nomination by the president to the No. 3 post in the Justice
Department. Shortly thereafter, in August 1985, Attorney
General Meese leaked a draft revision of a 1965
presidential executive order that required government
contractors to meet minority hiring goals or face losing
government contracts. Apparently Meese was directed to bring
the matter to the cabinet. When the proposed revision was
subjected to cabinet discussion in October 1985 it met
unexpected opposition. Press accounts listed Labor Secretary
Brock as strongly opposed, and identified Secretaries
Shultz, Dole, Pierce as also opposing Meese's plan. (Wash.
Post, Oct. 25, 1985). Unexpected support for the hiring
goals was also voiced by business interests, and the Meese
proposal was dropped.

Meanwhile, the Supreme Court had agreed to review of
three Court of Appeals decisions affirming racial hiring
goals, and the Solicitor General submitted briefs in oppo-
sition to them. In the first of these cases to be heard and
decided, the Court reversed the lower court decision uphold-
ing the plan. The majority opinion by Justice Powell held
that the affirmative action plan in question was excessive,
but indicated continued Court support for a less exacting
plan. The Justice Department's position in the Sheet Metal
Workers case was particularly peculiar, because the Equal
Employment Opportunity Commission (EEOC) had won the court-
ordered racial remedy at trial and had successfully defended
the racial goal remedy in the Court of Appeals. Repeating a
tactic it had used in 1982, in the Bob University case, the
Meese Department of Justice declined to defend in the
Supreme Court the decree won by the EEOC below. Instead,
civil rights division head Bradford Reynolds, arguing in the
Supreme Court for the United States, asked the Supreme Court
to reverse the decree won by the government agency in the
Court of Appeals. Defense of the affirmative hiring goal
remedy was left to the New York State Division of Civil
Rights, which had been a minor party in the case. Among the
friend of court briefs filed in that case were two of
particular significance. The National Association of Manu-
facturers weighed in strongly in support of the racial goals
decreed by the lower courts: "[I]n addition to providing
employers with a flexible means of affecting voluntary
compliance with Title VII [of the Civil Rights Act of 1964],
the use of employment goals has been a valuable tool ro
promote equal employment opportunities for minorities and
women....NAM supports the use of flexible goals after a
finsding of discrimination as an appropriate remedy which
contravenes neither the remedial limits of Title VII nor the
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Constitution." [NAM Brief, pp. 17, 7] And the American
Jewish Committee joined with a group of other Jewish organ-
izations in a brief supporting the use of race-conscious
"numerical remedies," and rejecting the Reagan
Administration's effort in Sheet Metal Workers "to label
'quotas' any and all affirmative numerical [racial]
remedies." {Brief, p. 9] The case marked a significant
reunion of former civil rights allies who had resolved
previous differences as to the permissible extensiveness of
numerical racial goals and timetables as remedies for past
discrimination. Administering a resounding rejection of the
Reagan-Meese-Reynolds Justice Department position, the
Supreme Court in Sheet Metal Workers for the first time
packaged a majority—just 5-4-- in favor of judicially
ordered remedial racial goals. In 1987, the Court twice
again rejected the Department of Justice position opposing
remedial affirmative action. In Paradise the Court affirmed
a Court of Appeals decision that upheld court-ordered racial
goals in promotions as a remedy for egregious racial dis-
crimination in Alabama's state police. And in Johnson the
Court (this time joined in its conclusion, but not its
analysis by Justice O'Connor) upheld a sex hiring goal that
had been adopted voluntarily by a California county depart-
ment. Although the Court's test, as before, was strict, its
downward inflection against the Department of Justice
intransigence was evident. There were now five decisions in
two years in which the Supreme Court had, in the words of
the New York Times legal correspondent "shredded legal
objections raised by the Reagan administration and by white
men." (N.Y.Times, Mar. 27, 1987, p. 1).

The official spokesman of the Justice Department, Terry
Eastland, was asked after the second 1987 rebuff how the
Administration "might hope to regain the ground it has lost
in the last five decisions." His reply was: "A new appoint-
ment or two" . (N.Y.Times,Mar. 27, 1987, p. 10).

This authoritative statement was never repudiated by
Attorney General Meese or President Reagan (although Solici-
tor General Charles Fried stated that he found it "deeply
troubling") (N.Y.Times, Mar. 28, 1987, p. 1). Couple this
with the President's recent prepared statement that "On the
domestic side we face one more important task, and no more
important task, I should say, than securing the confirmation
of [sic] the Supreme Court of Judge Robert Bork."
(N.Y.Times, Sept. 9, 1987, p. 13). Together these comments
give credence to the suggestion that Bork is a political
instrument. One recalls Clausewitz's definition of "war" as
continuation of policy by other means." The Administra-
tion 's design to make make the Supreme Court party to its
"blind spot for blacks" reinforces Bork's personal vulner-
ability on this same ground. The insensitivity is under-
scored by the President's bid for Bork's confirmation as his
own personal "good curtain call." (Id.)

This is not to say that the President is acting beyond
his constitutional power. His Attorney General and his
assistants (Reynolds and Eastland) attack the Court and even
an individual member (Justice Brennan). The Attorney General
admits soliciting from federal judicial prospects their
stand against "judicial activism", a code word for the
congeniality to individual rights that the Court has shown
the past 40 years. (Wash.Post, Feb. 5, 1987, A4.) The
President campaigns on the perils of a Democratic President
(1984) or a Democratic Senate (1986) having a hand in

crucial nominations to the Supreme Court. When the oppor-
tunity is presented he appoints respectable nominees, like
Judge Bork, who represent most closely his political and
social program. All this is constitutional —and highly
political. The question arises whether the Senate has been
equally "conscientious" in its constitutional "advise and
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consent" function. Not until the President's bid for a
Republican Senate came up short in 1986 did the Judiciary
Committee take full account of the Senate's constitutional
responsibility to forestall continued presidential "mugging"
of the federal judicial system. By that time President
Reagan had nominated only five blacks to 291 federal
judgeships in six years (1.7% of his judicial nominees,
compared with President Carter's 20% blacks). Women did
somewhat better (Reagan's 9.4% compared to Carter's 15%).
Asked to explain the black judicial shortfall at Reagan's
hands, Meese told the Senate Judiciary Committee that few
blacks were Republican: "Party registration would have
something to do with it, as far as particular minority
groups are concerned." (Wash.Post., Feb. 5, 1987, A4).

President Reagan asked the American people in the
campaign of 1986 to return a Republican Senate to insure his
ability to appoint "my kind of guys" (not Reagan's
language) to the prospective vacancies on the Supreme Court.
The people said "No." And that was before they had knowledge
of the Iran-Contra affair. No one knows better than the
members of the Senate who were unexpectedly retired by
popular vote in 1986 how crucially the electorate's rejec-
tion of the "blank check" Supreme Court appointments issue
figured in their defeats.

Robert Bork is the nominee par excellence from the
standpoint of mirroring the Administration's criterion of
opposition to judicial activism. In fact, one could fairly
say that he is one of the last surviving originals, even the
role model of Reagan-Meese constitutional jurisprudence. Yet
even his aware supporters are forced to acknowledge that the
framers themselves (the first Congress) included in the Bill
of Rights of the Constitution the 9th Amendment: "The
enumeration in the Constitution of certain rights shall not
be construed to deny or disparage others retained by the
people." Yet, according to Judge Bork "Courts must accept
any value choice the legislature makes unless it clearly
runs contrary to a choice made in the framing of the Consti-
tution." (1971 article, pp. 10-11).

One can agree with Judge Bork on certain important
constitutional issues (as I do on abortion), and even
recognize his capacity to contribute on the important but
second level court where he now sits. One can even say that
his Watergate "Saturday Night Massacre" firing of Archibald
Cox should be mooted by the Senate's earlier approval of his
nomination to the lower federal court. Still one can con-
clude (as I do) that his confirmation by the Senate as swing
Justice on a closely divided Supreme Court could be a
national disaster. Of course he could change and not act out
the "blind spot for blacks" and women when he gets to the
Coart. One hopes that the Senate will not live that danger-
ously.

The question is not Republican or Democrat, liberal,
conservative, or ultraconservative. It is in the end "What
kind of country do I want this to be 'under God' and the
Constitution?" The nation has survived 78 years of slavery,
one race-rooted civil war, and about 87 years of Jim Crow.
After 200 years at least the majority of black citizens are
still substantially disadvantaged economically. In his
well-known study, The Zero Sum Society, 1980, Lester Thurow
cites familiar statistics with respect to black
unemployment, and concludes that "[b]lack unemployment has
been exactly twice that of whites in each decade since World
War II" and that without affirmative action relief "there is
nothing that would lead anyone to predict improvements in
the near future." (at p. 185). We went through 133 years in
which women could not even vote, 177 years in which they
were subject to legal discrimination at the workplace, and
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roughly 184 years in which they were beyond the reach of
"equal protection." To all of these disabilities the Supreme
Court's "constitutional politics" — i n its worst phases—has
contributed. The turnaround started only a generation ago
(with Brown in 1954). The Court did not even begin to deal
with sex discrimination until the 1970's.

With so little yet accomplished and so much to be done
to make possible the goal of "justice" proclaimed in the
Constitution's preamble, the nation voted in 1986 to hold to
the "spirit of Brown". It is no time for the Senate to risk
placing on the Court a "charming" jurist with a "blind spot
for blacks" and women.

These concerns would form my conscience were I voting
in the Senate on the nomination of Robert H. Bork. I hope my
Senator agrees that there is no place for a Compromise of
1987.

-15-
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M««*achu*«ttt Lawytrs Weekly, Sept«mb«r 7,1987

VIEWPOINT

Controversy Over Bork's
Nomination No Surprise

This commentary represents the
viewpoint of one attorney on an
issue of interest to lawyers and
judges in Massachusetts. It does
not represent the opinion of Law-
yers Weekly or its Board of Editors.
We invite readers to submit for
consideration their viewpoints on
other law-related issues.

By Harold Brown

Issues raised by the nomination of
J udge Robert Bork to the U.S. Supreme
Court perneated much of the formal
and informal activity of the 1987
ABA Annual Convention in San
Francisco The 200th anniversary of
the Constitution was the keynote for
the six "Showcase" programs, giving
ample opportunity to focus on the
Senate's role of "ad vice and consent."
The nomination stirred intense and
sometimes bitter controversy.

There were mariy who subscribed
to the "conventional thinking" that
Judge Bork is both highly qualified
and of impeccable character; that the
Senate's role of "advice and consent"
should not go beyond those two stand-
ards; and that the executive is fully
entitled to enhance his conservative
political program in exercising a con-
stitutional prerogative. The principal
complaint was that Bork's confirma-
tion would create a majority bloc of
conservatives that would endure well
into the next century.

Legal scholars traced the develop-
ments of judicial selection and confir-
mation during the formulation of the
Constitution and through its 200-year
history. During the crucial six months
before the actual adoption of the Con-
stitution, the "judge" issues went
through several important changes.
At first, the House of Representatives
was assigned the exclusive prerogative
of both nomination and confirmation.

Feeling that such a process could
become unwieldy because of the large
number of representatives, the framers
shifted both powers to the Senate.
Twice during that summer, unsuccess-
ful motions were made to allow the
president to nominate judges, but to
retain the need for Senate consent.
Just before final approval of the entire
constitutional proposal, the current
formula was again proposed and
speedily adopted without significant
debate. "Advice and consent" therefore
did not acquire any extensive legisla-
tive history. Until the last moment,
the Senate had the full responsibilities
of selection and confirmation.

History of Controversy
Historically, close to 30 Supreme

Court nominees have been rejected,
while one sitting justice failed to obtain
Senate approval to become chief just-
ice. The worst experience was during
the period from 1844-74 when half of
the nominees failed to obtain Senate
approval. The consensus is that such
wholesale politicking did a great deal
to weaken the prestige of the court. In
more recent times. Judge Parker was
rejected during the 1920's because of
perceived prejudice against labor and
blacks, though later history tends to
question the propriety of that apprais-
al. Confirmation of Louis Brandeis
was held up for over a year while
Senate debate raged on such issues as
alleged conflict of interest and anti-
semitisin. Similar debate surrounded
the appointment of Chief Justice
Hughes. In the end, both were con-
firmed. In order to obtain California's
support for his nomination, President
Eisenhower appointed Earl Warren
as chief justice. More recently, it is
claimed that President Johnson nomi-
nated J ustice Fortas because he was a
buddy. Notably, however, almost no
one has challenged the legal acumen
of any of these justices. In fact, each of
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them was far more talented than
many mediocre performers.

Commentators have noted that
where there has been ideologic opposi-
tion, this has usually been masked in
other terms. The same may be asserted
against purely political or personal
selections, especially since the use of
that standard could evoke a cycle of
revenge by succeeding political parties.
If nominees are to be challenged on
ideologic grounds, the argument goes,
the basis for approval could descend
into bland appointments of those with
no recorded history of their views on
the crucial issues of the day. Further,
cross-examination on ideologic
grounds could debilitate the nominee
and impugn his later functioning.

All of these platitudes have a mea-
sure of support, both as a matter of
history and logic. It is nonetheless felt
by many that the Senate Judiciary
Committee is entirely within proper
bounds in seeking academic and pro-
fessional review of the many issues
on which Judge Bork has publicly
declared strong positions that run
contrary to extant Supreme Court
rulings. According to Sen. Joseph
Biden, chairman of the Senate Judici-
ary Committee, these task forces will
report on the candidate's judicial phil-
osophy and his competence as a judge.

Question Of Balance
Impartial observers note that the

basic issue stems from the fact that
there are already four sitting justices
on the far right of the political spec-
trum. In this sense, a negative Senate
vote would not necessarily mean that
the condidate is "unfit," but rather
that his confirmation would create an
imbalance of long duration. To illus-
trate, it is universally conceded that
Judge Bork's nomination would not
have been questioned if it had occurred
before Justice Scalia's appointment.
Many commentators have been puz-
zled as to why Bork had not been
previously nominated. And some have
wondered about the consequences that
might follow the rejection of Bork's
nomination. It is generally speculated
that if Bork is not confirmed in the
present session, the president is not
likely to give Bork an interim ap-
pointment.

In asserting its explicit constitu-
tional prerogative of "advice and con-
sent," the Senate would exercise its
co-equal role in a crucial segment of
government. Indeed, the history of
the Constitution originally granted
the entire role to the Senate and, only
at the last moment, a share of that

power was assigned to the president.
The delicate task of "checks and bal-
ances" in a tripartite government does
not mean that one segment should
abandon its assigned task. Signifi-
cantly, the Senate has always exer-
cised a substantive role of real evalua-
tion whw« it« "advlc* and eanMitt"
are mandated for the ratification of
treaties negotiated by the executive.

The fact is that both the executive
and Congress are very much political
animals. In his waning period as a
lame-duck, the current executive has
diminished political punch even in
his own party. He has publicly de-
clared that his program for the re-
maining 18 months is to balance the
budget, to reduce the deficit and to
M H N the confirmation ofJudge Bork
so that his conservative program will
sndum beyond theendof this century.
The latter part of that public declara-
tion precisely designate* the scene as
battle. He and his supporters have
loudly declared that the electorate has
forcefully spoken in his nearly unani-
mous reelection in 1984. Those who
support that view conveniently over-
look the fact that in 1986, the same
electorate overwhelmingly elected a
Democratic Senate, the very body
whose power is now in question.

Election Issue
In the long run, politics may very

well provide the ultimate answer, since
this constitutional issue will not be
decided in a judicial proceeding. One
third of the Senate will be up for
election in exactly one year. Every
member of that body is exquisitely
aware of the fact that without reelec-
tion, political life is moribund. Each
senator is fully aware of the fact that
the president's two goals of "balancing
the budget" and "reducing the deficit"
will not stir the emotions of the public.
It is obvious that the ratification of
Bork's appointment will occupy center
stage in the months between now and
the next election.

In the nation, much is being said
about that. Amost immediately after
the Bork nomination, the appointment
was challenged by many important
segments of the electorate. First came
the almost unanimous vote of the
NAACP, shortly followed by the AFLr
CIO, then the National Teachers As-
sociation, the National Organization
for Women and many others too num-
erous to list. The mayor of Gary, Ind.
declared that "the Bork nomination is
such an affront to so many groups
that it will bring together people who
may not normally align for a cause."
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It is doubtful that any borderline
Senate candidate will choose to con-
front such a unique swelling of pubbc
opinion, even though many right-
wing conservative groups will un-
doubtedly join the fray. As in many
comparable situations, the Senate may
prefer extended delay.

The country has yet to leurn the full
extent of some of Bork's controversial
views. He has claimed to be a "strict
constructionist" who sticks close to
the written Constitution and declared
congressional intent. While he abhors
an "activist" judiciary, he has repeat-
edly declared his unwillingness to
adhere to congressional declarations
regarding the enforcement of the anti-
trust laws. He has publicly attacked
the unanimous 1925 U.S. Supreme
Court decision that effectively applies
the federal Constitution to the states,
thereby undermining the separation
of church and state as applied to the
states. He has consistently challenged
Supreme Court decisions on abortion,
on affirmative action for blacks and
other minorities, on the Equal Rights
Amendment, on the "right to privacy,"
etc. It is no wonder that large segments
of the population are literally up in
arms against Judge Bork's appoint-
ment to the Supreme Court at this
time. Underlying their deep resent-
ment is the universal recognition that
these constitutional preemptives have
been hammered out by a Supreme
Court that can hardly be said to be.
dominated by a "liberal and activist
fringe."

Given these considerations, it is
clear that the nomination of Judge
Bork has already evoked a unique
response through a broad spectrum of
the nation. No matter what the result
may be, the debate will be long and it
will be acrimonious. To the degree
that the government depends on the
"consent of the governed," this ap-
pointment wilLpredictably reach crisis
proportions. Those affected by Judge
Bork's judicial philosophy can hardly
be expected to d© tess.

[Editor's Note: Harold Brown has
his law offices in Boston, where he
concentrates in antitrust and franchise
law. He is a member of the Lawyers
Weekly Board of Editors.]
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BPWusa
The National Federaoon of Business

and Professional Wmen's dubs, Inc
October 2 1987 ofthe United States of America

2012 Massachusetts Avenue, N.W
Washington, D.C. 20036

(202)293-1100^-

Honorable Joseph Biden
Chair, Senate Judiciary Committee
Russell Office Building, SR-489
ist & C Streets, N.E.
Washington, DC 20510

Dear Senator Biden,

On behalf of Business and Professional Women's Clubs/USA, I
am submitting our testimony in opposition to the confirmation of
Robert Bork as Associate Justice of the United States Supreme
Court and a two page extract of that testimony for the record.
Copies of this testimony are being provided to each of your
Senate colleagues.

As the oldest and largest organization advocating the
interests of working women, BPW's 3,200 delegates at their annual
convention this past July voted overwhelmingly to oppose the
nomination of Judge Robert Bork to the Supreme Court. The full
basis of our opposition to the nominee is set forth in the
attached statement of BPW's National President, Beth Wray.

I would like to emphasize that it is extremely rare for this
bipartisan organization which focuses primarily on economic
issues affecting women to take a position on a judicial
nomination and to become actively and aggressively involved in a
lobbying effort to oppose such a nomination. We have done so
because we believe that Robert Bork poses a substantial threat to
the guarantees and gains that women have made thus far in their
legal status and because his views of antitrust law, as expressed
through legal writings, speeches and court decisions, are
inimical to the interests of small business and consumers. More
than 1/3 of our members are owners or employees of small
businesses and many others are business women whose income is
dependent upon the health and viability of small businesses
within their communities.

3-375 0 - 89 - 11
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If there are any questions, please feel free to contact
myself, Monica McFadden, Director of Government Relations and
Public Affairs or her assistant Carol Miller.

On behalf of the working women of America, Business and
Professional Women/USA urge that you defeat this nomination.

Respectfully submitted

Enclosure

cc: United States Senate

Linda Colvard Dorian
Executive Director
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SUMMARY OF TESTIMONY

The National Federation of Business and Professional Women's
Clubs, Inc. (BPW/USA) has submitted testimony to the Senate
Judiciary Committee urging the Committee and the Senate to
withhold its confirmation of Judge Robert Bork as an Associate
Justice of the Supreme Court.

BPW is the oldest and largest professional women's
organization in the United States. Our members are business and
professional people in every state and the District of Columbia,
Puerto Rico and the Virgin Islands. Since 1919, BPW has worked
to improve educational, work and other economic opportunities for
women.

Members of BFW voted overwhelmingly at our national
convention in July to oppose Judge Bork's elevation to the
Supreme Court. We believe that Judge Bork's public statements,
academic and other writings and judicial decisions indicate that
he has strongly held views which, if reflected in Supreme Court
decisionmaking, would have a serious negative impact on working
women and the country. His narrow construction of statutory and
constitutional provisions concerning individual rights raise
substantial doubts about his respect for congressional intent and
judicial precedent and his understanding of the needs of the
nation for an evolving Constitution. Judge Bork has made clear
that he would take an extremely activist role in imposing his
views of the antitrust laws, ignoring both decades of court
precedent and clear congressional intent to the contrary. His
views, if adopted, would harm small business and jeopardize the
continued advancement of women in business and the professions.

Judge Bork has written that the only valid purpose of the
antitrust laws is the promotion of his version of "economic
efficiency". The manner in which Judge Bork has interpreted the
antitrust laws and the way he has indicated he would apply them
are inconsistent with nearly a century of cases decided by the
Supreme Court and with the intention of Congress in passing these
laws. He would allow a number of business practices which have
been held illegal for decades.. He would reject any consideration
of the non-economic legislative goals of the antitrust laws,
which the Court has acknowledged, including the encouragement and
protection of small business, limiting the concentration of big
business and minimizing the abuse of power by powerful business.

We are concerned about the impact of Judge Bork's antitrust
views through future Supreme Court decisions dn small business
and the economy. By focusing only on "economicxefficiency" in
the application of the antitrust laws. Judge Bork would remove
legal protection that enables new businesses to enteKinto the
market and helps small, innovative enterprises develop. He
rejects the prevailing theme of antitrust cases throughout this
century that the temporarily small, sometimes less efficient
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operator should not be totally at the mercy of its bigger more
powerful competitor.

We are also concerned that Judge Bork's theoretical approach
to problem solving may lead to the unwise resolution of cases and
again, harm small businesses and women. Judge Bork's position on
the antitrust laws is premised on a model of perfect markets and
efficiencies within such markets which we do not believe
accurately reflects how businesses operate in the real world.
The members of the Supreme Court, the final arbiters of the
antitrust laws, cannot ignore the fact that such imperfections in
the market exist and thus impair the ability of small businesses
to compete.

We believe that Judge aork's antitrust views would also harm
consumers. Judge Bork would permit resale price maintenance - a
supplier fixing the price at which distributor may sell the
supplier's goods - thereby precluding a distributor from offering
discounts to consumers. Furthermore, when Judge Bork rejects
"hon-efficiency" goals of the antitrust laws, such as maintaining
small locally owned business, he casts aside values that are
important to consumers.

Our members also oppose Judge Bork's nomination because of
his narrow and restrictive views on the constitutional and
statutory protection for women. We are fearful and uncertain
whether he would protect our fundamental rights and liberties
under the Constitution. With this uncertainty, Judge Bork's
elevation to the Court would put at risk the legal framework
which has ensured women access to education and employment
opportunities which are essential to their economic well being.

Finally, we fear that Judge Bork is a judicial activist
masquerading as a believer in judicial restraint. Despite Judge
Bork's stated reliance on "original intent," "neutral principles"
and judicial restraint, his judicial philosophy, as reflected in
his antitrust writings, permits the imposition of his theories of
what the law should be, despite congressional intent and
significant judicial precedent to the contrary.

As business and professional women we look to the Supreme
Court as the ultimate arbiter and protector of our fundamental
rights and liberties as well as the guarantor that the laws
passed by Congress will be enforced. Judge Bork's changing views
on important issues undermines our confidence that the law will
continue to afford basic protection to women and small business.

We do not believe that the Judiciary should consent to
placing on the Supreme Court an individual whose judicial
philosophy and views pose so much risk. Therefore, we have urged
the Judiciary Committee and the Senate to withhold its
confirmation of Judge Bork's nomination.
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Mr. Chairman and Members of the Committee, my name is

Beth Wray, President of the National Federation of Business and

Professional Women's Clubs, Inc. (BPW). It is an honor and a

pleasure for me to present testimony to the Committee

concerning the nomination of Robert H. Bork to be an Associate

Justice of the Supreme Court.

BPW is the oldest and largest professional women's

organization in the United States. Our members are business

and professional people in every state and the District of

Columbia, Puerto Rico and the virgin Islands. Since 1919, BPW

has worked to improve educational, work and other economic

opportunities for women. With such opportunities, women can

take a fuller role in business and the professions, become

economically self-sufficient and contribute further to the

economic growth and social development of this country.

Members of BPW voted overwhelmingly at our national

convention in July to oppose Judge Bork's elevation to the

Supreme Court. We believe that Judge Bork's public statements,

academic and other writings and judicial decisions indicate

tiiat he has strongly held views which, if reflected in Supreme

Court decisionmaking, would have a serious negative impact on

working women and the country. His narrow construction of

statutory and constitutional provisions concerning individual

rights raises substantial doubts about his respect for

congressional intent and judicial precedent and his

understanding of the needs of the nation for an evolving

Constitution. Judge Bork has made clear in both his academic
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writings and his court decisions that he would take an

extremely activist role in imposing his views of the antitrust

laws, ignoring both decades of court precedent and clear

congressional intent to the contrary. His views, if adopted,

would harm small business and jeopardize the continued

advancement of women in business and the professions.

Judge Bork has written extensively in the antitrust

field; it is the area of his most intensive academic

authorship. In the Antitrust Paradox *•' and numerous law

review and popular journal articles—/ he has forcefully

reiterated his views regarding the manner in which the

antitrust laws should be applied. He disagrees with much of

the statutory and case law developments of the antitrust laws-

for the last century. As he has acknowledged, his writings

Antitrust Paradox - A Policy At War With Itself (1978).

Emerging Substantive Standards — Developments and Need
for Change, 50 Antitrust Bulletin 179 (1981-82); Antitrust
in Dubious Battle, 44 St. John's L.J. 663 (1970); Resale
Price Maintenance and Consumer Welfare, 77 Yale L.J. 950
(19 68); Legislative Intent and the Policy of the Sherman
Act, 9 J. Law and Econ. 7 (1966); The Rule of Reason and
the Per Se Concept: Price Fixing and Market Division, 74
Yale L. J. 775 (1965); The Rule of Reason and the Per Se
Concept: Price Fixing and Market Division - Part II, 75
Yale L. J. 373 (1966); Anticompetitive Enforcement
Doctrines Under Section 7 of the Clayton Act, 39 Texas L.
Rev. 832 (1961); Vertical Integration of the Sherman Act:
The Legal History of an Economic Misconception, 22 U.Chi.
L. Rev. 157 (1954); Antitrust and the Judicial Process:
The Bench as an Economic Forum, New York L.J. (May 9,
1968); Antitrust in Dubious Battle, Fortune 103 (Sept.
1969); The Supreme Court Versus Corporate Efficiency,
Fortune 92 (Aug. 1967); The Crisis in Antitrust, Fortune
138 (Dec. 1963).

- 2 -
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provide the theory for substantial reform of the settled body

of law as it has developed during nearly a century.—'

In Judge Bork's view, the only valid purpose of the

antitrust laws is the maximization of what he calls "consumer

welfare."-' On its face, such a goal seems laudable.

However, the Bork definition of "consumer welfare" is a narrow

one which encompasses only considerations of so-called economic

"efficiency"—' resulting in the maximization of profits. In

other words, in analyzing the legality of a challenged business

practice, Judge Bork would only weigh those factors which he

believes are capable of numerical measurement, and would reject

any consideration of the other legislative goals of the

antitrust laws, including the encouragement of and protection

of small business, limiting the concentration of big business

and minimizing the abuse of power by powerful business.

Judge Bork's approach would severely limit the use of

the nation's antitrust laws to protect competition. It would

allow a number of business practices which have been held

illegal for decades. For example, under Judge Bork's approach,

In the Antitrust Paradox Judge Bork "attempt[ed] to supply
the theory necessary to guide antitrust reform." Antitrust
Paradox at 8.

Antitrust Paradox at 51, 81.

Judge Bork includes "allocative" and "productive"
efficiency, i.e., "the placement of resources in the
economy, the question of whether resources are employed in
tasks where consumers value their input most" and "the
effective use of resources by particular firms."
Antitrust Paradox at 91, fn.

- 3 -
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the antitrust laws would permit many horizontal mergers, all

conglomerate and vertical mergers, all vertical business

restrictive practices (such as resale price maintenance,

exclusive dealing contracts and tie-in sales or other

limitations on the sale or distribution of products by

independent businesses) and price discrimination. While he

would still prohibit predatory practices by entities with

substantial market power, again, he defines predation so

narrowly that it would very rarely be found.ix »

The manner in which Judge Bork has interpreted the

antitrust laws and the way he has indicated he would apply them

are inconsistent with nearly a century of cases decided by the

Supreme Court and with the intentiqn of Congress in passing •

these laws. The Court has acknowledged and Congress frequently

reiterated the br»ad«r purposes of antitrust legislation,

including the diffusion and control-of economic power and

protecting the ability of s M ^ i enterprises to compete and

remain viable.
V

The intent of Congress, for example, was most clearly

stated when it passed in 1950 the Celler-Kefauver Amendments to

Judge Bork's definition of predation is reflected in his
conclusion that "enforcement agencies . . . [have a]
harmful habit of seeing predation in behavior that is
actually vigorously competitive." Antitrust Paradox at
148. Were Judge Bork able to do so, he apparently would
even eliminate the Sherman Act's, clear proscription of
monopolization. In his view, "monopoly . . . is not an
absolute case, . . . it may . . . rest upon productive
efficiency" and thus be beneficial to consumer welfare.
Antitrust Paradox at 98.

- 4 -
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Section 7 of the Clayton Act, thereby outlawing mergers which

"tend" to restrict competition. In those amendments, Congress

was indisputably concerned about the substantial concentration

of economic power in too few businesses. Judge Bork discounts

such "non-economic" goals as "mutually incompatible" and

"incorrect".—'' He says they reflect "poor economic

understanding" by Congress.-1'

The views which Judge Bork has expressed regarding the

antitrust laws are the basis of several of our objections to

his becoming an Associate Justice of the Supreme Court.

First, we are concerned about the impact of Judge

Bork's antitrust views through future Supreme Court decisions

on small business and the economy. By focusing only on

Antitrust Paradox at 7.

Antitrust Paradox at 66. Judge Bork's reading of the
congressional intent is significantly narrower than that
of the courts and other antitrust scholars and economic
historians. See, e.g., Brown Shoe Co. v. United States,
370 U.S. 294 (1962); Fox, The Modernization of Antitrust:
A New Equilibrium, 66 Cornell L. Rev. "1140, 1146-54
(1981); Fox, The Politics of Law and Economics in Judicial
Decision Making: Antitrust as a Window, 61 N.Y.U. L. Rev.
5-54, 564-67 (1986); Elzinga, The Goals of Antitrust:
Other than Competition and Efficiency, What Else Counts?,
125 U. Pa. L. Rev. 1191 (1977); Lande, Wealth Transfers as
the Original and Primary Concern of Antitrust: Tlie
Efficiency Interpretation Challenged, 34 Hastings L. J.
65, 86-106 (1982); Pitofsky The Political Content of
Antitrust, 127 U. Pa. L. Rev. 1051 (1979); Schwartz,
Justice and Other Non-Economic Goals of Antitrust, 127 U.
Pa. L. Rev. 1076 (1979). Judge Bork dismisses language in
the.floor statements and committee reports concerning the
non-economic goals of the Celler-Kefauver Amendments to
the Clayton Act in 1950 such as the values of
decentralization and trends of increased concentration as
"side effects" rather than "criteria" to be used in
applying the statute. Antitrust Paradox at 65.

- 5 -
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"economic efficiency" in the application of the antitrust laws.

Judge Bork would remove legal protection that enables new

businesses to enter into the market and helps small, innovative

enterprises develop. Judge Bork's analysis would not tolerate

the existence of what may be temporarily less efficient

businesses which, given protection to withstand the unfair

practices of larger competitors may grow into substantial,

innovative enterprises. He rejects the prevailing theme of

antitrust cases throughout this century that the temporarily

small, sometimes less efficient operator should not be totally

at the mercy of its bigger more powerful competitor.

If Judge Bork's theories were applied, the small

independent business would operate under a greater continuing

threat of being eliminated through mergers. The freedom of the

small entrepreneur to make fundamental decisions on how best to

conduct his or her business would be impaired by the variety of

restraints that Judge Bork would allow. For example. Judge

Bork would permit resale price maintenance under which a

supplier could preclude a small business person from setting

his or her price for goods, even if the business person

believed that offering a discount on merchandise was essential

to the successful operation of the business, and even though

consumers would be greatly benefited thereby. If the reforms

Judge Bork seeks in the antitrust laws are adopted, small

business will suffer.

Second, we are concerned that Judge Bork's theoretical

approach to problem solving may lead to the unwise resolution

- 6 -
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of cases and again, harm small businesses and women. Judge

Bork's position on the antitrust laws is premised on a model of

perfect markets and efficiencies within such markets which we

do not believe accurately reflects how businesses operate in

the real world. He sees a world in which monopolists will not

necessarily raise prices, oligopolists make all business

decisions independently, and predatory business practices by

firms with substantial market power are unlikely to occur.

This is not the world that business people know or most

students of business behavior understand to exist.

Judge Bork's analysis of the antitrust laws is based

on the supposition that "free market" conditions exist. In

such a free market, Judge Bork sees, among other things, no

barriers for firms, large or small, to enter the market and

equal access by all business persons to the capital market.

The experience of our members indicates that such an ideal

world does not exist. Women-owned businesses are frequently

undercapitalized and women often find it more difficult than
v

men to' obtain commercial credit. A recent study by the Small

Business Administration indicated the difficulties that small

businesses and women in business face in obtaining credit.

Women must rely on personal savings and family sources of

funding more than men.—' Some women business owners have

*•' The State, of Small Business: A Report of the President
165 (1986)

- 7 -
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reported that where outside capital was made available they had

to pay exorbitant interest rates as the price of obtaining such

credit.-1-1'

The members of the Supreme Court, the final arbiters

of the antitrust laws, cannot ignore the fact that such

imperfections in the market exist and thus impair the ability

of small businesses to compete.

BPW is particularly concerned about the potential

impact on small business both because of its membership and

because of the consequences for women and the economy if small

business is impaired. Over one-third of our members are

employed in or own small businesses. Many others serve small

businesses as bankers, computer specialists, accountants, and

telecommunications experts. Beyond BPW, expansion of small

business has meant increased employment opportunities for women

and men. A majority of women in the workforce are employed in

small business. In addition, growth in the number of small

businesses and the increase in their gross receipts in recent

•L2-' One female entrepreneur, the founder of Discovery Toys,
was required to pay interest of 27.5% on loans and was
refused additional credit despite a good credit rating
before she was able to establish her successful $40
million toy business. See, Bohigian, Ladybucks-Why
Certain Women Turn Work into Wealth (1987.)

- 8 -
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years shows that they contribute significantly to the growth of

the economy.-Li-/

Third, we believe that Judge Bork's antitrust views

would ha.rm consumers. Again, Judge Bork's theoretical view of

the world does not comport with reality. Judge Bork's narrow

definition and measurement of "consumer welfare" does not take

into account factors that real consumers use in determining

their own welfare. Judge Bork posits that resale price

maintenance - a supplier fixing the price at which distributors

may sell the supplier's goods - should be legal because the

supplier's "motive cannot be the restriction of output and,

therefore, can only be the creation of distributive

From January through November 1986, there were 633,810
new small business incorporations, an increase of 4.8%
over the same period in 1985 when 604,579 new small
businesses were incorporated. In addition to the number
of new small businesses, the growth in women-owned
business and their relative profitability has been
substantial. From 1977 to 1983 the number of women-owned
businesses increased annually by 9.4 percent, while
men-owned businesses increased 4.3 percent. During the
same period, the annual growth rate of receipts by
women-owned increased at three times the rate of
men-owned business. Small business also contributed
substantially to job creation and retention and is the
major employer of older and younger workers, women and
veterans. From December 1985 to December 1986, small
business dominated industries provided 1,004,900 new jobs
(in comparison to the 97,400 new jobs in big business
dominated industries), a gain of 2.93% over the December
1984 to December 1985 period. The State of Small
Business - A Report of the President Transmitted to
Congress, Appendix A (1986 and 1987 editions.)

- 9 -
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ef f iciency. "•*-*•' He explained in his testimony before this

Committee that resale price maintenance should be allowed

because, by allowing a supplier to preclude discounting, a

supplier is able to ensure that distributors of its goods will

provide services to consumers. We question whether the

provision of such services maximizes consumer satisfaction

where it interferes with distributors offering discounts or

lower prices to consumers. We believe that all consumers

should have the option of foregoing service in order to obtain

merchandise at a lower price.

Furthermore, when Judge Bork rejects "non-efficiency"

goals of the antitrust laws, such as maintaining small locally

owned business, he casts aside values that are important in

evaluating consumer welfare.

The effectiveness of the antitrust laws in maintaining

fairness in the market place is in large measure, a result of

their prophylactic impact. The limits established by the law

and cases enforcing the statutes establish guidelines which

businesses violate at their peril. Were Judge Bork to be

elevated to the Supreme Court, we fear that businesses that now

curb their overly aggressive or anticompetitive practices to

conform to these "rules of the marketplace" would feel freer to

use predatory business practices against smaller enterprises

and risk legal sanctions in the hope that, if the government or

Antitrust Paradox at 289.

- 10 -
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a competitor brought suit against them, the law would be

reformed in accordance with Judge Bork's interpretation. This

danger to small business should not be ignored.

Finally, and very important in terms of the Senate's

obligation to "consent" to his nomination, Judge Bork's

writings regarding the antitrust laws, in which he is highly

critical of Congress and the Supreme Court, are especially

instructive. They raise fundamental issues regarding his view

of the role of the courts in interpreting and applying laws and

his regard for legislative history and judicial precedent.

In antitrust, as in other statutory enactments,

Congress left wide room for the judiciary to define

anticompetitive activity. As Judge Bork acknowledges, "the

process of antitrust lawmaking has largely been confided to the

judiciary. "-Li/' However, Judge Bork also generally has

condemned the "modern tendency of the federal judiciary to

arrogate to itself political judgments that properly belong to

democratic processes and popular assemblies" in antitrust and

"all fields of law."-1-1'' How then, would Judge Bork have the

courts carry out the judicial duty to apply the antitrust law?

Judge Bork's call for policies to be set by

legislatures would, it seems, lead judges to examine carefully

the intention of Congress to determine the way in which to

Id. at 72.

Id. at 419.

- 11 -
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apply the law. In developing his antitrust theory. Judge Bork

does begin with such an examination. However, Judge Bork's

selective reading of legislative history leads him to reject

the social and political goals clearly underpinning the

antitrust laws which he cannot reconcile with his notions of

economic efficiency. Despite clear statements of these

non-economic purposes by sponsors of the legislation which

require looking at other factors, he concludes that the only

true intent of Congress was such efficiency (which he labels

"consumer welfare"). As we have described earlier, his reading

of the legislative history is at odds with the reading of the

Supreme Court and other antitrust scholars.±x-/

Judge Bork apparently would have judges look beyond

legislative history to their own analysis of what the antitrust

laws should provide regardless of what intent the Congress had

in passing the laws. He notes that "courts have obligations

other than the mechanical translation of legislative

will...particularly...with statues as open-textured as the

antitrust laws".-*-*•' While he does not specify what these

obligations entail, he makes clear his view that the courts

should reform the application of the antitrust law.

Accordingly, he would have judges continually evaluate and

selectively apply a statute's proscriptions. Judge Bork

•*-*•' See fn. 8 supra.

•*-*•' Antitrust Paradox at 72.

- 12 -
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belittles congressional intent in this area. He concludes that

Congress is "institutionally incapable of sustained, rigorous

and consistent thought that fashioning rational antitrust

policy requires"-1-2-' and that its statements reflect "poor

economic understanding .-L-L' Specific practices which Congress

thought injurious to competition and declared illegal in the

Clayton and Robinson Patman Acts, Judge Bork believes to be

beneficial to competition.-1-2-'' He states that the court is

free to reject clear legislative conclusions and refuse to make

rules to effectuate these "erroneous" legislative

instructions.AJL' In short, he would have judges substitute

their judgment for that of the legislature.iJ-/ This attitude

iJ-/ Id. at 412.

**•' Id. at 65-66.

-Li' .Id. at 406. Judge Bork is absolute in his declarations
that the law should abandon "all concern" with such
business practices. Similarly, ia discussing vertical
mergers in particular, he states that "in the absence of
a most unlikely proved predatory power and purpose,
antitrust should never object to the verticality of any
merger." (Emphasis added.) .Id- at 245. Judge Bork's

• statements regarding these issues indicate a
predisposition of the outcome of any dispute regarding
these questions without as examination of the facts of
the case in which they arise. Such prejudgment is
inappropriate for a Justice of the Supreme Court.

**•' Antitrust Paradox at 409-10.

*•*-' Judge Bork would apparently permit practices including
ones which have long been considered illegal and which
Congress has made no attempt to legalize. For example,
Judge Bork would permit resale price maintenance despite

(Footnote continued on next page)

- 13 -
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is not one of an individual practicing judicial restraint nor

is it indicative of someone applying a neutral, judicial

philosophy.

Judge Bork's suggestions for revamping the antitrust

laws also indicate that he feels free to reject years of

judicial precedent. It has been estimated that Judge Bork

would overrule, if he could, about 90 percent of the Supreme

Court's total antitrust decisions.AA/' Judge Bork has

testified that the Court should not overrule precedent in areas

of the law where the judicial interpretations are long standing

and people have come to rely on them.-2-1' At what point does

such law become well enough established? Apparently decades

(Footnote continued from previous page)

the fact that it has been illegal since Dr. Miles Medical
Co. v. John D. Park & Sons, 220 U.S. 373 (1911). As
Justice Brennan noted in concurring in Monsanto Co. v.
Spray-Rite Service Corp., 465 U.S. 752, 769 (1984), the
Court properly rejected the Solicitor General's urging
that the Court overrule Dr. Miles in light of the fact
that the decision had stood for 73 years without Congress
enacting legislation to overrule it. Judge Bork, it
seems, would not exercise similar judicial restraint and
deference to Congress.

*•*-' Memorandum from Robert Pitofsky, Dean of Georgetown
University Law Center to J. Blattner, at 2 (July 2,
1987), quoted in The Judicial Record of Judge Robert H.
Bork (1987) at 72.

A i' In his testimony before this Committee, Judge Bork
repeatedly gave as examples of such long-standing
decisions commerce clause and legal tender cases. Such
decisions have not been controversial for many years. We
wonder whether Judge Bork would leave undisturbed
precedents which are not similarly without current
critics,.even if they are long-standing.

- 14 -
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are not enough. Given the chance. Judge Bork would reverse or

radically change the thrust of nearly a century of antitrust

case law.-2-1''

As a judge on the Court of Appeals, Judge Bork has shown
impatience with the Supreme Court's adherence to its
examination of non-economic consequences. In Rothery
Storage & Van Co. v. Atlas Van Lines Inc. 792 F.2d 210
(D.C. Cir. 1986), Judge Bork advanced his ideas regarding
the importance of efficiency considerations. He noted
that the arrangement, which all the judges found
reasonable, could not possibly eliminate competition
given the relatively small market share of the company
and that it should be automatically assumed to have been
introduced in order to achieve efficiencies. Judge Wald
concurred in the decision noting her concern with the
panel's conclusion that no balancing of the
anticompetitive and procompetitive consequences of the
arrangement was required since a defendant lacking
significant market power cannot act anticompetitively by
reducing output and increasing prices. She wrote:

If, as the panel assumes, the only legitimate
purpose of the antitrust laws is this concern
with the potential for decrease in output and
rise in prices, reliance on market power
alone might be appropriate. But, I do not
believe that the debate over the purposes of
antitrust laws has been settled yet. Until
the Supreme Court provides more definitive
instruction in this regard, I think it
premature to construct an antitrust test that
ignores all other potential concerns of the
antitrust laws except for restriction of
output and price raising.

Until the Supreme Court indicates that the
only goal of antitrust law is to promote
efficiency, as the panel uses the term, I
think it more prudent to proceed with a
pragmatic, albeit'nonarithmatic and even
untidy rule of reason analysis, than to adopt
a market power test as the exclusive
filtering out device for all potential
violaters who do not comand a significant
market share. (Id. at 230-232.)

- 15 -
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Judge Bork's view of the role of the courts in the

antitrust area and the way in which he selectively reads

legislative history raises significant concerns regarding the

effect of his appointment to the Supreme Court on other areas

of the law. Judge Bork has written that "because the antitrust

laws are so open-textured and leave so much to be filled in by

the judiciary, the Court plays in antitrust almost as

unconstrained a role as it does in constitutional law. "•*-*-'

As he does in the antitrust field, will he again select from

the history of the framing of the Constitution and its

amendments those pieces that support his views and ignore or

reject those that do not?

Judge Bork's writings and statements regarding

discrimination and affirmative action, sexual harassment and

the right to privacy* in which he has indicated that he

interprets the statutory and constitutional bases for many

court decisions to exclude women from their scope or limit the

protection they afford for women, seem predicated on a

similarly selective approach to basic constitutional and

statutory protections. Judge Bork has stated in these hearings

that he now believes that women are covered by the equal

protection clause and that the Court has established such

coverage in the case law. Given his predisposition to reverse

a century of antitrust law, we must question whether Judge Bork

**•' Antitrust Paradox at 409.
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will find precedents protecting women's constitutional rights

firmly enough entrenched to escape his revision, with this

uncertainty, his elevation to the Court would put at risk the

legal framework which has ensured women access to education and

employment opportunities which are essential to their economic

well being.

We fear that Judge Bork is a judicial activist

masquerading as a believer in judicial restraint and the need

of the Court to look at the "original intent" of the framers of

the Constitution. We fear that Judge Bork will be

"unconstrained" in restricting our most fundamental rights and

liberties specified in an "open textured" manner in the Bill of

Rights, the 14th Amendment and the language of the Constitution

itself.

In conclusion, BPW urges this Committee and the Senate

to withhold its consent to Judge Bork's appointment to the

Supreme Court. We believe that his confirmation as an

Associate Justice poses risks that are too great for the

credibility of the Supreme Court with significant and diverse

segments of the nation at this point in our history. His

writings and statements regarding antitrust law and individual

rights raise questions about the protections he would afford

women and small businesses.

Despite Judge Bork's stated reliance on "original

intent," "neutral principles" and judicial restraint, his

judicial philosophy, as reflected in The Antitrust Paradox,

- 17 -
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permits the imposition of his theories of what the law should

be, despite congressional intent and significant judicial

precedent to the contrary. Judge Bork's writings and

statements prior to and in these hearings create great

uncertainty as to how Judge Bork, if confirmed, would interpret

the fundamental rights and liberties under the "open textured"

provisions of the Constitution.

As business and professional women we look to the

Supreme Court as the ultimate arbiter and protector of our

fundamental rights and.liberties as well as the guarantor that

the laws passed by Congress will be enforced. Judge Bork's

changing views on important issues undermines our confidence

that the law will continue to afford basic protections to women

and small business.

We do not believe that this Committee or the Senate

should consent to placing on the Supreme Court an individual

whose judicial philosophy and views pose so much risk.1 We urge

that the Committee and the Senate withhold its consent.

Thank you.

- 18 -
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JIMMY CARTER

September 29, 1987

To Senator Joseph Biden

During the hearings being conducted by the Senate
Judiciary Committee on the nomination of Judge Robert
Bork, some prominent lawyers who served in my admini-
stration have testified in favor of his confirmation.
Just to avoid any misunderstanding, I would like for
the members of your committee to know that I am
strongly opposed to Judge Bork's confirmation as an
Associate Justice of the Supreme Court of the United
States.

Like many other interested Americans, I have
reviewed some of the key judicial rulings and scholarly
papers of Judge Bork on the most significant and often
controversial issues of our time, and I find many of
his forcefully expressed opinions in contradiction to
my concept of what this nation is_ and ought to be. He
has almost invariably sided with the most powerful and
authoritarian litigant in the cases before him. This
has been particularly troubling in his rulings that
government forces have an extraordinary legal right to
intrude on the privacy of individuals, a notion that
has always been strongly opposed in our section of the
country.

Furthermore, as a Southerner who has observed
personally the long and difficult years of the struggle
for civil rights for black and other minority peoples,
I find Judge Bork's impressively consistent opinions to
be particularly obnoxious. I remember vividly the
judicial debates concerning public accommodations, the
poll tax, and affirmative action. Along with most
other people of the South, I have appreciated the
wisdom and courage of lawyers and judges who finally
prevailed on these issues in order to eliminate legally
condoned racism in our country. It is of deep concern
to me that Judge Bork took public positions in
opposition to these advances in freedom for our
minority citizens.



4250

Only recently, with the vision of a seat on the
Supreme Court providing some new enlightenment, has
Judge Bork attempted to renounce some of his more
radical writings and rulings. It seems obvious that,
once confirmed, those lifelong attitudes that he has so
frequently expressed would once again assert themselves
on the Court and have a deleterious effect on future
decisions involving personal freedom, justice for the
deprived, and basic human rights.

I urge you and other Senators to reject this
nomination.

Sincerely,

The Honorable Joseph Biden
Chairman
Senate Judiciary Committee
United States Senate
Washington, D.C. 20510
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Chicago Council of Lawyers
One Quincy Court Building • Suite 800 • 220 South Stale Street • Chicago, Illinois 60604 • (312) 427-0710
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BY FEDERAL EXPRESS

Senator Paul M. Simon
462 Dirksen Senate Building
Washington, D.C. 20510

Dear Senator Simon:
&
As you requested, the Chicago Council of

Lawyers has analyzed the judicial philosophy and record
of Judge Robert H. Bork. The Council's analysis has
been conducted jointly by its Board of Governors and
its Federal Judicial Evaluations Committee and is based
upon a thorough review of all of Judge Bork's judicial
opinions, articles, and speeches as well as the
extensive literature concerning Judge Bork. The
enclosed report is the product of that analysis.

The Council has concluded that Judge Bork's
nomination to the United States Supreme Court should
not be confirmed. Judge Bork's view of the limits
imposed by the Constitution on government action is so
narrow as to threaten the most fundamental of our
individual liberties. This is particularly worrisome
because, contrary to the claims of some of Judge Bork's
supporters, he is neither an advocate nor a
practitioner of judicial restraint as were Justices
Frankfurter and Harlan, both of whom showed great
respect for precedent. Indeed, if Judge Bork is to be
taken at his word, criminals could be sterilized,
married couples forbidden to use contraceptives, and
racially restrictive covenants enforced. This is not
judicial restraint; it is abdication of the duty to
enforce the rights guaranteed by the Constitution.

We urge you not to allow Judge Bork to become
a justice on the United States Supreme Court. If you
would like any additional information, please do not
hesitate to contact me.

Sincerely,

Frederick J. Sperling
President

FJS/kmm

Enclosure

cc: Ms. Deborah Leavy (by Federal Express w/enc.)
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INTRODUCTION

Founded in 1969, the Chicago Council of Lawyers is a bar

association committed to the fair administration of justice, to

the preservation of civil liberties, and to the improvement of

the federal and state judiciary. The key to the realization of

these goals is an able judiciary devoted to maintaining a proper

balance between the power of citizens and the power of govern-

ment. During the Council's early years, Illinois Senator Charles

Percy asked the Council to evaluate nominees to the federal

appellate and trial courts in Chicago. Since his election.

Senator Paul Simon has continued that tradition.

When Judge Robert Bork was nominated to the United States

Supreme Court, Senator Simon asked the Council to analyze Judge

Bork's judicial philosophy and record as a judge on the United

States Court of Appeals for the District of Columbia. The

Council's analysis has been conducted jointly by its Board of

Governors and its Federal Judicial Evaluations Committee. It is

based upon a thorough review of Judge Bork's judicial opinions,

articles, and speeches as well as the extensive literature

concerning his judicial philosophy. This report is the product

of that analysis.

Justices of the United States Supreme Court have a special

responsibility under our system of separation of powers. They

are the final guardians of the rights of individuals against

intrusion by the federal and state governments. While all other

judges are bound by the precedential rulings of higher courts,

Supreme Court Justices, though constrained by the principle of

stare decisis, have the awesome power to overrule previous case

law and constitutional doctrine. It is with these considerations

in mind that the Council conducted its analysis and reached the

following conclusions:

1. The Senate should fully perform its
constitutional "advice and consent"
responsibility to consider the philosophy
of Supreme Court nominees as it has done
in the past.

2. Judge Bork's constitutional philosophy is
extremist and threatens fundamental
individual rights.

3. Judge Bork has an extremely narrow view of
the proper role of the judiciary as a check
on the other branches of government.

4. Judge Bork's record does not show a pattern
of traditional judicial restraint, but rather
a tendency to manipulate doctrine in order to
achieve substantive outcomes dictated by his
ideological views.
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I. THE SENATE SHOULD FULLY PERFORM ITS CONSTITUTIONAL "ADVICE
AND CONSENT" RESPONSIBILITY TO CONSIDER THE PHILOSOPHY OF
SUPREME COURT NOMINEES AS IT HAS DONE IN THE PAtT.

During the public debate on Judge Bork's nomination, some of

his supporters have questioned whether it is appropriate for the

Senate to consider the nominee's judicial philosophy and widely

expressed views on constitutional jurisprudence. These support-

ers believe that only Judge Bork's intellectual abilities,

personal integrity, and legal experience should be considered.

Such a limited examination would not comport with the Senate's

constitutional mandate or with past practice.

The Senate's first rejection of a nominee to the Supreme

Court is instructive. In 1795, President George Washington

nominated John Rutledge as Chief Justice. Rutledge's nomination

was defeated in the Senate by a vote of 14-10 principally because

of his vigorous opposition to the Jay Treaty of 1794. No

Significant questions were apparently raised regarding his

integrity. Rutledge previously had been confirmed as an

Associate Justice of the Supreme Court.1/ Four senators who

participated in the debate on Rutledge's nomination as Chief

Justice had been members of the Constitutional Convention in

Philadelphia eight years earlier. Surely, they were familiar

v̂ ith the Framers' intentions regarding the Senate's duty to

inquire into a nominee's philosophy.

The Senate continued to explore the philosophies and records

of Supreme Court nominees throughout the 19th century. During

that period, the Senate rejected almost one-third of the nominees

it considered; several such rejections reflected philosophical

objections. For example, in 1845 the Senate rejected the

nomination of George W. Woodward in large part because of his

"gross nativest American sentiments," which were particularly

abhorrent to Irish-Americans.2/

One of the best known examples of such Senate scrutiny was

in response to President Hoover's 1930 nomination to the Supreme

Court of Judge John J. Parker of the Court of Appeals for the

Fourth Circuit. Although Judge Parker had a distinguished

judicial record, the Senate rejected his nomination in large part

because he was considered to be "unfriendly" to labor as a result

of his decision upholding so-called "yellow dog contracts."

Civil rights groups also opposed the nomination because, in 1920,
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when campaigning to become Governor of North Carolina, Parker

declared:

The participation of the Negro in politics is a
source of evil and danger to both races and is
not desired by the wise men in either race or by
the Republican Party of North Carolina.3/

Most recently, in 1968, the opposition to President

Johnson's nomination of Associate Justice Abe Fortas as Chief

Justice was led by Senator Strom Thurmond of South Carolina. In

characterizing the Senate's role in the nomination and confirma-

tion process, Senator Thurmond said:

To contend that we must merely satisfy ourselves
that Justice Fortas is a good lawyer and a man
of good character is to hold a very narrow view
of the role of the Senate, a view which neither
the Constitution itself nor history and precedent
have prescribed. . . . [I]f the Senate will turn down
this nomination, we will thus indicate to the
President and future Presidents that we recognize
our responsibility as Senators. After all, this
is a dual responsibility. The President merely
picks or selects or chooses the individual for
a position of this kind, and the Senate has the
responsibility of probing into and determining
whether or not he is a properly qualified
person. . . .4/

From the time of the Federalist Papers and the Rutledge

confirmation battle, the Senate has properly examined the

philosophy and record of Supreme Court nominees. Accordingly,

Judge Bork's philosophy and record as an appellate court judge

are appropriate subjects of inquiry in the confirmation process.

II. JUDGE BORK'S CONSTITUTIONAL PHILOSOPHY IS EXTREMIST AND
THREATENS FUNDAMENTAL INDIVIDUAL RIGHTS.

Judge Bork's view of the limits imposed by the Constitution

on government action is so narrow as to threaten our most funda-

mental liberties. He contends that legislative majorities have

almost unbridled discretion to define and to constrain individual

freedoms, and that their actions, in effect, stand beyond the

reach of the Supreme Court. To that end, Judge Bork denigrates

the Bill of Rights as "a hastily drafted document on which little

thought was expended."5/

In attempting to justify his extremely narrow view of

constitutionally protected rights. Judge Bork repeatedly invokes

a simplistic and historically discredited version of the concept

of "original intent," a doctrine that limits the scope of indi-

vidual rights to only those envisoned by our Eighteenth Century

forebearers. Few dispute the idea that the Framers' intent, to

the extent it can be discerned, is one factor to be considered in
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constitutional adjudication. But reliance on a wooden doctrine

of "original intent" as the only basis for proper constitutional

decision-making has been criticized by many scholars.6/ Below

its surface appeal, the doctrine is intellectually unsatisfactory

and does not provide a truly value-neutral method of adjudica-

tion.

First, even in those cases where there is some evidence of

intent, it is not at all clear whose intent should govern. Is it

the intent of the Framers or of the members of the various state

ratifying conventions or of both? And how are we to resolve the

often conflicting views among and between members of these

groups?

Second, there is persuasive historical evidence that the

Framers themselves did not intend the Constitution to be

interpreted based on the Framers' "original intent."2/ Indeed,

even James Madjscn stated that "[a)s a guide in expounding and

applying the provisions of the Constitution, the debates and

incidental decisions of the Convention can have no authoritative

character."8/

Most importantly, however, some degree of abstraction of

"intent" is essential to accomodate modern constitutional

adjudication. For example, although the Framers wrote that no

"person" may be deprived of "property" without "due process,"

they could not have had specific intentions as to the application

of the Due Process Clause to claims for modern social welfare

benefits. See, e.g., Goldberg v. Kelly, (public assistance

payments cannot be terminated without a prior evidentiary

hearing).9/ Because the Framers did not foresee the events which

led to New Deal legislation cannot mean that constitutional

protections should not be applied to the rights that evolved and

developed during that period. Otherwise the Constitution

ossifies and becomes a largely irrelevant historical artifact.

As Chief Justice John Marshall recognized in 1819 in

McCulloch^v. Maryland: "It is a Constitution we are expounding

. . . intended to endure for ages to come and consequently to be

adapted to the various crises of human affairs."l_0/ Thus, even

the lntentionalists, proponents of constitutional adjudication by

"original intent" including Judge Bork, are compelled to concede

that modern jurists must apply constitutional principles to

controversies beyond the foresight of those living when the

Constitution was drafted and ratified.11/
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The intentionalists' process of adressing controversies not

foreseen by the Framers, contrary to the claims of the proponents

of "original intent," is not objective. Indeed/ the proponents

of "original intent" are guided by an agenda that implicitly and

dangerously limits individual rights.

The implications of Judge Bork's pronounced adherence to the

doctrine of "original intent" are startling. He profoundly

disagrees with much of the constitutional law that has developed

following the Second World War, including:

* The right of married couples to use contraception.
(He has stated that the right to privacy propounded
in Griswold v. Connecticut has no support in the
Constitution and that the case was "wrongly
decided."12/)

* The principle of "one person, one vote." (He has
denounced the formula, set out in Reynolds v. Sims,
as lacking a "theoretical basis."13/)

* The right of a woman to choose to have an abortion.
(He has stated that "nobody believes the Constitution
allows, much less demands, the decision in Roe v.
Wade."14/)

* The state-mandated restraints on sterilization of
habitual criminals. (He has criticized the result in
Skinner v. Oklahoma.15/)

* The principle that restrictions in deeds forbidding the
sale of homes to Blacks cannot be enforced by courts.
(He has criticized Shelley v. Kraemer which denied
the enforceability of racial covenants.16/)

* The right to free speech on a broad range of social
subjects. (He stated that the First Amendment
protects only "explicitly political" speech, although
he now concedes that other forms of discourse may
be protected. He still would allow much less constitu-
tional protection for controversial political speech
than the Supreme Court has protected for nearly 40
years.17/)

* The right to freedom from state-sanctioned prayers in
public schools. (He has criticized Enqel v. Vitale.18/)

The extreme views which he expressed in his 1971 Indiana Law

Journal "Neutral Principles" article attacking the constitutional

underpinnings of fundamental individual liberties appear to be

his views today.lj>/ Therein, Judge Bork characterized individual

liberties not as rights, but as mere "gratifications": "Every

clash between a minority claiming freedom and a majority claiming

power to regulate involves a choice between . . . gratifica-

tions. . . . There is no principled way to decide that one man's

gratifications are more deserving of respect than another's."20/

As the eminent - and conservative - constitutional scholar

Professor Philip B. Kurland recently wrote, "Bork's entire

current constitutional jurisprudential theory is essentially

directed to the diminution of minority and individual rights."21/
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Most certainly Judge Bork's views, if not constrained by

precedent, would have a profound effect on constitutional

decision-making. The consequences of confirming a nominee whose

adherence to a theory that renders him inflexible in responding

to the emerging needs of a changing society should be rigorously

examined. As Professor Kurland stated in response to Judge

Bork's criticisms of numerous key Supreme Court rulings:

[Generations later the issue is no longer whether these
opinions were ill-founded. The question now is whether
long-existing constitutional doctrines should be
destroyed or can be uprooted without dire consequences
to the social system. I submit that you cannot pull
large numbers of threads from the constitutional cloth
at one time without destroying the integrity of the
fabric. To do so is to engage in revolution, however
pious its proponents may sound. Abolition of minority
rights is no less tyrannical because it is advocated by
"brilliant" minds.22/

Finally, Judge Bork's intolerance of criticism is disturb-

ing. He has characterized the many lawyers, judges, and scholars

who have substantial and well-founded disagreements with his

formulation of constitutional theory as dishonest "philosophers"

who would re-write the Constitution and as "the lowing herd of

independent thinkers, the legal academics."23/ Such unfair and

narrow-minded characterizations suggest peril for principled

constitutional adjudication by Judge Bork.

III. JUDGE BORK HAS AN EXTREMELY NARROW VIEW OF THE PROPER ROLE
OF THE JUDICIARY AS A CHECK ON THE OTHER BRANCHES OF
GOVERNMENT•

Judge Bork is portrayed by his supporters as an advocate and

practitioner of "judicial restraint" whose philosophy is in the

"mainstream tradition" exemplified by such jurists as Felix

Frankfurter and John Marshall Harlan.2_4/ However, the Council's

review of Judge Bork's judicial opinions, writings, and speeches

reveals a different and disturbing image: a judge whose view of

the role of the judiciary is less grounded on a philosophy of

restraint than it is directed to realization of his vision of

society.

Judge Bork wrote recently that "we appear to be at a tipping

point in the relationship of judicial power to democracy. . . .

The future role of the American judiciary will be decided by the

victory of one set of ideas over the other. "2_5/ His "set of

ideas" begins with the belief that the judiciary should almost

invariably defer to the will of the political majority as

reflected by the enactments of the Executive branch. Congress and
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state legislatures. Although this view, standing alone, is

consistent with traditional "judicial restraint," Judge Bork's

record discloses a different kind of judicial activism aimed at

dramatically reducing the core institutional role of the federal

courts in protecting individual rights. Should Judge Bork's

views prevail on the Supreme Court, the critical role

historically performed by the federal judiciary in acting as a

check on the Executive and Legislative branches would be

significantly altered.

While a traditional view of "judicial restraint" respects

both the doctrine of separation of powers and Supreme Court

precedents, Judge Bork's statements indicate that he frequently

would relinquish the duty of the courts "to say what the law is"

(a duty dating back to 1803 and Marbury v. Kadi son) in order to

advance his own views. This practice turns "judicial restraint"

on its head and poses the danger that Judge Bork would use his

power as a Justice on the Supreme Court not to conserve judicial

authority, but to abandon it.

For example, in the recent case of Bartlett v. Bowen the

Court of Appeals' majority harshly criticized Judge Bork's

dissenting position that judicial review of the constitutionality

of certain provisions of the federal Medicare statute was barred

by the doctrine of sovereign immunity.26_/ The majority strongly

rejected Judge Bork's "extraordinary and wholly unprecedented

application of the notion of sovereign immunity" which would have

the effect of precluding all judicial review of legislative

action. "Judicial review has been with us since Marbury v.

Madison, and no one has ever before suggested that it is

discretionary on Congress' part."22/ Judge Bork's colleagues

then observed that:

[T)he dissent's immunity theory in effect concludes
that the doctrine of sovereign immunity trumps every
other aspect of the Constitution. . . . [SJuch an
extreme position simply cannot be maintained. . . .
To preclude judicial review in such a situation would be
just as unconstitutional as the underlying governmental
action. . . . [It) flagrantly ignores the concept of
separation of powers and the guarantee of due process.
We see no evidence that any court, including the Supreme
Court, would subscribe to the dissent's theory in such
a case.28/

In performing its constitutional "advice and consent"

function, the Senate should focus its inquiry on Judge Bork's

record and not allow the nominee and his advocates to frame the

debate in terms that distort it. The record reveals a judge who

3-375 0 - 8 9 - 1 2
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is neither "conservative" nor "restrained" in the traditional

sense when individual liberties are at stake. Moreover, Judge

Bork's version of judicial review, if it becomes the prevailing

view, would undermine the courts' constitutional role in

protecting individual rights.

IV. JUDGE BORK'S RECORD DOES NOT SHOW A PATTERN OF TRADITIONAL
JUDICIAL RESTRAINT, BUT RATHER A TENDENCY TO MANIPULATE
DOCTRINE IN ORDER TO ACHIEVE SUBSTANTIVE OUTCOMES DICTATED
BY HIS IDEOLOGICAL VIEWS.

The record does not show Judge Bork to be a consistent

practitioner of principles of judicial restraint. Rather, the

principal unifying theme in his opinions is their outcome. In

reviewing Judge Bork's record of written opinions, especially in

"split decisions," it is a distressing truism that one can

accurately predict Judge Bork's vote in almost any key case

simply by identifying the parties involved. In cases where the

government and businesses were parties. Judge Bork persistently

ruled for business and, in so doing, often refused to adhere to

principles of judicial restraint. Conversely, in cases where the

government and consumer or environmental organizations were

parties, Judge Bork often invoked severe judicial restraint in

ruling in favor of government and against public interest

parties.

The pattern of decisions favoring government and business

over those of individuals is striking. Judge Bork's votes appear

to reflect no consistent application of judicial principles or

philosophy, but rather an activist manipulation of doctrine to

achieve desired outcomes. The thorough analysis of Judge Bork's

voting record published by the Public Citizen Litigation Group

provides a comprehensive description of his adjudicatory

practices in many substantive areas. Four recent opinions

written by Judge Bork involving review of electricity ratemaking

decisions by the Federal Energy Regulatory Commission ("FERC")

are illustrative. Jersey Central Power & Light v. FERC,29/ Mid-

Tex Electric Co-Op v. FERC,30/ Delmarva Power & Light v. FERC,31/

and Middle South Energy v. FERC.32/ The contrasts in Judge

Bork's analysis and votes are instructive because in each case:

(1) The central conflict was between an electric utility
and the same administrative agency which was obligated
to balance businesses' and consumers' financial
interests;

(2) The key ratemaking issues involved technical economic,
accounting, and policy determinations;

(3) The financial stakes were huge - many millions of
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dollars in the case;

(4) The decisions by the FERC and the Court would have
widespread applicability to many other electric
utilities and consumers; and

(5) The jurisprudential task was essentially the same -
the Court of Appeals was required to interpret the
Federal Power Act and/or to ascertain the appropriate
degree of deference to the FERC's determination.

Notwithstanding this parallelism, Judge Bork proceeded in

plainly dissimilar ways. His outcome, though, was always the

same: each decision was to the electric utility's benefit and the

consumers' detriment. To accomplish these results. Judge Bork

manipulated the well-established doctrine of judicial deference

to the decisions of administrative agencies in their areas of

special expertise.

In Jersey Central, Middle South and Delmarva, the FERC's

rulemaking or adjudicatory decision would have benefitted

consumers' interests. On judicial review, Judge Bork paid little

heed to principles of deference to the agency's determination.

Insteac, he adopted very literal statutory constructions and/or

insisted on the FERC's strict compliance with its procedural

rules in vacating the agency's decisions. In Mid-Tex, however,

when reviewing a FERC rule which favored the utility's interests,

Judge Bork countenanced a "flexible" statutory interpretation and

generally deferred to the FERC.

The Council's analysis indicates that if one knows the

identities of the parties in closely-contested cases decided by

Judge Bork, then the outcome can be predicted accurately with

worrisome frequency. Rather than revealing a consistent judicial

philosophy or doctrine of restraint. Judge Bork's record

demonstrates a distressing tendency to manipulate doctrines in

order to achieve the outcome that he desires.

CONCLUSION

The Council believes that the Senate should exercise its

constitutional "advice and consent" responsibilities to reject

the nomination of Judge Bork.
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14/ Statement of Professor Robert Bork, Hearings Before
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Judiciary Comm. on S. 158: A Bill to Provide that Human
Life Shall Be Deemed to Exist from Conception,
97th Cong., 1st Sess. 310, 315 (April - June 1981),
criticizing Roe v. Wade, 410 U.S. 113 (1973).

15/ "Neutral Principles," criticizing Skinner v. Oklahoma,
316 U.S. 535 (1942).

16/ "Neutral Principles," criticizing Shelley v. Kraemer,
334 U.S. 1 (1948) .
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370 U.S. 421 (1962). The newspaper article states that
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Back to the Fjture." Speech before The Philadelphia
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26/ Bartlett v. Bowen, 816 F.2d 695 (D.C. Cir. 1987).

£7/ Id. at 710.

ZB/ Id. at 711.
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1168 (1987).

3J0/ Mid-Tex Electric Co-op v. FERC, 773 F.2d 327 (1985).

31/ Delmarva Power & Light v. FERC, 770 F.2d 1131 (1985).
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The Children's Defense Fund appreciates the opportunity to

provide testimony to the Committee on the Judiciary concerning

the nomination of Judge Robert H. Bork to the United States

Supreme Court. After thorough review of Judge Bork's voluminous

record, we believe his confirmation is contrary to the best

interests of America's children and strongly urge your rejection

of his nomination to the highest Court in our land.

The Children's Defense Fund (CDF) is a privately funded

public charity dedicated to providing a strong and effective

voice for children, especially poor and minority children and

their families. We believe that parents, churches, business,

non-profit groups, and every level of government must work

together to prepare America's children for the challenges and

opportunities facing our nation now and in the future.

CDF feels compelled to speak out against the nomination of

Judge Bork because he has long and stridently advocated both a

constitutional philosophy and a philosophy of judging that

jeopardize the well-settled legal doctrines that protect families

and that help children develop their potential to be productive

members of our society. Our conclusion that Judge Bork's

nomination should be rejected has been affirmed by his testimony

before this Committee.

In our scheme of government, courts play a critical role

safeguarding children and mediating the delicate relations

between families and the state. We rely on families, in the

first instance, to support, nurture, and protect children. But

our society also relies on courts to protect children when

families or others fail them, and to prevent against unwarranted
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governmental regulation of families and the way they choose to

raise and educate their children. This is true no less of the

United States Supreme Court than of the county juvenile court.

The constitutional doctrines that have allowed the United

States Supreme Court to protect children and the integrity of

families are among the doctrines that Judge Bork has labelled

"lawless," "unwarranted," and "without principle." By

threatening the continued vitality of these doctrines, Judge

Bork's confirmation would jeopardize the best interests of

America's children and families.

Freedom from Unjustified Government Interference in Family

Life. Families are the bedrock of our society. Because of their

fundamental importance, the Supreme Court has recognized a

constitutional right to privacy that shields families against

unjustified governmental interference in their affairs.

Developed in a series of cases dating back to the early part of

this century, this right protects the very fabric of the family,

giving special legal recognition to parents' responsibility for

the care of their children and to parental decisions about how to

raise and educate children. Doctrinally, it rests on the idea

that the "liberty" protected by the Constitution includes more

than mere freedom from bodily restraint. It includes also "the

right ... to marry, establish a home, and bring up children." It

expresses the framers' conviction that there are areas of human

endeavor in which public officials should rarely if ever

intercede.

1. Meyer v. Nebraska, 262 U.S. 390, 399 (1923)
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Judge Boric has left no doubt that he rejects the idea that

there is a constitutional right to privacy, and he has singled

out for criticism the seminal cases, more than a half century

old, recognizing a right of family integrity, Meyer v. Nebraska

and Pierce v. Society of Sisters. The Supreme Court in these

cases held unconstitutional state attempts to usurp parental

authority over decisions regarding their children's education.

In Meyer, it invalidated a Nebraska statute, passed in the anti-

immigrant fervor after World War I, making it a crime to teach

foreign languages in school. In Pierce, the Court struck down a

law prohibiting parents from sending their children to private

schools. The law, the Court said,

unreasonably interferes with the liberty
of parents and guardians to direct the
upbringing and education of children under
their control... The fundamental theory
of liberty upon which all g6vernments in
this Union repose excludes any general
power to standardize ... children... The
child is not the mere creature of the
state; those who nurture him and direct
his destiny have the right, coupled with
the high duty, to recognize and prepare
him for ... [life's] obligations.

The continued importance of constitutional recognition of

family privacy interests is evident in recent cases limiting the

power of the state to terminate parental rights, to restrict the

2. E.g., McGuigan, "Judge Bork is a Friend of the
Constitution," 11 Conservative Digest 91, 97 (Oct. 1985).

3. 262 U.S. 390 (1923).

4. 268 U.S. 510 (1925). See R. Bork, "Neutral Principles
and Some First Amendment Problems," 47 Indiana Law Review 1, 11
(1971).

5. Id. at 534-535.
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rights of extended families to live together, and to prevent

certain citizens from marrying. In 1982 the Supreme Court ruled

that a state cannot remove a child from his parents without

substantial justification; it held that a state seeking to take a

child away from its parents on the grounds the child has been

abused or neglected must prove its case to a degree greater than

the level of proof required in routine civil litigation. It

based this decision in part on the importance of the family: the

parents' interests in the care and custody of their children, the"

Court affirmed, are "more precious than any property right."

Santosky v. Kramer.6 In 1972 the Court ruled that family privacy

rights prohibited a state from taking children from their father,

upon their mother's death, solely because their mother and father

were not married. The father in question, Peter Stanley, had

lived with the mother for 18 years and raised three children with

her. Stanley v. Illinois.7

In 1977 the Court relied on the right of privacy in ruling

that cities cannot use zoning or other laws to exclude family

groups other than nuclear families from residential

neighborhoods. The case was brought by a grandmother who lived

with her adult child, that child's son, and another grandchild.

Local zoning laws made it a crime for this traditional three-

generation household to live together in one home. Moore v. City

of East Cleveland, Ohio.8 And in 1978 the Court held that it

6. 455 U.S. 745, 759 (1982)

7. 405 U.S. 645 (1972).

8. 431 U.S. 494 (1977).
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violated the right to privacy for a state to deny a man the right

to marry because during a period of indigency he had been unable

to pay support to children of a previous union. The plaintiff in

the case, Mr. Redhail, had been denied a license to marry a woman

pregnant with his child because, while unemployed, he had failed

to make child support payments. Zablocki v. Redhail.

Judge Bork has denounced the important and well-established

right of privacy as "utterly specious" and has labelled the

Court's privacy decisions as "unconstitutional." He has claimed

that the liberty "to marry, establish a home, and bring up

children" is not among the liberties that the founding fathers

sought to secure in the Constitution. He has embraced this

view not only in his speeches and writings but also in his work

on the bench. For example, in a recent appellate court decision

concerning visitation rights by a non-custodial parent, Judge

Bork questioned the family protection doctrine and expressed the

view that familial bonds between children and their divorced or

9. 434 U.S. 374 (1978). Lower courts, applying these
decisions, have enunciated other important legal protections for
families and children. In Roe v. Conn, 417 F.Supp. 769 (M.D.
Ala. 1976), for example, a federal district court struck down a
law providing for termination of the parent-child relationship
whenever the state found termination to be "in the best
interests" of the child. The court held that a state may sever
the parent-child relationship "only when the child is subjected
to real physical or emotional harm and less drastic measures
would be unavailing." _I_d. at 779.

10. R. Bork, "Neutral Principles and Some First Amendment
Problems," 47 Indiana Law Review 1, 9 (1971). Statement of
Robert Bork, Hearings on S. 158 Before the Subcom. on the
Separation of Powers of the Senate Com, on the Judiciary, 97th
Cong., 1st Sess. (April-June 1981); McGuigan, "Judge Bork is a
Friend of the Constitution," 11 Conservative Digest 91, 97 (Oct.
1985) .
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separated parents are undeserving of constitutional protection.

Franz v. United States.11

Judge Bork's unyielding conviction that the Constitution

provides no special protection to family ties places him well

outside the mainstream of twentieth century constitutional

tradition. The Due Process Clauses of the Fifth and Fourteenth

Amendments protect liberty. Through the years, Justices and

judges of widely varied backgrounds and philosophies have

concluded that this liberty includes protection of the family,

recognizing, as Justice Goldberg once wrote,

[t]he fact that no particular provision of
the Constitution explicitly forbids the
State from disrupting the traditional
relation of the family — a relation as
old and as fundamental as our entire
civilization — surely does not show that
the Government was meant to have the power
to do so.12

Conservative jurists from Justice John Marshall Harlan to Justice

Lewis Powell have embraced this view. Justice Harlan, the

archetypical practitioner of judicial restraint, acknowledged

that

the full scope of the liberty guaranteed
by the Due Process Clause cannot be found
in or limited by the precise terms of the
specific guarantees elsewhere provided in
the Constitution.

... [It includes] what, by common
understanding throughout the English-
speaking world, must be granted to be a

11. 712 F.2d 1428 (D.C. Cir. 1983).

12. Griswold v. Connecticut, 381 U.S. 47 9, 495-496
(1965) (Goldberg, J., concurring) .
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most fundamental aspect of "liberty," the
privacy of the home in its most basic
sense.

Judge Bork not only rejects the constitutional understanding

that a family's home is its castle but in his writings has

displayed extraordinary insensitivity to families' interests in

privacy and autonomy. He has compared a married couple's

interest in freedom from government intrusion in their affairs to

the financial interest of an electric utility company in avoiding

governmental pollution controls and concluded that he could see

no reason for affording the married couple's privacy interest

greater constitutional protection than the economic interest of

the utility. Presumably, in Judge Bork's view, a government

decree limiting couples to two children would be constitutionally

indistinguishable from a decree limiting factories to two

smokestacks.

During his tenure as an appellate judge, Judge Bork decided

two cases involving claims based on the right to privacy. He

rejected the claims in both cases. In one, Dronenburg v. Zech,

he cast judicial restraint to the winds and wrote a lengthy and

gratuitous critique of the Supreme Court's privacy decisions.

Four of his fellow judges were moved to write that his

extravagant exegesis on the constitutional
right of privacy was wholly unnecessary to
decide the case before the court...

13. Poe v. Ullman, 367 U.S. 497, 543-548 (1961).

14. See R. Bork, "Neutral Principles and Some First
Amendment Problems," 47 Indiana Law Review 1, 9-10 (1971).

15. 741 F.2d 1388 (D.C. Cir. 1984).
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Jurists are free to state their personal
views in a variety of forums, but the
opinions of this court are not proper
occasions to throw down gauntlets to the
Supreme Court.

We find particularly inappropriate the
panel's attempt to wipe away selected
Supreme Court decisions in the name of
judicial restraint... [S]urely it is not
... [a lower court's] function to conduct
a general spring cleaning of constitu-
tiona}.claw. Judicial restraint begins at
home.'16

17In the second case, Franz v. United States, he rejected

the claim of a divorced father who sued the government for

totally severing his ongoing relationship with his children. In

a concurring opinion, he expressed the view that the Constitution

does not protect the familial bonds between children and their

divorced or separated parents. No other jurist to our knowledge

has ever embraced this extreme view. Justice Powell, for one,

understood that

[o]urs is by no means a tradition limited
to respect for the bonds uniting the
members of the nuclear family...
[C]onditions of modern society have ...
not erased the accumulated wisdom of
civilization ... that supports a larger
conception of the family.

The elimination of the right to privacy would remove the

leading legal bulwark against government tyranny over families.

The nomination of Judge Bork threatens such a result. Justice

Powell, whom Judge Bork would replace, deeply appreciated the

16. 748 F.2d 1579, 1580 (D.C. Cir. 1984) (dissenting from
denial of petition for rehearing en bane) (Robinson, J.).

17. 712 F.2d 1428 (D.C. Cir. 1983).

18. Moore v. City of East Cleveland, Ohio, 431 U.S. 494,
505 (1977).
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privacy rights of families, and he often provided the deciding

vote in cases enlarging the constitutional protection of family

privacy interests.19 Judge Bork's contrary views pose a serious

threat to the freedom and integrity of the American family.

Protection of Children From Discrimination. Discrimination

on the basis of race, gender, handicap, or out-of-wedlock birth

prevents many children and families from participating fully in

our society, robbing them of economic security and hope. For

decades the United States Supreme Court has applied the Equal

Protection Clause to strike down these and other forms of

invidious discrimination. Judge Bork's record makes clear that

he would not combat discrimination with the same vigilance.

Indeed, he has characterized most of the substantive doctrines

developed by the Supreme Court in the area of equal protection as

on

improper.

While most government actions are based on distinctions that

the courts properly presume to be valid, certain types of

executive or legislative actions must be reviewed by the courts

with special care because their underlying motives are likely to

be flawed or because they unthinkingly continue unequal treatment

of historically victimized groups. The Supreme Court applies

such special care in reviewing government conduct that

discriminates on the basis of characteristics normally irrelevant

to law-making such as race, gender, length of residence, and out-

19. E.g. , Santosky v.'Kramer, 455 U.S. 745 (1982); Moore v.
City of East Cleveland, Ohio, 431 U.S. 494, 505 (1977).

20. R. Bork, "Neutral Principles and Some First Amendment
Problems," 47 Indiana Law Review 1, 11 (1971).
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of-wedlock birth, and this degree of judicial scrutiny provides

important protections for children, assuring that groups of them

are not unreasonably denied education, medical services, child

support, social security, and other government benefits.

For example, the Court in 1969 forbade states from denying

public assistance to indigent children resident in the state less

than one year. Shapiro v. Thompson. The children of one

plaintiff family in the case had been denied assistance when

their mother, after learning she had cancer, moved to the state

of Washington to be closer to her family. In a similar case in

1974, the Court barred states from discriminating against new

residents in the provision of free non-emergency medical care.

Memorial Hospital v. Maricopa County.

In 1968 the Supreme Court refused to allow a state to permit

legitimate but not illegitimate children to bring wrongful death

claims for compensation for the death of their mother, writing:

[t]he children, though illegitimate, were
dependent on her; she cared for them and
nurtured them; they were indeed hers in
the biological and in the spiritual sense;
in her death they suffered wrong in the
sense that any dependent would.

Levy v. Louisiana. The Court has since outlawed a variety of

other disabilities imposed on children born out-of-wedlock,

including legislative prohibitions against receiving certain

21. 394 U.S. 618 (1969).

22. 415 U.S. 250 (1974).

23. 391 U.S. 68, 72 (1968).

10
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24social security benefits, Jimenez v. Weinberger. In addition,

it has provided children born out-of-wedlock critical assistance

in establishing their paternity, Mills v. Habluetzel, and

securing financial support from their fathers, Gomez v. Perez.

Judge Bork has tried to trivialize in his testimony the

Supreme Court's rigorous review of classifications based on

gender, by citing a drinking age case, but this review has

provided important protections for children. For example, in

1975 the Court struck down a Utah statute that required fathers

to support their sons until age 21 but their daughters only until

age 18. Stanton v. Stanton.27 In 1979 the Court invalidated a

law authorizing the payment of welfare benefits to indigent

children in two-parent families when their poverty was caused by

the unemployment of their father but not when caused by the

unemployment of their mother. Califano v. Westcott.

Decisions such as these, protecting children against an

array of arbitrary government actions, are unlikely to come from

the pen of Judge Bork, who as an academic and a judge has

traversed this nation urging a radical narrowing of

constitutional protections against discrimination. He has

questioned the use of any special care in reviewing distinctions

based on characteristics other than race under the Equal

24. 417 U.S. 628 (1974).

25. 456 U.S. 91 (1982).

26. 409 U. S. 535 (1973).

27. 421 U.S. 7 (1975).

28. 443 U.S. 76 (1979).

11
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Protection Clause. Dismissing myriad equal protection rulings in

cases involving non-racial discrimination, Judge Bork has claimed

there is "no principled way of saying which non-racial

inequalities are impermissible. Thus, in his view:

The equal protection clause ... does
require that government not discriminate
along racial lines. But much more than
that cannot properly be read into the
clause.30

Judge Bork's extreme approach would overturn decades of important

precedent and leave millions of vulnerable children and others

without constitutional protection against a variety of forms of

unprincipled harmful treatment.

The present-day interpretation of the Equal Protection

Clause, against which Judge Bork has inveighed, is hardly a

radical one. Its doctrinal foundations are as much the creation

of the Burger Court as the Warren Court. It was during the

1970's that the Court came to review with exacting scrutiny

government conduct that invidiously discriminates on certain non-

racial grounds such as gender, out-of-wedlock-birth, and

handicap. Justice Powell himself was a forceful and articulate

spokesman for this view.

Judge Bork has tried to assure this Committee that, if

confirmed, he would interpret the Equal Protection Clause in a

29. R. Bork, "Neutral Principles and Some First Amendment
Problems," 47 Indiana Law Review 1, 11 (1971) (emphasis added).
See also Federalism and Gentrification, Address by Judge Bork to
the Federalist Society, Yale Univ. (April 24, 1982), p. 2.

30. R. Bork, "Neutral Principles and Some First
Amendment Problems," 47 Indiana Law Review 1, 11 (1971).

31. See, e.g. , Plyler v. Doe, 457 U.S. 202 (1982)
(Powell, J., concurring).

12
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way that adequately protects all citizens against unfair

treatment. But his testimony makes clear that he would reject

the exacting scrutiny the Court applies today and instead would

evaluate all claims of discrimination on grounds other than race

under the rational basis test. That test is so minimal —

generally accepting any justification proferred for a law,

however tenuous its connection to the law or unrelated to the

legislature's reasons for enacting the law — that it is often no

review at all. Judge Bork's record on the bench shows that, as

applied by him, the rational basis test would provide little or

no protection against official discrimination. In one of the two

opinions he has written in cases raising equal protection claims,

his application of the rational basis test was so cavalier that

it drew stinging criticism from four other circuit court judges,

including the chief judge. Judge Bork's opinion, they wrote:

fails even to apply seriously the basic
requirement that the challenged regulation
be 'rationally related to a permissible
end.1 There may be a rational basis for
the [challenged policy], but the panel
opinion plainly does not describe it.

Dronenburg v. Zech. In the second opinion, he suggested that

the fact that a legislative distinction had been used for most of

our history might provide a rational basis for upholding it.

Cosgrove v. Smith. Under this circular reasoning, the fact

that certain groups of children had long been victims of

32. 746 F.2d 1579, 1581 (D.C. Cir. 1984) (dissenting from
denial of petition for rehearing en bane) (Robinson, J.).

33. 697 F.2d 1125, 1145 (D.C. Cir. 1983) (Bork, J.,
concurring)

13
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discrimination would itself provide an argument for sustaining

and prolonging their mistreatment.

A jurist with so crabbed a view of the legal prescription

that government treat all citizens fairly, children and adults,

would not be faithful to justice and constitutional tradition.

As Justice Powell has recognized, members of the Court

would not be faithful to our obligations
under the Fourteenth Amendment if we
applied so deferential a standard [as
minimum rationality] to every
classification... we have recognized that
certain forms of legislative
classification ... give rise to recurring
constitutional difficulties; in these
limited circumstances we have sought
assurance that the classification reflects
a reasoned judgment consistent with the
ideal of equal protection by inquiring
whether it may fairly be viewed as
furthering a substantial interest of the
state.34

Judge Bork's record with respect to racial discrimination —

a continuing scourge facing our nation's children and families --

raises special concerns. Judge Bork has criticized most of the

landmark legal advances made in the civil rights field in the

last 30 years. He has opposed the public accommodations

provisions of the Civil Rights Act; harshly criticized Supreme

Court decisions prohibiting enforcement of racial covenants in

real estate transactions and outlawing the poll tax; and taken

such a restrictive view of Congress' power to combat

discrimination through legislation as to cast doubt on the

constitutionality of provisions of the Voting Rights Act and the

Civil Rights Act of 1964. Over the years he has demonstrated

34. Plyler v. Doe, 457 U.S. 202, 217 (1983) (Powell, J.,
concurring) (emphasis added).

14
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special sensitivity to the claims of the powerful majority and

insensitivity to the legitimate grievances of racial minorities.

It would be hard to conceive of a greater disservice to this

country and its next generation than reopening settled decisions

protecting civil rights and undermining the consensus on basic

racial questions we have achieved after decades of traumatic

national debate and struggle. Judge Bork's appointment would be

a giant step backward in our quest to extend the American dream

to every child.

Protection from Harm for Children in State Custody.

Among the most vulnerable children in our society are those who

become wards of the state because they have been abused or

neglected by their parents, have been institutionalized on

account of severe physical or mental handicap, or have violated

the law. Our courts have long provided vital constitutional

protections for these children.

The due process clauses of the Fifth and Fourteenth

Amendments have been held to require that when the state becomes

the custodian of a child, it assume the responsibilities as well

as the prerogatives of a parent. As the child's caretaker, the

state is obliged to protect the child from physical and emotional

injury and to provide him with decent food, clothing, shelter,

and medical care.

These legal protections have immeasurably improved the lives

of tens of thousands of children in facilities for handicapped

35. E.g. , Nelson v. Heyne, 491 F.2d 352 (7th Cir.), cert,
denied, 417 U.S. 976 (1977); Gary W. v Louisiana, 437 F.Supp.
1209 (E.D.La. 1976); NYSARC v. Carey, 393 F.Supp. 715 (E.D.N.Y.
1975). See also Youngberg v. Romeo, 457 U.S. 307 (1982).

15
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and troubled youths. But Judge Bork would sweep these

protections aside because they are based on the concepts of

substantive due process that he abhors. He would consign

countless children to care that falls short of even minimal

standards of decency.

Conclusion. Judge Bork is being touted by the

Administration as a judicial conservative in the mold of Justice

Powell, but his record belies this claim. He is an extremist

whose confirmation would jeopardize well-established and

important legal protections for children and families.

America's children are our nation's hope and our nation's

future. As you know, your decisions as members of the United

States Senate critically affect the lives and well-being of our

children and their families. Your vote on the nomination of

Judge Bork to the Supreme Court of the United States will be

among the most important you ever make. We strongly urge you to

reject his nomination.

36. E.g., Franz v. United States, 712 F.2d 1428, 1438 (D.C.
Cir. 1983) (Bork, J., concurring in part and dissenting in part);
R. Bork, "Neutral Principles and Some First Amendment Problems,"
47 Indiana Law Review 1, 11 (1971).

16
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A POINT OF VIEW AGAINST CONFIRMATION OF JUDGE ROBERT BORK AS A SUPREME COURT JUSTICE

I have listened to Bast of what was televised by CNN of the Juige Robert Bork

confirmation hearings and taken notes. I believe Judge Bork spoke in all candor, but

that which he candidly expressed during the hearing is the strongest evidence of

why he should not be on the Supreme Court. In referring to what he said I cannot

quote verbatim, but I believe I have grasped the ideas he presented.

In SUB, it appears to me that Judge Bork is intelligent and disciplined enough

to follow the law and Supreme Court decisions when performing his duties as a judge

in the court where he is, so he should be kept there and not allowed to have his

undesirable views which he expressed during the hearing come into play on the Su-

preme Court.

What did Judge Bork express in the hearings that I deem undesirable? I wish

to address the following:

1. His attitude toward the position of Supreme Court Justice

2. His idea of "redistribution" of rights

3. His "reasonable" test for equal protection under the law for the sexes
and the races

4. His ideas related to the right of privacy

5. His distortions in his references to the Equal Rights for men and women
Amendment (ERA)

6. The consistency I perceive in his changing politics

Of course I'm concerned about other issues, some of which will be addressed

within the points above and others I will not address because I do not fael I'm

well enough informed on those issues.

1. Judge Bork's attitude toward the position of Supreme Court Justice

Judge Bork, when asked, gave two reasons for desiring to be on the Supreme
CourtJ (a) it would be an "intellectual feast" for him and (b) he would "leave
a reputation as a judge who understands Constituional government and structure."
To me those reasons reveal he is more interested Robert Bork and his interests
than in serving justice in our Nation and for its people. I find that unde-
sirable.

Additionally, though the Constitution specifically articulates (something
he likes) the appointment of Supreme Court Justices, he spoke disdainfully of
the Justices not being elected. I find the contradiction and his disdain to
be undesirable.

2. Judge Bork's idea of "redistribution" of rights

Judge Bork expressed the idea that when rights are extended, there is a
redistribution of rights, that is, some people loee and others gain. That
isa, I submit, stems from a confusion between power and rights, in an exten-
sion of rights whether it is by recognition of what further is included, by
lifting a restriction that has been imposed on all or by extension., to people
denied the right before — yes, the power to impose the particular limit is
lost — but everyone gains the whole of the right under ia« as it comes to
exist. I find his idea of "redistribution" of rights to be undesirable.

3. Judge Bork's "reasonable" test for eoual protection underthe law for

the sexee and tne races

Whether Judge Bork views equality for the sexes as not being in the
Constitution by virtue of the legislative intent of the 14th Amendment or,
recognizing the Supreme Sourt has to some extent read "person" to include the
sexes, he likes the "reasonable" standard, both views are deleterious to equal
protection for the sexes (just as "reasonable" is for the races) and the latter
view is the more deleterious because Bork's "reasonable" gives too much room
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for unequal protection while making the average persons think there is strong
protection for them in the "reasonable" standard. I also submit that those
who actively pursue unequal protection, especially for the Bexes, understand
that there is room for their views within Judge Bork's "reasonable" standard.

I think the assessment voiced by committee members and witnesses that
Judge Bork has in the hearings provided a shift in his equal protection views
is wrong. He hasn't really shifted. He's saying the same thing in different
words, in fact in words that produce a sophism, that is, "reasonable" sounds
great, but isn't great by virtue of what it means in Constitutional context—
a meaning developed over the years.

Judge Bork said his "reasonable" standard is of 90 years existence, so it
cannot be said he is proposing a new idea. I'll not present a complete review
of "reasonable" related to equal protection, so let a little history suffice.
Ninety-one years ago, 189.6, in Plessy v. Ferguson, 163 US 537, a law was upheld
that called for "separate but equal" railroad seating space for the races and
in that ruling "reasonable" appears thus: "The reply to all this is that every
exercise of tne police power must be reasonable, and extend only to such laws
as are enacted in gaod faith for tne promotion of the public good, and not for
the annoyance or oppression of a particular class . . . So far than, as a con-
flict with the ''ourteentn Amendment is concerned, the case reduces itself to
the question whether the statute of Louisiana is a reasonable regulation, and
with respect to this there must necessarily be a large discretion on the part
of the legislature. In determining tne question of reasonableness it is at
lioerty to act with reference to tne established usages, customs and traditions
of the people, and with a view to the promotion of tneir comfort, and tne pre-
sses, vation of the public peace and good order. Gauged by this standard, we
cannot say that a law which authorizes or even requires the separation of the
two races in public conveyances is unreasonable, or more obnoxious to the Four-
teenth Amendment tnan the acts of Congress requiring separate schools for
colored children in the District of Columbia, the constitutionality of which
does not seem to have been questioned, or the corresponding acts of state
legislatures* We consider tne underlying fallacy of the plaintiff's argument
to consist in tne assumption that the enforced separation of the two races
stamps the colored race with a badge of inferiority. If this be so, it is not
by reason of anything found in the act, but solely because the colored race
chooses to put that construction on it." (pp. 550-31, underlining mine). I hope
reading that is as painful to you as it was to me in typing it.

In his testimony, Judge Bork said the "reasonable" test had been used to
discriminate against wonen (I add, more precisely, against men and women), be-
cause of outmoded stereotypes. Then later he said the "reasonable" test is not
the same as the "rational" test used, he claimsr in Goesart v. Cleary, 335 US
464, 1948, which ruling did discriminate against women. I counter that tne "ra-
tional" standard was not proposed, defined nor applied in Goesartv. Cleary.
It was really a continuation of the "reasonable" standard. In the ruling there
is the statement, "The Constitution in enjoining the equal protection of the
laws upon States precludes irrational discrimination as between persons or
groups of persons in tne incidence of a law," which is preceded by "While
Michigan may deny to all women opportunities for bartending, Michigan cannot
play favorites among women without rhyme or reason." The ruling goes on to
includes " Since bartending by women may, in allowable legislative .judgment,
give rise to moral and social problems, .. . . the line they (.hdcnigan legisla-
tors) have drawn is not witnout a basis in reason ... ." (pp. 466-67, underlining
mine).

Contrast the above with "rational" in Reed v. Reed, 404- US 71, 1971, though
I quote from 30 L Ed 2d p. 229: "The question presented by this case, then, is
whether a difference in the sex of competing applicants for letters of admin-
istration bears a rational relationship to a state objective that is sought
to be advanced by the operation . . . ipf given sections of Idaho law)," said
after the Court noted, "In such situations, section 15-314 provides that dif-
ferent treatment be accorded to the applicants on the basis of their sex; it
thus establishes a classification subject to scrutiny, under the Equal Protection
Clause," and said, " a classification teust be reasonable, not arbitrary, and
must rest upon some ground of difference having a fair and substantial relation
to the object of the legislation, so that all persons similarly circumstanced
shall be treated alike.' noyster Guano Co. v. Virginia, 253 US 412 . . . (1920)."
The result was that the sex discrimination was not allowed to stand.

I submit the "rational" of Reed v. Heed, though including "reasonable," however
strengthened by "not arbitrary," is a better standard tnan tne'reasonable'1 and "a
basis in reason" of Plessy v. Ferguson and Goesart v. Cleary and that Judge Bork
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erred in his remarks about Goesart v. Cleary. I add tnat Judge Bork harks back
to the old, unacceptable "reasonable" standard for both tne races and the sexes
in order to increaasthe future latitude for the States, but I do not believe he's
going so far as aiming at a return to the specific outcome in Plessy.

The story of the standards used in judging sex-based laws under the Consti-
tution, including the move to "exceedingly persuasive justification," Missis-
sippi University for Woman v. Hogan, 73 L Ed 2d 1090, I9S2 at 1097 and the con-
sideration of "(intention) to attain a balanced work force" Johnson v. Transpor-
tation Agency, 94 L Ed 2d 615, I9S7, at 635 is one too long to review here. I
think, however, the "suspect classification, str ictest judicial scrutiny, and
the heaviest burden of justification" now used in judging race-based laws i s
a very good one and has enough latitude in i t to be used to related to the sexes
as well. 1 add I would rather see tnat achieved by Constitutional amendment,
such as the ERA, rather than by Supreme Court ruling.

Regarding Judge Bork's views stated during the hearings, I submit (a) that
he stongly desires to reinstate the old, unacceptably loose "reasonable" standard
in Supreme Court adjudication of race-based and sex-based laws, (b) that he devi-
ated from the truth in his remarks about Goesart v. Cleary and (c) that his pro-
moting "reasonable" i s intended to sound as if i t is a great idea when i t really
i sn ' t . I find a l l this undesirable.

4. Judge Bork's ideas related to the right of privacy

At the saae tine Judge Bork is saying there is no right of privacy articu-
lated in the Constitution so there is no such right, he l i s t s Constitutionally
protected privacies that do exist. At the sane tine he is saying there is no
right of privacy of one's body, he is pleading for maintaining the privacy af-
forded by separate men's and women's public restrooms. At the same time he
stresses his commitment to that which is articulated in the Constitution, he
finds Amendneats IX and X of no consequence. I find these contradictions to
be disconcerting.

In the hearings Judge Bork expressed concerns about the right of privacy
recognized in Griswold v. Connecticut, 381 US 479, I965. One type of hi6 con-
cern relates to finding the right in the Constitution or protected by tne Con-
stitution which he does not find because he discounts the 9th Amendment.

Another type of concern for him .is the delineation of the limits of the
right of privacy shown in his aaying that in the Griswold ruling the right is
generalized and undefined; we don't know what i t covers, how about sodomy,
drugs?; didn't define the right, why are soae private acts protected as rights
and others are not?; trouble was that Griswold wasn't clear what i t covered, so
could decide in another case the privacy right didn't cover same sex sexual
activity; doesn't know what privacy covers, doesn't have a theory; he doesn't
know if the ConstitutiBn7aemarital right to privacy; marital rignts-wouldn't
justify i t if te can't find i t in the Constitution.

I submit Judge Bork has the worthy goal of not extending the rignt of
privacy to permit legalization of sexual activity between or among persons
not married to each other, but what is "a puzzlement" to me is why he does not
recognize and point out suai limits delineated in Griswold v. Connecticut,
Roe v. Jtade, 410 US 113, >-±972 and Bowers v. Hardwick, 478 US , 92 L SH
2nd 140, I986? Why doesn't Judge Sork talk about tne following? In tne opinion
of the court and the concurring qosmns in Griswold use of the terms "married,"
"husband and wife,•"marital," "marriage" and "marry" appear'at least 36 times in
long discussions of tne insti tution's due privacy. T n e n i n Justice Goldberg's
concurring opinion he said, ""The State of* Connecticut does nave statutes, the
constitutionality of which is beyond doubt, wnicn prohibit adultery and forni-
cation. These statutes demonstrate that means for achieving tne same basic
purpose or protecting marital fidelity are available to Connecticut vitnout
need to 'invade the area of protected freedoms."1 Ke went on to say, "Finally,
i t snould be said of the Court's holding today that i t in no way interferes
Kitn a State's proper regulation of sexual promiscuity or misconduct," and ne
went on to quote something Justice Karlan nad said in anotner case,"'Adultery,
homosexuality and the like are sexual intimacies which the State forbids . . .
but the intimacy of husband and wife i s necessarily an essential and accepted
feature of the institution of marriage, an institution which tne State not only
must allow, but which always and in e/ery age i t has fostered and protected. I t
i s one tsing when the State exerts i t s power either to forbid extra-marital^
sexuality . . . or to say who may marry, but i t i s quite another when, having
acknowledged a marriage and the intimacies inherent in i t , i t undertakes to
reguiate by means of the criminal law the details of that intimacy.'" (at 498-
499).
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Going on to Roe v. Wade, note:' "These decisions Bake it clear that only-
personal rights that can be deemed 'fundamental' or 'implicit in the concept
of ordered liberty' . . . are included in this guarantee of personal privacy.
They also make it clear that the right has sone extension to activities re-
lating to marriage . . . . (at p. 152), and "The Court's decisions recognizing
a right of privacy also acknowledge that some state regulation in areas pro-
tected by that right is appropriate. . . . The privacy right involved, therefore,
cannot be said to be absolute. In fact, it is not clear to us that the claim
asserted by sone amici that one has ai unlimited right to do with one's body as
ODB pleases bears a close relationship to the right of privacy previously ar-
ticulated in the Court's decisions. The Court has refused to recognize an un-
limited rignt of this kind in the past. ( at p. 15<+.) In Bowers v. Kardwick
the Court said: "No connection between family, marriage or procreation on the
one hand and homosexual activity on the oiher has been demonstrated, eitner by
the Court of Appeals or by respondent. Moreover, any claim that these cases
stand for the proposition that any kind of private sexual conduct between con-
senting adults is constitutionally insulated from state proscription is unsup-
portable. Indeed, the Court's opinion in Carey twice asserted that the privacy
right, which the Griswold line of cases found to be one of the protections pro-
vided by tne Due Process Clause, did not reach so far." (at p. 146). The Court
went on to say: "Plainly enough, otherwise illegal conduct is not always im-
munized whenever it occurs in the home. Victimless crimes, such as possession
and use of illegal drugs do not escape the law where they are committed at home.
Stanley itself recognizes that its holding offered no protection for the pos-
session in the home of drugs, firearms, or stolen goods. . . . And if respondent's
subaission is limited to voluntary conduct between consenting adults, it would
be difficult, except by fiat, to limit the claimed right to homosexual conduct
while leaving exposed to prosecution adultery, incest, and other sexual crimes
even thougn they are committed in the home. We are unwilling to start down
teat road." (at p. 149).

I repeat what bothers me about Judge Bork's expressions re the definition
of the right of personal bodily privacy: Why does he not refer to the limits
stated in various rulings, especially given that he has a genuine concern to
maintain tnose limits and especially when he has this rare opportunity to
point out those limits to tne American people? j rruly believe Judge Sork is
committed to the limits, so in the next section I'll venture an answer to my
question.

I do not have the resources or the time at tnis point to read Judge Bork's
rulings, but one discussed in tne nearings involved women's sterilization in
order to prevent lead injury to a fetus. Z .ask wnat kind of reasoning is it
tnat says offering a choice to workers is not a hazard even tnough one of the
cnoices is an assault on one's own body. Should coal miners be offered a choice
T.O tie off tneir tracheas in order not to get coal dust in their lungs? I
discuss this under privacy because I believe that is the topic involved when
someone offers monetary benefit to another to alter his or her own private
body in a way that lessens its capabilities.

I find undesirable Judge Bork's contentions (a) that the 9th and 10th Amendments
are meaningless! (b) that there is no right of personal bodily privacy protected
by the Constitution;-(c) that, if there is such a right and it is protected, the
right cant be defined or limited; and (d) offering the choice posed no hazard in
the lead danger case.

(The following three paragraphs have nothing tjo do with whether or not Judge
Bork should be confirmed as a Supreme Court Justice, but I wish to add these
thoughts.

I submit by virtue of the 9th Amendment Americans have the Constitutional
right of privacy to the extent the 10th -Anendaent power of tne people and their
check and balance government permits. I also submit there is a simple all-encom-
passing basic rule re who may engage in consensual sexual relationships: a man
and a woman married to each otner should and do have the ri^it and persons not
married to each other should not and generally do not have it.

I add, though, that I am disturbed by the common usage of the term, nomo-
sexuality to denote same sex sexual conduct. We do not use the term, hetero-
sexuality when we mean opposite sex sexual conduct. Heterosexuality and homo-
sexuality are emotional bents, not activities.

Judge Bork said he is looking for a formula that doesn't produce a contra-
diction in the extensive privatization of religion as opposed to the public's
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involvement in individual behavior we call morality. I submit the formula l ies
in religion's being a situation of a very private human relationship to a
Supreme Being and morality being a situation of relationships between humans
that requires humans to deal with.)

5. Judge Bork's distortions in his references to the Equal Rights for men and
women Amendment (ERAJ

I t ' s immaterial to his confirmation whether Judge Bork supports or opposes
the ERA, but how he as a member of the judicial branch of our government talks
about the ERA i s important. Relative to this matter, the following from the
3ible used as a l i terary statement identifies my two concerns: "For truth has
fallen in the street, and equity cannot enter." (Isa.59:l4b). In this state-
ment I wish to focus on the "truth" part. At one point during testimony of a
witness; the idea came up that political nyperbole is something we have to put
up with. I , however, cannot excuse as political nyperbole certain specious things
about tne ERA Judge Bork said during the nearings, especially since his serious
and actual views are what tne Judiciary Committee rigntfully expects to near.

Some things Judge Bork said abc-Jt the EHA were in tne vein that i s odd to
put-decisions in tne hands of judges without legislative guidance, conceding
ne had said the ERA underwrote a "dangerous Constitutional revolution" because
i t puts lawmaking in the hands of judges,.not the legislatures and Congress;
that legislatures would have nctaing to say, people would go straignt to the
Courts and challenge endlessly. His remarks were not only gross exaggerations,
but fly in tne face of Section 1 of the ERA being addressed to the United States
which includes Congress and to the States, of Section 2 being addressed to
Congress and Section 3 giving Congress and State Legislatures time to revise
laws where needed before the Courts have authority to act.

On the other hand, Judge Bork is strongly disturbed that, without the Court
acig^e f i rs t , Congress can find reason to enact appropriate legislation to over-
tunyxaws that relate to those Constitutional provisions in Amendments 13, 14,
15, 19. 231 24, 26 and could under tne ERA. Tne Congress has been granted
that power in the Constitution and the Court confirmed i t in Katzenbach v.
Itorgan, 384 US 641, 1966.

The whole excess of condemning/sne judicial system's role and the Congres-
sional enforcement role i s one facet in the Far Right's anti-ERA rhetoric and
I submit Judge Bork joins in that rhetoric of distortion.

Additionally, about the ERA. Judge Bork said on one hand he thinks the ERA
is a l l right i f (emphasis nine) i t establishes the "reasonable" tes t and, on the
other hand, said that the EBA presents no basis upon which to make any distinc-
tions between men and women. I weigh those statements in the lignt of his strong
support for interpreting according to what is written and said as the legislative
intent in addition to the text and precedent—all of which I think is very good.
Thus, given the extensive record of legislative intent of the ERA and the es-
tablished standard of review related to the ERA's text, Judge Bork need not act
as i f he can't know the standard and he need not contend that i t involves no
distinctions. He referred to restrooms and comiart, specifically, as areas
calling for distinctions. The legislative intent of the ERA calls for main-
taining separate restrooms for the privacy of men and women, but i t sees combat
roles for men and women as each individual qualifies.

The whole excess in saying the ERA's meaning is clearly no distinctions and
that i t s meaning can't be ascertained from the precedent embodied in the text
nor from the stated legislative intent of the Congressional proposers i s another
facet in the Far Right's anti-ERA rhetoric and I submit Judge Bork joins in that
rhetoric of distortion.

Now back to the right of privacy. The f i rs t I ever heard i t proclaimed that
there i s no right of privacy was in the Far Right's anti-ERA rhetoric and I ven-
ture a guess Judge Bork joins them in that excess.

I find the kinds of things described above that Judge Bork said during
the hearing about the ERA in the light of his own guidelines for interpre-
tation of any Constitutional provision to lack the integrity a Supreme Court
Justice should have and to be evidence of his current political extremism,
that i s , the Far Right. These points add to my reasons tnat he should not
be confirmed.
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(I'd like to go back to Katzenbaeh v. Korgan. Although condemning it
is prominent in the anti-EHA metorie cf the Far Hignt and althougn Judge
Berk says excessively that zne ruling allows Congress to cnange trie Consti-

itution by sts^ujgijjjE*kink
 x n e issue of whether or not Congress can overturn

a Supreme Court/ is wortn pondering. Judge 3ork also said that if Congress can
overturn Supreme Court rulings tnat could be a disaster for minorities. I
think they need not be worried. I submit, tne matter turns on whether tne
Supreme Court struck down or "upheld tne State or Federal law. Laws that
are struck down as unconstitutional should not and cannot be re-instated by
any State or by Congress. However, a Slate law that was upheld by the Court
can be repealed, modified or supplanted by a State and the same for Congress
regardiiE a Federal law. Folbwing that pattern then, Congress, cannot re-instate
any law the Court has overturned, but it seems to me a State statute upheld
or not yet acted upon by the Court can be outlawed by Congress as long as the
legislation is appropriate to those particular amendments that contain the
Congressional enforcement clause. The Court itself has struck down laws
it previously upheld and has in one instance I know of reinstated a law it
previously struck down—one involving treating men and women differently
relative to a minimum wage. I don't have time now to learn if there are
other such instances—are there or is this one a rarity? Itmakes sense to me
for the Court to strike down laws that it has previously held Constitutional,
but it doesn't make much sense to me for the Court to re-instate as Constitu-
tional laws it previously ruled were unconstitutional. However, regardless of
that, it seems to me Judge Bork is right when he says neither the States nor
the Congress can re-instate a law the Court nas ruled unconstitutional; but,
I submit, one that has been upheld or not ruled upon is another story.)

6. The consistency I perceive in Judge Berk's cnanginp •politics

Judge Bork explained-hat tie has at different tines been a Communist, a
Socialist, a Libertarian and nov I submit his views show him to be a Far
Right Conservative, though he does not identify himself as such. He has the
right to be any of these and I do not fault him for changing from one to an-
other, but the consistency I see is his bent to explore the theories of the
extremes. Tne Supreme Court is not the place for such an explorer.

In conclusion I say that I feel for Judge Bork as a person and am sorry he'll
experience the emotion of disappointment if he is not confirmed, but our larger con-
cern must reach further than one person. I believe things I've presented that
Judge Bork himself said in the hearings are not things good for our country and
people, therefore, show he should not be confirmed to be a Justice on the Supreme
Court.

Marjorj^Tchilds, individual citizen
342 Camaren Drive
Brigham City, Utah 8^302
(801) 723-329^
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2915 Hunter MOl Road, Suite 18
Offices a t : Oakton, Virginia 22124

CLYDE R CHRISTOFFERSON (7Q3) 281-1775
ATTORNCY AT LAW

feil/feaaages:
4317 STILL MEADOW ROAD, FAIRFAX VIROINIA 22O32

September 26, 1987

Editor
The Wall Street Journal
200 Liberty Street
New York, NY 10281

Dear Editor:

I write in response to L. Gordon Crovitz's op ed piece published on
Tuesday, September 22nd. Mr. Crovitz takes a narrow view of the principle
that we should be ruled by law rather than men; he also uses straw men to
ridicule controversial Supreme Court opinions and those testifying against
Judge Bork's nomination.

As a people we are enthusiastic about our Constitution. We view it as a
bulwark of liberty. Lawyers and judges aside, we do not distinguish between
the Bill of Rights and the Constitution. Supreme Court opinions upholding
liberty figure prominently in our view of the Constitution. Without these
opinions — and the hope which they provide — I doubt minorities and the
disadvantaged would share fully in the Bicentennial celebration.

It is not surprising, therefore, that those who are consoled by Supreme
Court opinions on liberty would align themselves against Judge Bork. Rightly
or wrongly, they believe Judge Bork's appointment would substantially reduce
prospects for further consoling opinions on liberty from the Supreme Court.
Some statements of Judge Bork's supporters, including Mr. Crovitz's ridicule
of the "penumbra" metaphor used by Justice Douglas in articulating the right
to privacy, harden those concerns.

It is often difficult to articulate basic constitutional principles so
that their application to specific cases is explicit. If we have regard for
ordered liberty we cannot shirk this task simply because there is a risk of
failure or abuse. To say, as Mr. Crovitz does, that fresh articulations of
basic principles are no more than the personal political and social views of
their judicial authors is to beg the question. It is fair to ask whether a
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particular articulation is fashioned in accordance with the rule of law, or
whether it is merely the personal view of a particular judge.

The rule of law in Anglo-American jurisprudence has long been more than
a reference to the words enacted by duly constituted framers. The founding
fathers were well aware of their heritage. The British have no written
constitution, and still take refuge in the common law. The words and wisdom
of judges, accumulated slowly in the course of concrete cases, are an
integral part of our system of law and of our Constitution. We ha^e not
taken the approach of post-Napoleonic Europe, which relies much more heavily
upon enacted words and much less upon judicial precedent. It is not that
"strict construction" is unreasonable: it clearly is not. But it is not our
heritage.

I take it that those who advocate "strict construction" and adherence to
"original intent" do so because they disagree with particular Supreme Court
opinions, or are concerned that these opinions make law out of "personal"
views. Fair enough. But is it necessary, to safeguard against the latter
possibility, to read out of the Constitution the language and principles
which most inspire the people? It is inadequate to argue that because broad
and principled language can be read any number of ways it therefore ought not
to be read at all. That argument tends toward a perverse and bureaucratic
result: basic principles are subordinated or ignored because their
application to concrete cases is difficult to discern.

Judicial precedent protects against this tendency. Judges take small
steps in specific cases to make the connection to broad principles; where the
steps are small enough to withstand rule-of-law scrutiny, they withstand the
test of time and make subsequent applications easier to discern. The
incremental nature of the process provides a natural safeguard against the
"personal" views of any particular judge. In the end, judicial precedent is
collective rather than personal; it provides a powerful and enduring
mechanism for collective discernment of basic constitutional principles, It
makes the difference between a noble document and a piece of parchment,
particularly with regard to liberty.

Is judicial precedent consistent with "original intent"? If one judges
by the framers1 expectations, probably not. But what about their
aspirations? The founding fathers were a remarkably realistic lot.
"[E]experience proves the inefficacy of a bill of rights on those bccassions
when its controul (sic) is most needed. Repeated violations of these
parchment barriers have been committed by overbearing majorities in every
State. In Virginia I have seen the bill of rights violated in every instance
where it has been opposed by a popular current." (Madison to Jefferson,
10/17/1788).

Madison went on to make two apparently conflicting points: first, he
said that a formal declaration of rights would "acquire by degrees the
character of fundamental maxims of free Government, and as they become
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incorporated with the national sentiment, counteract the impulses of interest
and passion"; second, he suggested that the rights be declared in limited
terms so that they would bend but bounce back after attack by the "popular
current". Jefferson agreed that while a "positive declaration of some
essential rights could not be obtained in the requisite latitude . . . [hjalf
a loaf is better than no bread. If we cannot secure all our rights, let us
secure what we can." (Jefferson to Madison, 3/15/1789).

The process of judicial precedent elegantly reconciles the expectations
and aspirations of the founding fathers. They have reason to admire how we
have carried forward their work. To say, as Mr. Crovitz does, that the
process "creates rights" not expressly stated is superficial and in any event
misses the point. "Strict construction", by tying the progress of liberty to
the horsecart of majority enactments, ignores the soul of our Constitution.
Without that soul, how can the Constitution continue to command the respect
of the least of us? What does it matter that it commands the respect of the
majority? Majority will is sufficient to govern but not "to secure the
blessings of liberty to ourselves and our posterity."

Consistent with our common law heritage since the Magna Carta, basic
principles have by degrees acquired specific meaning when judges have been
called upon to decide specific cases. Are those developments to be
discounted in order to preserve the logic of "strict construction"? It was
clear to some of the founding fathers that "the invasion of private rights is
chiefly to be apprehended, not from acts of Government contrary to the sense
of its constituents, but from acts in which the Government is the mere
instrument of the major number of the constituents", that in the hands of an
independent judiciary the Bill of Rights would serve as a "legal check"
against this invasion, and that while this "may cramp government in its
useful exertions" the resulting inconvenience is shortlived. (Madison to
Jefferson, 10/17/1788; Jefferson to Madison, 3/15/1789).

Is Mr. Crovitz's argument against "personal"'views a straw man? Is his
argument more fundamental: that judicial precedent is not a valid source of
Constitutional language? More to the point, what is Judge Bork's view? To
put the matter baldly, there are only two ways to give meaning to basic
principles of liberty and still operate under the rule of law: first, rely
upon the framers or upon subsequent legislatures for the necessary
specificity; second, rely upon judicial precedent. As Jefferson and Madison
saw, the first approach is problematic precisely in those situations where
liberty is most at risk: where the majority is unwilling to place themselves
in the shoes of their less advantaged fellow citizens.

The second approach is a practical — and historically authentic —
supplement. What argument is there to abandon it and rely exclusively on
"enacted words"? There may be some judges who have such intellect that they
can discern the application of basic constitutional principles in specific
cases without the aid of precedent. Even if Judge Bork is one of those, it
would surely be incautious to argue that the rest of the judiciary should
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abandon reliance upon judicial precedent for Constitutional language. And it
would be most incautious indeed for the Supreme Court itself, through five of
its members, to enforce such an approach.

Yet such appears to be the thrust of the "strict construction" and
"original intent" school that has had great influence of late on appointments
to the Supreme Court. Judge Bork's allowance that he would abide by
precedent does not suggest a deep and abiding commitment to precedent. He
has a clear recognition of the difficulty of discerning concrete meaning in
broad statements about liberty; but his response has not been to seek
recourse in precedent. The logic of precedent meanders like a river; the
good judge prefers a straight line. In this he is not alone, even on the
Supreme Court.

There is a seductive charm to "strict construction" and "original
intent", primarily as a counterweight to abuses of precedent by Solomonesque
members of the judiciary, who may be faulted for impatience with the progress
of liberty. Precedent is, after all, a rigorous task master. But by the
same token precedent itself provides correction for these abuses, such as
they are, if we will just have patience. Judicial precedent has served us
tolerably well since Runnymede. There is no need to seek a remedy in "strict
construction."

The founding fathers anticipated the difficulty which we have with
liberty. Madison argued that the dynamic between government power and
liberty in America is this: that when government restraints upon liberty are
below a certain level, there is a tendency toward further relaxation "until
the abuses of liberty beget a sudden transition to an undue degree of power.
. . . It is a melancholy reflection that liberty should be equally exposed
to danger whether the Government have too much or too little power; and that
the line which divide these extremes should be so inaccurately defined by
experience." (Madison to Jefferson, 10/17/1788).'

Justice Douglas may have been bold in using the Bill of Rights as a
"legal check"; Justice Powell may have been cautious. Would Judge Bork give
such play to analytical purity that he would be neither bold nor cautious,
but simply abstain? If he would let liberty stagnate by default — for no
better reason than the difficulty of discerning how basic principles apply to
specific cases, or because he rejects in principle reliance upon precedent
for Constitutional language — he ought not to be confirmed as a Supreme
Court Justice.

Sincerely,

Clyde R Christofferso



By L GI>IU»>N CKOVITZ
Judge Robert Bork proved last week

that his views are more mainstream than
his critics advertised Now. many of his
former colleagues in academia, testifying
against Judge Bork's nomination, are
about to show the public what extreme the
ones about the law look like

Consider Owen Kiss, Judge fiork's suc-
cessor JS Alexander Bickel piofessor of
public law at Yale l.iw School, who is one
of several Yale professors scheduled to tes-
tify agajnst the nomination. The day af-
ter President Reagan's 198-1 landslide vic-
tory. Mr Fiss boasted lo a class that "not
only do I not know anyone who voted for
Ronald Reagan. I don't know anyone who
knows anyone who voted for Reagan " A
firsl yi'.ir slwlem Irom Ulan slood up lo
broaden Mr Kiss s horizons lleie I am.
Prof Kiss, he said

Mr Fiss may have been engaged in
some hyperbole abmil political homogene
ity, but maybe mil Yale Law has a strong
reputation dating from Ihe New Deal as a
liberal institution fudge Bork w.is a token
conservative during Hit- IS years he laught
there Dean Guldo Calabresi has told the
conservative and libertarian students in
the Federalist Society that they are the
law school s "most isolated minority " The
Yale Law Journal organizers of a recent
debate on the Bork nomination found five
professors to speak against Judge Bork
and only one. antitrust and torts expert
George Priest, who favored the nomina
ion
Philosophers of Activism

The theories of the and Bork academics
ire provocative and simulating, just as
Jrof Bork s were, but these professors'
inderstanding of the role of lawyers and
ludges in our society could not be more dif-
erent from his The American public, reel-
ng from the litigation explosion and ge'n-
?ral ubiquitousness of lawyers, should pay
special attention to the testimony of these
philosophers of activist jurisprudence
These law professors have spent their ca
reers justifying an ever-expanding role for
judges They dismiss the idea that judges
should limit themselves to enforcing the
rights actually protected in the Constitu-
tion

In contrast. Judge Bork's judicial-re-
straint approach is based on the idea that
the unelected judges must be the "least
dangerous branch " Judges should set
aside laws only if the text or structure of
the Constitution demands it II is illegiti

male for judges to create new rights to fur
ther Iheir personal views or the ixiwer of
their branch over the legislative and exec-
utive branches Judge Bork has been per
haps the leading critic of judges arrogating
powei to themselves at the expense of the
elected hranches of government

No! everyone regrets Hiving more
powei lo the JiulKiaiy Mi Kiss is well
known for his proposals lo expand Hie role
of judges through new toml powers and
piocedures He wauls the courts to have
the |»wer to make vthal he calls ' slruc-

Judge Bork Mi Gewnlz is a slicing propo-
nent of the "generalised ' right lo privacy,
grounded not in the Constitution, but. as
Justice William Douglas put it. in the
"penumbras, formed by emanations ' from
the Bill of Rights Mr Gewutz has criti-
ci/ecl I he recent Bcwns o Himluit Aopin
ion. which upheld Geoigias aim sodomy
law. as 'superficial |)cieiiiplory and in-
sensitive " 'Ihe case was a iamhiiaik de
feat for ,u nvisl lawyers

Justice Douglas discovered Ihe penum-
bra-based ' light to piiv,icy' in the 1965

The antt-Bork professors have spent their careers
justifying an ever-expanding role for judges.

lui.il injuiKnuns wlmh »c-uid go well be
yond Ihe ii.idiluinal us>' of injunctions lo
order someone to stop .in .uiiviiy or In
take a specific action Instead .Mr Kiss
says his new injunction would give judges
Ions term powers to "eflc-i liialf the reor-

of .11 ngo i.il islitu
lion

Mi Kiss argues Ih.il soc i.il c-ngineei ing
by courts became Icginniate when judges
began to use wide pcmeis in the 19'jlis to
run school systems Then injunctions af
feel groups, not just individual litigants
Mr Fiss does not flinch fiom endowing
judges wilh powers moic legislative than
judicial He urges lhal this |xiwer be used
' not just to vindicate a claim of i.icul
equality, but also lo vindicate other
claims such as Ihe right ag.iinsl cruel and
unusual punishment or the nghl lo treat
mem "

What constraints would limit judges'
Not original intent, which Mr Fiss ridi
rules, but the "disciplining mles" of law-
yers ' professional grammar "

In a Yale Law Journal ailirle entitled
'Against Settlement. Mi Fiss even

praises htigiousness He says thai out ol
court settlements should not be too
strongly encouraged Instead, he says the
purpose of litigation is not to resolve dis-
putes between litigants, but ihe "more
public" purpose of "using state power to
bring a recalcitrant realitv closer to our
chosen ideals " In his view, the amount of
litigation in the U S "should he- .p source of
pride rather than shame

Paul Gewirtz, .notliei Yale law profes
sor. will also argue against the elevation of

fim/ioW i Cimim In ul case invalidating
the stales anil contiaceplion law. which
had been bioughl by lilx-i.il law professors
ai Y.ilc \s ludge Boik testified. Connect!
cut had never used Ihe 1S79 si.clule lo pros-
ecute anyone foi using contiaceptives, the
piofi-ssors used this test case as an oppoi
lunily for an activist coin I lo discover" a
new nghl Siniil.uly. in Himeis i llaid-
uu K. Georgia had no! c li.uged Ihe plaintiff
wilh breaking the sodomy laws Instead,
the case was urged by c ivil lights groups
hoping for another GnsmM style expan
sinn of ihe court's role in invalidating dead
slate laws After KOMCIS I. llnnlwick.
these gioups might be more likely lo lobby
slate legislators lo icniove offensive and
unused laws fiom Ihe books instead of

ruslii to Hit'

Stanford s Thomas Giey is mother
Bork opponent who will tell the senators
that judges need not be uounu by the Con
stilulion This is the bicentennial of some
thing, but in a law review article entitled
Do We Have an Unwritten Constitution'"

Mi Grey answers yes 'Theie was an
original understanding both implicit and
texlually enpressecl. that iinwiilleii higher
law principles had constitutional status."
he wriies The job of the couits is lo locate
"unwritten but still binding principles of
higher law "

Harvard's Laurence Tube, who is
scheduled to appear today, is another op
ponenl of original intent Mi Tube says
original intent can "be used to pave the
io.ul lo a kind of conslilutional hell, an op
piessive vision of gieeil in the corporate
hcuicl loom, jingoism in the White House

and government as Big Brother in every
bedroom in the land "

Mr Tribe will probably be asked about
"God Save This Honorable Court." the
book he recently wrote to justify rejecting
court nominees who believe in what he
calls "the myth of the strict construction
isl " The theme is that scn.iloi s should en-
sure that Presidem Reagan cannot alter
Ihe balance of the coin! from the curienl
liberal consensus Ml Tribe urges sena-
tors to reject nominees on the basis of
their "political, judicial and economic phi-
losophies "

One member of the Senate ludiciary
Committee has already pointed to a flaw in
that argument Last ye.ii. Sen On in
Hatch IR . Ulahl reviewed the Ixxik in the
Hdivard law Review He wiote thai Mi
Tribes ami Reagan 'slant piejudices Us
persuasiveness " He added-|KMhaps .is a
warning to Mr Tnlx . who is a potential
Democratic judicial nomiii'v-lhat one
problem with a partisan jppioach lo this

advice;and consent pioccss is thai such an
approach engendeis political reprisals'
SowcU's Support of Bork

Sever.il law piofessois will testify on
behalf of ludgc Boik. in, hiding I'.iul li.ilor
fiurn Ihe Univeisity of Chic ago and Yale's
Mr Priest Another forceful advocate fiom
the academy will be economist Thomas
Sowell of the Hoover Institution, who is
scheduled to testify today Mr Sowell has
written that activist judges have made Ihe
law more unpreclic table, endangering the
uile of law They have also "imposed ad
venturous social policies-|xili< ics almost
invariably opposed by lhegi-iiei.il public

Mr Sowc-ll disappioves of the ix>wer
thai activist judges have assumed over so
many areas of political and soc i.il life He
says that one re.ison he suppoits Judge
Bork's nomination is that the courts have
become "the favorite way of doing an end-
run around the democ r.itic process and im-
posing the ideas of Ihe anointed "

The liberal critics fiom acclemia owe
I heir substantial leputations to making ju-
dicial activism legitimate Judge Bork has
now forcefully denied the legitimacy of this
method of judging AI stake is much more
than points in an intellectual debate At
slake is whether the branch of government
charged with the leading role in interpret-
ing the Constitution should still take the
document seriously

00
I

O

Mi din it:. Yulr I mi SI, is «\s
editor of Ihe Journal's eililuiml put,

slant
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CITIZENS' ADY1SOR\ COMMITTEE

THE DISTRICT OF COLl'MI'! A bAK

October 2, 1987

Honorable Joseph Biden
Chair, Committee on the Judiciary
United States Senate

Dear Senator Biden:

I write at this time on behalf of the Citizens' Advisory Committee to the D.C.
Bar to urge the Senate to oppose the confirmation of Robert H. Bork as an
Associate Justice of the Supreme Court. The Citizens' Advisory Committee to the
D.C. Bar is a diverse aggregate of nonlawyers who live or work in the District
of Columbia; we serve as the "principal link" between the city's legal
community, a total of 28,714 lawyers who live and work in the area and a grand
total of over 45,000 lawyers who hold some form of membership in the Bar, and
approximately 638,000 citizens and potential consumers of legal services.

Judge Bork as a professor of law and as a jurist/ has made numerous
pronouncements in a variety of forurris over the past 25 years that reflect a
consistent theme of extreme reactionary "conservatism". Indeed, Judge Bork's
long and articulate history of opposition to civil equity for black amsricans
and his apparent inclination to limit, if not vanquish individual rights
brings into question his ability to hear matters dispassionately and to judae
without preconception or prejudice.

Judge Robert 3ork opposed the passage of the 1964 Civil Rights Act barring
discrimination in public accommodation; he has stated that the Supreme Court
erred in upholding provisions of the 1965 Voting Rights Act banning the use of
literacy tests; he has gone on record as opposing the Court's invalidating of
poll taxes; he has expressed vigorous opposition to the Supreme Court's decision
establishing the rule of "one-person-one-vote"; and he argued that the
constitution does not protect the right to privacy and that the entire line of
Supreme Court decisions vindicating such rights is improper.

In addition, Judge Bork has also advocated an easing of the exclusionary rule;
we feel that this rule serves as a barrier against unreasonable, unnecessary and
unacceptable searches and humiliation for all citizens. It is a vital
protector against the potential erosion of the fabric of our moral, democratic
and civilized approach to the administration of justice in this, a free
society.

Finally, Judge Bork's unsuccessful recantation of his views in support of a
majoritarian domination of the society without care given to the protection of
the individual rights of the minority, also brings into question his capacity to
be sensitive to the needs of the weak, the less fortunate or the situationally
powerless in our society; his views on this subject also raise grave concerns
about his facility and commitment to temper all findings of justice with mercy.
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It is our belief that in a moral and free society there can be no justice
without mercy. Indeed, we believe that Judge Bork's theories and actions
render him incapable of standing as a "plumb line" of moral and legal authority
on the court of final appeal; we doubt his ability to interpret the constitution
of all of the people of this great land and inturn, implement justice for all of
the people with equity and fairness.

We contend that Judge Bork's deeds speak for themselves. He was, he is , and if
the best predictor of future behavior remains to be past behavior, he will
likely continue to be a reactionary political philosopher and judicial activist;
and, in the light of his past actions and numerous pronouncements, we believe
that he will not hesitate to eviscerate settled law that has established civil
rights and that has articulated individual freedoms, such as the right to
privacy, if he is confirmed to the Supreme Court.

It is for these reasons that we oppose Judge Bork's confirmation. It is our
sincere hope that the Senate will move swiftly, for these same reasons, to speak
out in opposition and vote not to confirm Judge Bork as an Associate Justice and
deny him the privilege to s i t on the "highest court" in our land.

I am, very truly yours,

Chauncey Foytt, Ph.D.
Co-Chair
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CITIZENS AGAINST BORK*

Robert H. Bork (voiceover)
"I don't think that in the field of constitutional law,

precedent is all that important. And I say that for two
reasons—one is historical and traditional, the court has never
thought that precedent is all that important. The reason
being..."

Terence O'Rourke
Senior Assistant
Harris County Attorney:

"When I was a kid I was a pageboy in Washington D.C., I
worked for Senator Ralph Yarborough of Texas, I learned how
important or how much attention members of the Senate paid to
their mail and so right now probably one of the greatest cards
and letter campaigns maybe in the history of our country is
under way. What we're doing is going to people who have
sincerly strong feelings in opposition to the nomination of
Robert Bork, trying to get them a chance to be, to present
their image to the Senate Judiciary Committee."

Patricia Gray
Trial Lawyer:

"My name is Patricia Gray and I'm a lawyer practicing in
Galviston, Texas. Like most lawyers, I've been following the
confirmation debate on Judge Bork. Last night I watched the
opening remarks that were filmed on C-SPAN and I was
particularly impressed with Judge Heflin's remarks, Senator
Heflin's remarks. He talked about the fact that judges make
decisions affecting real people in real situations. But it
concerns me to think that under Judge Bork's philosophy,
legislators could pass whatever laws they want and there would
be no solution for citizens through the courts. People look to
their courts for justice and that's what I'm concerned we won't
have under Judge Bork's philosophy."

unidentified:
"Although Judge Bork's opinions as expressed in academic

debate are not particularly disturbing to me, I know, from
where I grew up, that if those opinions had been expressed by a
southern judge, even in academic circles, that this committee
wouldn't even consider confirming him. That's regional
prejudice—the fact that he said them while at Yale doesn't
make them any more acceptable."

Lupe Salinas
Federal Trial Lawyer:

"At what we have, we need to keep. We do not have anyone else
on there that will...say... that they will respect the laws at

•Tape transcribed for submission in the record.
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the stance that he wouldn't rush to revise the law. Well we're
concerned. When you see a headline something like this, it
says,'Bork says he wouldn't rush to revise the law' well, we're
concerned with the subtitle that might be found thereunder,
'but he'll do it as soon as he gets his opportunity.1 We are
celebrating the 200th annniversary of our constitution and yet
we have to deal with the question as to whether or not any of
those constitutional rights are going to be further abrogated
by an individual who will make up eleven percent of the vote on
the Supreme Court of the United States. There are other
decisions that he is critical of such as the Bakke case in 1972
or 1973 which was very, very moderate, very, in many regards,
conservative but yet Robert Bork would oppose that. And the
only thing that it did that explains the opposition, on his
part, is that they said that you could consider, among many
factors, whether or not a person is a minority in questions of
whether or not that student will be admitted to a law school or
a medical school or some other type of professional
institution. So I ask, once again, the Senate Judiciary
Committee to please vote against the nomination of Robert Bork
to be a United States Supreme Court Justice."

Rod Gorman
Business Lawyer:

"My opposition, Mr. Bork, I think, is a little different from
other people's. I have had the opportunity to meet Mr. Bork
back in 1973 and 1974 when I was an Assistant Attorney General
for the state of Texas. At that time Mr. Bork was the Solicitor
General of the United States. I was representing the state of
Texas in a petition that was filed with the Supreme Court suing
the state of New Mexico over the Pecas River Compact. New
Mexico had been stealing water that had really belonged to
Texas for about twenty years. Mr. Bork's representation and
some of the delays that were caused by him affected our
litigation. At that time I had the opportunity to meet Mr. Bork
very informally. Mr. Bork is obviously a brilliant man but his
brilliance is kind of overshadowed by his arrogance. The
federal judiciary generally, in my opinion, stands in bad stead
with the American people because of an arrogant attitude...Mr.
Bork, is, in my opinion, insensitive to people. No doubt that
he is a brilliant man, but he is not the type of person that I
feel should be the man that has the power to perhaps change the
whole course of government as a justice on the Supreme Court."

Sharon Middleton
Legal Assistant:

"I live in a little, rural, hick town close to here called
Albin and went out to dinner the other night and other people
in Albin know that I'm a legal assistant. A lot of those people
came up to me in the restaurant to say, 'I don't want Mr. Bork
to be on the Supreme Court. What should I do?' One gentleman in
particular, Mr. Parks, who owns the restaurant, came up to me



4296

and said, 'You know girl, I don't think that man's telling the
truth and I don't want a man like that on the Supreme Court!
What do I do?' and I said, 'Well, I think you ought to write
your Senator and tell him that.' All I can say is, I think
there's lots of people out here, not just in this law firm, but
out here, in the little towns in the heart of America that
really don't think that Mr. Bork should be on the Supreme Court
and I hope that the Senators hear this. Thank you."

Nikki Van Hightower
Harris County Treasurer:

"I'm Nikki Van Hightower, the Harris County Treasurer, and I
have been asked to give some of my positions on the Robert Bork
nomination for the Supreme Court. And I do have some very
strong feelings about it. As a member of a group that was
originally outside the protection of the Constitution, and who
has relied on the Supreme Court and the other branches of
government to extend the protections of the Constitution to us
I think it's very, very important for me, for all women, for
all people who were initially excluded, and for the history and
for the future of this country that this nominee and his
nomination be rejected. He has made it very, very clear that he
feels that the Roe v. Wade decision regarding a woman's right
to choose abortion and in his rationale for his opposition to
that decision he has made it quite evident that he really
doesn't believe that the Constitution protects the right to
privacy. That should be a threat to all of us because that
means that our bodies, marriage, and family life really do not
have the protection of the Constitution and I think that these
are things that need to be carefully considered in his
nomination process and I feel very strongly that this nominee,
Robert Bork, should be rejected as a Supreme Court Justice and
we should stay with the progress that we have made in extending
civil rights and giving people the constitutional protections
that we all deserve. Thank you."

Rose Ann Reeser
Assistant Attorney General:

"As a law enforcement officer in the state of Texas, I'm
charged with enforcing state law, and I'm proud to enforce the
state law in Texas. The statute that I work most with is the
Deceptive Trade Practices Act in which our duty is to protect
consumers, individual consumers and legitimate businesses from
the fraudulent practices of illegitimate business. And I'm
very concerned that Judge Bork's record on business regulation,
which appears to favor the complete deregulation of business
practices, would remove the protection that we're used to
experiencing and that we have come to depend on both as
citizens of Texas and as citizens of the United States, that
businesses can only operate within certain parameters. I'm
concerned with his stance on price regulation that a
manufacturer apparently should be able to dictate to his
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retailers the price that we're going to pay for consumer items.
I don't think this is the sort of society that we want to live
in."

Laura Hubbel
Probation Officer:

"...I'm the one that advises these probationers just how it's
going to be and how the game is going to be played and if they
don't do that then are going back to the penitentiary. They
either comply with the strict conditions of probation and they
either do it very, very well or they're history. I'm a capable
and competent and educated woman. I don't think that sex has
very much to do with a person's ability. I think that Bork has
tried to portray the color of a man's skin, or the shape of
their skin to make legal issues. I'm greatly disturbed about
how women will fare if Bork does get the nomination...greatly
disturbed. I do believe, I do believe that there is a growing
movement in this country to change the abortion laws, to have
it go back to where legal abortions are illegal, financial
funds to be used for abortions for low income people - if
people can't even afford abortions how the hell can they afford
to even raise a child? I know that women will be going back to
having back street, coat hanger abortions. They'll be inducing
drugs, they'll be going across the border. They'll be doing
anything to get abortions, and I am very, very concerned about
that one particular issue with Bork and his vision of life in
the future for women, and blacks, and all peoples of
minorities."

James Coats
Tax Attorney
Lawrence Michael Co.:

"I look back to when he was Solicitor General, I'm a lawyer,
I was a treasury agent, was in the chief counsel's office of
the Internal Revenue Service in Washington. I know how hard it
is to enforce the law, and I know how hard agencies work to
enforce the law, the intent of Congress. And as Solicitor
General, he failed to respond on the behalf of the agencies in
half the United States on matters of voting rights and housing.
For the United States to have taken a position by the
Department of Justice plus the agencies to a point where the
respondents to a writ of certiorari and then simply not to
respond is unconscionable. It is the duty, it seems to me, of
the Solicitor General of the United States to represent the
United States which includes its agencies and includes its
Congress. And Solicitor General Bork simply chose to stand
mute. And standing mute raises issues that are unbelievable.
In an adversary system there is simply nobody on the other side
arguing...Congress is sitting there, voted, they're elected,
Bork wasn't, yet he could betray the entire intent of Congress.
The law was passed, the law was affected, application of the
law was affected by the agencies. The Justice Department took
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it to trial, took it to appeal. And then it got to the Supreme
Court, and Bork aborted it. That's all I have to say. It's the
full story."

Margie Harris
Attorney at Law:

"My name is Margie Harris, I'm an attorney who practices law
here in Houston, Texas. I've been practicing for about six
years now, but two of them were spent with the federal district
court. While in law school, and even while clerking for the
federal district court judge, I got to study constitutional
law. Constitutional law was one of my favorite courses in
school, in fact, because you see the delicate balancing that
the judges must do when they're faced with a conflict between a
majoritarian decision and the rights of particular
individuals. I admire the document, the Constitution,
particularly because it does take into consideration the rights
of individuals. Because of this concern for the Constitution,
I am terrified that Judge Bork might be appointed to the United
States Supreme Court. It's one thing to have a judge of a
particular philosophical bent on a lower court; on the district
court level, even on the circuit court level, because that
person is always reviewed, or can be reviewed. There is no
review of the United States Supreme Court's decisions, however.
We know, I know, what Judge Bork will do when he is on the
Supreme Court, with respect to the right to privacy. What he's
saying now, in the hearings, are rhetoric. He knows that
whatever he says now nobody can impeach him for later. He can
say wonderful things, nice things, conciliatory things, about,
oh, 'women are guaranteed rights under the Constitution,' but
every bit of his writing over the past twenty years up until a
few weeks ago has said that women are not protected under the
Constitution, they do not have privacy rights...."

University of Houston Law Center
Jordan Paust:

"I'm Jordan Paust, law professor at the University of Houston
Law Center. I teach human rights, public international law and
areas of constitutional law as well. My fundamental concern
deals with human rights and the expectations of the framers,
the founders of our republic and our Constitution over 200
years ago. One wants to know really whether anyone should sit
on the U.S. Supreme Court that is ignorant of that history. In
Tel-Oren v. Libyan-Arab Republic, Judge Bork was one of the
judges that dismissed the case on jurisdictional grounds,
arguing that there were no human rights, basically, in 1789, no
concept of fundamental human rights. And that's completely in
contrast with our history, the whole purpose of having the
Declaration of Independence and the Constitution in the United
States, and the Ninth Amendment itself. One of his colleagues,
for example, Professor Myers McDougall at Yale Law School, who
taught with Judge Bork, and Myers McDougall, in fact, has
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taught at Yale Law School longer than any other professor in
the history of the law school, he said of Tel-Oren that the
decision was the result of ignorance and he was very much
opposed to the approach of Judge Bork at that time."

Gwenn Murphree
Law Student:

"After the hearings started, and listening to Judge Bork, I
find that personally I don't think that he is as intellectual
or as cerebral as most people seem to think. He has waffled on
some of his positions and when pinned down by members of the
committee, particularly Senator DeConcini, he has not really
come through with an answer that is satisfactory to me and I
was pleased to see the Senator, DeConcini, not let him get off
into unisex toys and arguments of that kind which had nothing
to do with his position on the Supreme Court."

Robyn Spalter
Law Student:

"...is against issues that have been before the Supreme Court
in the past that have been close votes, and he could be the
swing vote to take away basic rights, such as the right to
privacy. One of the things that really scares me is watching
him on the hearings and to watch him — He's fooling the
American public. I think he sits there and he argues that he
believes those rights exist but he doesn't believe they exist
the way they've been proved up before, but his writings prove
that he doesn't even believe the right to privacy exists
anywhere."

Carla Bacri
Law Student:

"They wrote their document for their own time, but it's a
living document because it can still be used in our time. But
in order for it to be effectively used, it must be interpreted
in terms of our times and for our needs."

Jerry Scheff
Law Student:

"...believe that Robert Bork fails to bring to the Supreme
Court, or would fail to bring to the Supreme Court, the breadth
of understanding and the depth and compassion of feeling which
have made the court the institution for social change that has
been since 1954 when Brown v. Board of Education was first
decided."

Sadhu Khalsa
Sikh Minister:

"My name is Sadhu Khalsa. I am an American citizen. I was
born in the United States of America. And I've come before this
video camera today because my consciousness is deeply troubled
concerning the nomination of Judge Bork to the highest court of
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our land...Now if you look closely at me you can see that I'm
different. I look different, but I really don't act different.
But what I really do appreciate in life is my ability and my
inalienable right to be as I am...Jesus said a man can't serve
two masters. And neither can a person be a judge and say one
thing as a professor and be a professor and say another thing
as a judge, because when the mind speaks, the lips say what the
mind says. And in this man's mind, he's speaking what he feels
and what he believes. And to say that he is a professor and he
says one thing and he'll say another thing as a judge, either
tells me that as an individual he's terribly confused or else
he doesn't say what he speaks, and therefore he is a liar or
finally, he speaks what other people want him to say and not
what he believes. And of those situations — all three are not
acceptable. Thank you very much for listening to me. Please
make the correct decision."

Anthony Hall
City Councilman:

"...and unless there is something far more revealing about
your thoughts and his ability to view this nation as one, I
could not vote for him and would encourage every member of the
Senate not to."

Frank Thompson
Chairman
Texas Human Rights Commission:

"This country all of a sudden went to the far left and now we
have gone to the far right. We need to come back to being
center."

Saundria Chase
Tax Lawyer:

"It seems that President Reagan has had the opportunity to
not only control, but sort of form a miniature hierarchy in the
Supreme Court that is going starkly to the right."

Shiela Jackson Lee
Attorney at Law:

"I think you ask a very serious question and I think that
what we are talking about really will set the tone of legal
history or the future of this nation for many years to come.
From that perspective I have thought and slept on and analyzed
what a Bork nomination and eventually a Bork service would
bring about. And my concern or comments is that we talk about
the highest court in the land and a court that impacts the
every fabric of our society. Yes, it is well known that judges
come to a court like that and make a complete metamorphical
change and I think that is what those who are advocates at this
point and time will suggest. But in so sensitive an area, I
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think it behooves anybody that is reviewing someone for a high
court to use as precedent or as a basis of review, past record
and past history..."

Robert Reed
Athlete
Houston Rockets:

"But as time changed, George Wallace realized,"heyf, there is
nothing wrong with it, we have to live with it, and I've got to
change my ways to conform with what the American public wants,
if I want to be in public office. I have yet to hear or to say
anything about what I realized I was wrong and I need to change
my views and my ways. He's always going around the bush and if
I see a man trying to himhaw or go around the bush, to me you
have not changed your own ways of thinking."

John Odam
Trial Lawyer:

"Well, everyone is entitled to a change in opinion, he has
gone the entire political spectrum back and forth from
socialism to communism, libertarian, conservatism. I'm not
sure he has completely found it in his own mind a true
philosophy."

L. Franco Lee
County Commissioner:

"It is clear the man is a strong ideologue, leaning in the
right direction, which will skew the Supreme Court quite a bit
and that's critical to our future, for the minorities
particularly."

Video tape produced by:
Brian Huberman
Terence O'Rourke
Rice University Media Center
Houston Texas
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SUMMARY

Citizens for Decency through Law, Inc. strongly urges the United

States Senate to confirm Judge Robert Bork as an Associate Justice of the

United States Supreme Court. Judge Bork's lengthy and distinguished

legal career provides him with superb qualifications to serve on the

Court. His understanding of the role of the judiciary, and his approach

to constitutional interpretation are consistent with the separation of

powers provided for by the authors of the Constitution. Specifically

Judge Bork understands, as does the Supreme Court, that obscene and

pornographic material is outside the protection of the first amendment,

and can constitutionally be proscribed by communities and states.

INTRODUCTION

Judge Robert Bork has been described by opponents as a "rigid,

ideological conservative." He also has been derogatorily characterized

as "against abortion," "against pornography" and "against homosexual

rights." In fact, Robert Bork may or may not be any or none of these

things. Those who accuse him reveal only their own ignorance of the

intricacies of constitutional law and judicial philosophy, or worse,

their talent for character assassination and outright dishonesty.

Even Judge Bork's enemies acknowledge his brilliant scholastic and

jurisprudential record. Justice Stevens, considered a

moderate-to-liberal member of the high Court, has taken the rare step of

publicly defending Judge Bork. Justice Stevens has praised Bork's

qualifications and called him a "welcome addition to the Court." Federal

judges surveyed by the L.A. Times would vote to confirm Bork by a better

than 2-to-l margin. Leading law professors—liberal and



4304

conservative—have publicly vouched for Bork's academic credentials and

urged his confirmation.

But credentials are no longer the issue. His "ideology"—as his

critics so crudely refer to a judicial philosophy developed over four

decades of learning—has been made the central issue of the upcoming

confirmation hearings. These attacks must be answered by a defense of

Judge Bork's principled and reasoned approach to jurisprudence. This

memorandum shall do three things:

1) Explain the judicial philosophy of Judge Bork with regard to the

constitutional role of the judiciary, and the judge's obligation to

interpret the Constitution by discerning the intent of the Pramers;

2) Show that Judge Bork's judicial philosophy does not favor the

political goals of conservatives or liberals;

3) Show that Judge Bork's judicial philosophy is not only correct,

but required by the Constitution.

SEPARATION OF POWERS

Judge Bork's views on the role of the judiciary can be summed up

quite easily: "A judge is not a legislator." It seems a simple and

obviously true proposition, yet most attacks on Judge Bork focus on his

refusal to act like a legislator. But the President cannot make rulings

on guilt or innocence - that is for the judiciary. The Congress cannot

negotiate treaties - that is for the President. And the judiciary cannot

make laws - that is for the Congress. Obviously Judge Bork understands

the constitutionally required separation of powers better than his

critics. Invariably, their concern is not the Constitution, but the

bottom line on particular issues. That is why they rail against Judge

-2-
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Bork for being "against abortion," even though he has never publicly

expressed any view on the wisdom or morality of the practice.

Judge Bork is not, in a legal sense, "against" abortion. In fact,

given his self-avowed libertarian leanings, he quite possibly might

oppose any restrictions by the state on the practice of abortion, if he

were a voting member of Congress. But as a judge, his personal views

about abortion are completely irrelevant. When asked to decide whether a

state law outlawing abortion violates the Constitution, the question for

a judge is not: "Should abortion be illegal?" but "Does the Constitution

prevent states from outlawing abortion?" The judge may believe strongly

that women should be free to obtain abortions, but unless he finds

something m the Constitution that says otherwise, he must let the law

stand as constitutional. But the approach taken by a divided Supreme

Court, in Bork's words, "confuses the constitutionality of laws with

their wisdom." Believing that abortion should be legal, the Court has

ruled that the Constitution requires it to be legal.

In his 1971 law review article "Neutral Principles and Some First

Amendment Problems," Bork describes the proper role of the judiciary:

"Nothing in my argument goes to the question of what laws
should be enacted. I like the freedoms of the individual as
well as most, and I would be appalled by many statutes that I
am compelled to think would be constitutional if enacted. But
I am also persuaded that my generally libertarian commitments
have nothing to do with the behavior proper to the Supreme
Court."

SUBSTANTIVE DUE PROCESS

The theory of substantive due process, culminating in the "right to

privacy" line of abortion cases, is a prime example of what ails present

methods of constitutional interpretation. At the same time, substantive

-3-
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due process provides us with" historical evidence that judicial activism

can be used to either "conservative" or "liberal" political ends.

Substantive due process is the judicially created notion that there

inhere within the 14th Amendment due process clause some substantive

rights retained by individuals; that the words "...nor shall any State

deprive any person of life, liberty or property, without due process of

law..." not only guarantee procedural rights, as the language clearly

indicates, but also give rise to separate substantive rights. These

substantive rights, which cannot be deprived even if due process is

given, supposedly arise from an individual's "liberty" interest. But

what are these rights? There is no way of telling—until the Supreme

Court tells us.

Essentially, substantive due process is a fiction created by the

judiciary to strike down legislation with which the judiciary disagrees.

Although now used nearly exclusively to "liberal" political ends, the

doctrine was originally created in the 1930's by conservative Supreme

Court justices who sought to stop President Roosevelt's New Deal

legislation. These justices disagreed with Roosevelt's progressive

legislation, and created substantive due process as a means to protect

free market capitalism.

Faced with President Roosevelt's court-packing scheme, the Supreme

Court eventually changed its view of the New Deal legislation. The

doctrine of substantive due process fell out of favor, until it was

3
revived in the 1960's in the case of Griswold v. Connecticut. But this

time liberal judges were the activists, using the theory^of substantive

due process to protect non-economic "privacy" interests discovered

floating in the "penumbras" of the Bill of Rights. But all that talk

-4-
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about "penumbras" and "privacy" means only that the Supreme Court didn't

like the fact that Connecticut prevented the use of contraceptives, even

by married couples. But the Court needed some justification to strike

down the law.

Eight years later the Supreme Court informed us that this "zone of

privacy" also protected a woman seeking to abort her child. But in 1986

we found out that it doesn't protect homosexual sodomy. As Judge Bork

points out in his criticism of Griswold, this kind of judicial creation

does not provide any "neutral principles" upon which tc base a decision.

That leaves only the subjective value preferences of whoever happens to

be on the Court. Judge Bork prophetically saw that the lack of guiding

principles in Griswold would lead to the confusion of extending the right

to one group (women seeking abortions) and not another (homosexuals):

"Griswold, then, is an unprincipled decision, both in the
way in which it derives a new constitutional right and in the
way it defines that right, or rather fails to define it. We
are left with no idea of the sweep of the right of privacy and
hence no notion of the cases to which it may or may not be
applied in the future. The truth is that the Court could net
reach its result in Griswold through principle. The reason is
obvious. Every clash between a minority claiming freedom and a
majority claiming the power to regulate involves a choice
between the gratifications of the two groups. When the
Constitution has not spoken, the Court will be able to find no
scale, other than its own value preferences, upon which to
weigh the respective claims to pleasure."

If Judge Bork truly were a "rigid, conservative ideologue," he

certainly would have supported the use of substantive due process to

strike down liberal legislation in the 1930's. But Judge Bork has made

clear his view that substantive due process is wrong when used to

conservative ends, wrong when used to liberal ends. He has been just as

critical of the use of substantive due process to protect the free market

as to create a "right to privacy." He would not be a "conservative

activist" on the Supreme Court.

-5-
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When the Court acts to strike down majority legislation without

explicit authority from the Constitution, all that has happened is that

the power to make law has been shifted from elected representatives to

five unelected lawyers. Right now liberals are happy with substantive

due process, because it has served their political ends. But once upon a

time it served the interests of conservatives, and it may do so again.

That is why it is in the interest of all to support the confirmation of

Judge Bork, who would apply "neutral principles" in a manner that would

serve the political interests of neither the left or the right, and

return the "imperial judiciary" to its proper role under the'

Constitution.

INTENT OF THE FRAMERS

Judge Bork's intellectual pursuit of a theory of constitutional

interpretation that is "neutrally derived, defined and applied," led him

to what is now called an "original intent" methodology. Essentially,

proponents of this methodology assert the seemingly non-controversial

view that the Constitution means what its authors intended it to mean.

An example of Judge Bork's method of constitutional interpretation

is given in the 1971 "Neutral Principles" article. Specifically, Judge

Bork takes the correct view that pornography was never intended to be

protected by the first amendment guarantee of free speech. This is the

same view taken by the United States Supreme Court in every decision on

the subject—that category of material that is legally "obscene" is

outside the protection of the first amendment. And this is why Citizens

for Decency through Law, Inc. supports the confirmation of Judge Bork.

His correct view of the Constitution leads him to the correct legal view

on particular issues, including the issue with which CDL is concerned.

-6-
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Again, Judge Bork recognizes that the question for a judge is not:

"Should obscene material be banned?" but "Does the Constitution forbid

the banning of obscene material?"

To answer that question, Judge Bork exanines the free speech clause

of the first amendment in an attempt to discern what the Framers intended

it to protect. At the time he wrote the 1971 article, Judge Bork

believed the Framers intended the first amendment to protect only

explicitly political speech:

"I am led by the logic of the requirement that judges be
principled to the following suggestions. Constitutional
protection should be accorded only to speech that is explicitly
political. There is no basis for judicial intervention to
protect any other form of expression, be it scientific,
literary or that variety of expression we call obscene or
pornographic."

In contrast to critics' portrayal of Judge Bork as a rigid,

inflexible conservative, he has since amended his view, stating that the

Framers intended more than explicitly political speech to be protected by

the first amendment. Nevertheless, his inquiry remains the correct one:

"What did the Framers of the first amendment intend that provision to

protect?" rather than "What limitations do we think should be placed on

speech?" The latter is a question to be debated by the legislative

branch of government. But when judges start talking about the "broad

principles" contained in the first amendment, this invariably means they

are departing from the intent of its authors, and substituting their

ideas of what should be constitutionally protected for what actually _is_

protected. Judge Bork, on the other hand, is committed to the principle

that a written Constitution is meaningless if we pay no attention to the

intent of the men who wrote it. Without the anchor of "original intent,"

judges would be free to make their own value preferences a part of

-7-
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constitutional law, thus essentially usurping the law-making function

from the legislative branch. Judge Bork would resist the temptation to

impose his will on the country, and would return the judicial branch to

its proper role of interpreting, not making law.
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CITIZENS FOR GOD & COUNTRY QUESTION NOMINEE BORK ON THE FOLLOWING CONSTITUTIONAL

CONCERNS:

I . Will the Naninee, a s a J u s t i c e on the U. S. Supreme Court, address the

admonishments o f Chief J u s t i c e Burger, 1984, on "massive co r rup t ion of

attorneys and judges, threatening the survival of our institutions," endanger-

ing national security and individual rights; and the admonishments of Reagan

and Shultz, 1984 on the unconstitutional laws imposed upon the courts by

anti-American pressures to deny redress of grievance in a l l branches of govern-

ment, involving the Great Society Programs, as:

a) Federal Aid to Education, denying local administration, taxpayers and

parental sovereignties, to Sovietize the U. S.

b) The Civil Rights Act, Hatch Act, Civil Service Reform Act, all exempting

educational systems to propagate the Soviet Constitution.

c) Affirmative Action enforced by officially identified corruption, denying the
1/

MERIT SYSTEM, equal protection, and varied Labor-Management Laws to interfere

with Constitutional performance of official duties, destructive of Western civilization.

d) Appellate Power for labor unions, which by Hobbs Act force,crime, and

violence, deny free elections to extort unconstitutional laws.

e) Communist Goal, Item 35, by legislative action to "Discredit and dismantle

the FBI" subverting law-enforcement for subversion threatening national security-

1/ Equal Protection under the law for non-minority.



4314

II. Will the Ncxninee address Judicial manipulations - frauds -

submitting to anti-Constitutional "aid and comfort to the enemy,"

boasting of control over judges and other officials by subtle

bribes and blackmail to deny full discovery to misrepresent the

Establishment Clause - CHRISTIAN LAW PRIORITY, CHRISTIAN NEUTRALITY -

as in the Tennesee-Alabama textbook cases,family-morality cases, and

the Appeals Court, 1987 Chicago Nativity case. Appeals

Court Judges Wood, Flaum, Easterbrook, 1987 overruling Judge McGarr,

who denied Plaintiff status and declared THIS IS A CHRISTIAN NATION, 1986?

III. Will the Nominee address corruption by questionable tax-exempt

funds to finance political campaigns in all levels of government, to

extort in return unconstitutional laws imposed in court cases to

advance the cotmunist goals, and the Soviet Constitution, Art. 1, 25,

52, 169, Annex A — "centralized education, separation of church and

state, propagate worldwide atheism, communistic morality, socialization,

classless society, workers of all countries, unite." — labor union

devastations by deficit spending?

IV. Will the Nominee distinguish between the U. S. A. Constitution,

CHRISTIAN NEUTRALITY TO SECURE ALL ORDERLY INDIVIDUAL, INHERENT RIGHTS,

and the U. S. S. R. Constitution, international militant atheism, which

refuses to acknowledge that all political, social, economic, moral pro-

blems find their ultimate solutions by DIVINE LAW for stability of Justice?
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V. Will the Nominee address the religious complexity of this Christian

nation — -95* Christian, 2.5% Jews, 1% Islams, stressing that no free

nation survives exploiting the taxes of the majority to propagate the

culture of the anti-American minority by their MELTING POT amalgamations

of color, race, religion, abortions, homos, obscenity, but by nurtured

public conscience by authority higher than man for self-discipline

for self-government?

VI. Will the Nominee respond to the vehement demands for Christian ethics

by Pro-American Jews, Islams, as Christians, acknowledging that ONLY IN A

CHRISTIAN NATION DO CHRISTIANS HAVE CIVIL RIGHTS? ONLY IN A CHRISTIAN

NATION DO COMPATIBLE NON-CHRISTIANS, AWAY FROM THEIR LAND OF ORIGIN, HAVE

CIVIL RIGHTS, AND FAR MORE THAN IN THEIR HOMELAND AS A MAJORITY? DENY CHRISTIAN

ETHICS IN GOVERNMENT, AND NONE SHALL KNOW FREEDOM, FOR DENIAL OF THE

CHRISTIAN COMMON CULTURE, CHRISTIAN COMMON LAW , INVITES TOTALITARIANISM

DESTRUCTION OF CIVIL RIGHTS AND SURVIVAL OF WESTERN CIVILIZATION, THE

VERY FOUNDING PURPOSE OF THIS CHRISTIAN NATION.

VII. Will the Nominee reassert the propoundmgs of the U. S. Supreme Court

stemming from Holy Trinity, 1892 legislated as THE YEAR OF THE BIBLE, PL 97-280, 1982

"We are founded to legislate, propagate, and secure general Christian •*'

faith...the common law Nothing be done to hurt Christianity.. .Bring
infidels and savages unto human civility for a quiet and settled government—
The morality of the nation is deeply engrafted upon Christian faith...Enter
into confederations to preserve and maintain the True Gospel of the Lord
Jesus...This is a Christian nation" entitled to Christian administration?

ONLY AS ONE NATION UNDER GOD CAN GOD-GIVEN, INALIENABLE RIGHTS FOR LIBERTY
AND LIFE FOR SELF AND POSTERITY FOR ALL ORDERLY CITIZENS BE GUARANTEED BY
THE CONSTITUTION OF THE UNITED STATES OF AMERICA.

Since civil rights depend on Constitutional guarantees, when will Senate
judicial n a S t i o n s te confined to the founding Christian principles?
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E NATION UNDID COD Vjmdml cf
m.u vsc m Cfavum ttha

B e t h e l , Hd. '"

CHICAGO NATIVITY' DECISION — SOVIET CONSTITUTION

Who Is Influencing Our Judges

The American Jevish Congress, Antl-Defamation League, B'Nai Brith, Americans for Religious

Liberty, ACLU, National Council of Churches, challenged the Chicago Nativity, U. S. Court of

Appeals, 1987, as violating the Establishment Clause of the First Amendment.

The Plaintiffs charged the Nativity was ISOLATED, too far avay from the other Christmas decora-

TIONS THUS EMPHASIZING "promotion of religion!"

The majority Judges, Hood and Flaum for the first time in decades cited the true meaning of the

Establishment Clause, First Amendment — CHRISTIAN LAW PRIORITY, CHRISTIAN NEUTRALITY. By the mere

"sleight-of-the-hand" they abandoned the U. S. Constitution for the manipulative three-prong test,

a "giimiicK" to sever the Judiciary from the Constitution Christian ethics, as done in the Executive

Branch by the deceptive Great Society Programs and the Civil Fights Act to amalgamate colors,

races, and religions into the Soviet MELTING POT. Thus, Viood and Flaum "decided" the Nativity pro-

moted religion even though no Christian church sponsored the Nativity, government did not favor

or disfavor a Christian church, no intimate, dally, audits are involved to prevent promotion of

one Christian sect over another, and the Nativity is a symbol of the founding Christian principles

which structure the U. S. Constitution, vhich guarantees INDIVIDUAL RIGHTS for orderly non-Christ-

ians. Pro-American Jevs and Islams demand vehemently the shelter of Christian ethics against the

threatening repeat vorld history, which holocausts believers by controlling public officials by

bribes and blacte-maii: They protest official patronage to unregistered alien enemy agents:

The Appeals Court gave heavy sympathy to Sol Brandzel, AJC, •'. .1 am an outsider in the politi-

cal community vho is merely tolerated..." citing Justice O'Connor vho makes frequent ants-American

dicta, endangering Constitutional safeguards: These disloyalties overlook that Sol ungratefully

ignores the Hannuka, not a religious but patriotic-historic holiday, dates shifted to compete vith

Christinas, only in Christian nations; billions of grants to Israel, billions more to anti-Christ-

lans to propagate enemy doctrines, with profits for luxury limousines, and the BONANZA PROFITS

at Christmas time by Jevish merchants — OUTSIDE THE POLITICAL SYSTEM'

While Judge Easterbrook favored ALL Christmas symbols, he misrepresented the Supreme Court

favorable guides on school prayers opposing them unconstitutionally' Hov does a free nation

survive abandoning propagation of its founding culture, in the U. S. 95% Christian, 2.5% Jevs,

IX Islams, all guaranteed rights to build their estates, synagogues-temples, free press...

OBVIOUSLY, THE DISCOMFORT OF SOL IS A FRAUD, SINCE ONLY BY THE CHRISTIAN ETHICS, THE SYMBOL OF

THE NATIVITY IS THE CONSTITUTIONAL GUARANTEE FOR HIS CIVIL RIGHTS, FAR MORE THAN AS A MAJORITY IN

HIS FATHERLAND? Apparently, the Judges qranted Plaintiffs status by the U. S Constitution, and

decided by the U. S. S. R. Constitution — SEPARATION OF CHURCH AND STATE, WORLDWIDE ATHEISM
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COMMUNIST AIMS SOLD
TO AMERICANS BIT-BY-BIT!

The following list of 45 current Communist goals appeared in
The Congressional Record January 10,1963 They were taken
from The Naked Communist by Cleon Skousen, who began his
intensive siud> of the Communist Conspiracy dunnghis 16-year
term of service with the FBI

The list confirms the line" pursued in Communist publica-
tions in this country such as The Worker, The People's World,
and a number of front publications

Actively aided and abetted by such organizations as the
National Council of Churches, The National Education Asso-
ciation, The American Civil Liberties Union, the Rockefeller
controlled Council on Foreign Relations (The Invisible Govern-
ment in America) The Rockefeller Foundation, The Ford Foun-
dation, and others, the international Communist Conspiracy has
managed to achieve many of these goals while you and I were
asleep, dreaming it can't happen here' Well, IT IS HAPPENING
HERE AND IT IS HAPPENING NOW right under your very
nose IT IS TIME TO WAKE UP AMERICANS!

CURRENT COMMUNIST GOALS
1 V S acceptance of coexistence as the only alternative to

nuclear war
2 U S willingness to capitulate in preference to engaging in

atomic war
3 Develop the illusion that total disarmament by the United

States would be a demonstration of moral strength
4 Permit free trade between all nations regardless of Com-

munist affiliation and regardless of whether or not items could be
used for war

5 Extension of long-term loans to Russia and Soviet satellites
6 Provide American aid to all nations regardless of Com-

munist domination
7 Grant recognition of Red China Admission of Red China

to the U N
8 Set up East and West Germany as separate states in spite of

Khrushchev's promise in 1955 to settle the German quesuon by
free elections under the supervision of the U N

9 Prolong the conferences to ban atomic tests because the
United States has agreed to suspend tests as long as negotiations
are in progress

10 Allow all Soviet satellites individual representation in the
U N

11 Promote the U N as the only hope for mankind If its
charter is rewritten, demand that it be set up as a one-world
government with its own independent armed forces (Some Com-
munist leaders believe the world can be taken over as easily by
the U N as by Moscow Sometimes these two centers compete
with each other as they are now doing in the Congo )

12 Resist any attempt to outlaw the Communist Party
13 Do away with all loyalty oaths
14 Continue giving Russia access to the U S Patent Office

15 Capture one or both of the political parties in the United
States

16 Use technical decisions of the courts to weaken basic
American institutions by claiming their activities violate civil
rights

17 Get control of the schools Use them as transmission belts
for socialism and current Communist propaganda Soften the
curriculum Gel control of teacher's associations Put the party
line in textbooks

18 Gain control of ail student newspapers
19 Use student riots to forment public protests against pro-

grams or organizations which are under Communist attack
20 Infiltrate the press Get control of book-review assign-

ments, editorial writing, policy-making positions
21 Gain control of key positions in radio, TV, and motion

pictures
22 Continue discrediting American culture by degrading all

forms of artistic expression An American Communist cell was
told to "eliminate all good sculpture from parks and buildings,
substitute shapeless, awkward and meaningless forms "

23 Control art critics and directors of art museums "Our
plan is to promote ugliness, repulsive, meaningless art "

24. Eliminate all laws governing obscenity by calling them
"censorship" and a violation of free speech and free press

25 Break down cultural standards of morality by promoting
pornography and obscenity in books, magazines, motion pictures,
radio and TV

26 Present homosexuality, degeneracy and promiscuity as
"normal, natural, healthy "

27 Infiltrate the churches and replace revealed religion with
"social" religion Discredit the Bible and emphasize the need for
intellectual maturity which does not need a "religious crutch "

28 Eliminate prayer or any phase of religious expression in
the schools on the ground that it violates the principle ofsepar-
aumrfdiurchandstatej'

29 Discredit the American Constitution by calling it in-
adequate, old-fashioned, out-of-step with modem needs, a hind-
rance to cooperation between nations on a worldwide basis

30 Discredit the American Founding Fathers Present them
as selfish aristocrats who had no concern for the "common
man "

31 Belittle all forms of American culture and discourage the
teaching of American histor) on the ground that it was only a
minor part of the "big picture " Give more emphasis to Russian
history since the Communist took over

3 2 Support any socialist movement to give centralized control
over any part of the culture, education, social agencies, welfare
programs, mental health clinics, etc

33 Eliminate all laws or procedures which interfere with the
operation of the Communist apparatus

34 Eliminate the House Committee on Un-American
Activities
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35 Di^rcdit and eventually dismantle the FBI
36 Infiltrate and gain control of more unions
37 Infiltrate and gain control of big business
38 Transfer some of the powers of arrest from the police to

social agencies Treat all behavioral problems as psychiatric
disorders which no one but psychiatrists can understand or
treat

39 Dominate the psychiatric protession and use mental health
laws as a means of gaming coercive control over those who
oppose Communist goals

40 Discredit the famil> as an institution Encourage promis-
cuity and easy divorce

41 Emphasize the neec to raise children awa> from the
negative influence of parents Attnbute prejudices, mental blocks
and retarding of children to suppressive influence of parents

42 Create the impression that violence and insurrection are
legitimate aspects of the American tradition, that students and
special-interest groups should rise up and use united force to
solve economic, political and social problems

43 Overthrow all colonial governments before native pop-
ulations are rcad\ for self-government

44 Internationalize the Panama Canal
45 Repeal the Connally Reservation so the United States

cannot prevent the World Court from seizing jurisdiction over
nations and individuals alike

Additional copies of this tract available at the following prices
20 for 1-100 for S4-1000 for S30

WASHINGTON OBSERVER
P O. Box 1306, Torrence CA 90505

The NEA is an association of teachers whose salaries are
paid by taxes levied on working Americans Its leaders have
declared that they intend to control the direction of education
Executive secretary of NEA. Terry Herndon, has openly de-
clared the intention of NEA to destroy traditional Western
values, saying "In most places, the traditional values have
included Protestantism and things like that I think a good
school system will expose children to tradition?! and alternative
values and let the children decide "

The NEA's "alternative values" referred to by Hemdon
include the nihilistic and perverted rantings of sa\ ants such as
Solomon Gordon and other authors of the depraved filth now
flooding the schools at taxpayers' expense

1 9 7 0 ' s

THE UNION LEADER
Manchester, N.H. Saturday, August IS, 1981

"I Was Dumb"
Addressed to William Loeb New York Mayor Ed Koch,

former senator who blazed the trail for the "Great Society"
programs, and the Civil Rights Act which gave it status declares
that he voted for nearly every social and welfare proposal offered
as a senator in U S Congress

Now, having watched these programs up close under his
administration as Mayor of New York City, Koch admits his
serious errors

"I was dumb We all were dumb I voted for so much crap1

Who knew1 We got earned away with what the sociologists were
telling us We had a small number of people whom we
permitted to dominate society

This was their view it never was the view of the majority "
Considering all the damage which Koch did to our nation by

supporting such programs, we hope he lives a long time to deal
with his own cause of his prevailing problems He should have
fulfilled his oath to defend U S Consutuuon, which he still is not
doing Instead he supported subversion against U S Consutuuon.
Christian law priority Every aspect of the "Great Society"
programs is from some mandate of the U S S.R Consutuuon for
the ultimate "classless society " Annex A Yet, the "Dumb-
dumbs," among them Kennedy and Cranston and others keep
pushing for Great Society, which is sad destruction of all liberties
including diversity Every advocate in Congress who supports
Great Society subversion should be held accountable for viola-
uon of the U S Code of ethics, priority of ChnsUan law

CITIZENS FOR GOD & COUNTRY

P. 0. Box 137

McLean, Va. 22101
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P»0« 12 — The National Educator — May, 1987

Best congress money can buy
ByANNENEAMON

MC LEAN, VA - Ridiculed
internationally as the BEST
CONGRESS THAT MONEY
CAN BUY, by public decep-
tions, Congressmen legislated
pay-offs for political debts
and lifetime tenure. Aban-
doning duty and honor to the
Oath and Constitution, religi-
ous commitments, Congress-
men budgeted advocacy for

the Soviet Constitution — in-
ternational militant atheism
by separation of church and
state. Its massive corruption
seeped into the Executive and
Judicial Branches. By denial
of the Bill of Rights, particu-
larly the redress of grievance,
Congress reduced the national
budget to a national crisis,
endangering all liberties and
national sovereignty by TAX-

ATION WITHOUT REPRE-
SENTATION.
Aside from the examples

below, there are more current
grants under "nice-sounding"
social programs. Not only
Christians, but Pro-American
Jews and Islams protest this
Congressional disorder omit-
ting Divine Law for stability
of moral order, justice and
human dignity.

M . SB24GK1 UnH«l SMw Oo««mn»«nt
B£fwrr«arr OF HEAU« « HUMM samcct

MUUNT: $186,140.00

BWfTOATfc 1979-80

ffifld^one hundred forty and 00/100

ML 70004521 UKUKT: $1,152,624.00

1979-81
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STATEMENT OF GOVERNOR BILL CLINTON
ON THE NOMINATION OF JUDGE ROBERT BORK

I appreciate the opportunity to express my views on Judge

Bork's nomination to the Supreme Court, although I do so with

reluctance. Judge Bork taught me constitutional law at Yale

Law School. He was a good, articulate, aggressive teacher. He

pushed his views bur invited honest debate. I respect his

intelligence, the many years he has given to developing and

articulating his views, and the candor and conviction with

which he has done so.

I also respect President Reagan and his right to nominate

a Justice with whom he feels comfortable. As a governor who

makes appointments that may be second-guessed, I understand

well the hazards of criticizing an appointment based on a

prediction of how that person will perform later. Some of

those predictions about Supreme Court nominees have been wrong

in the past.

Finally, I do not wish to be a divisive force, refighting

old battles. During my public career, I have tried to bridge

the gaps of race, philosophy, and party to work on an agenda of

unity that will take us into the 21st Century. But it is

precisely because I believe this nomination threatens further

division that I have decided to testify.

I speak as a Southern governor, proud of the long, hard

road we have travelled in civil rights over the last 30 years,

partly through our own efforts, partly with the prodding of the

Supreme Court in areas like housing and voting rights as well

as education. The South is a very different place than it was

a generation ago. In the South today, we are pulling together.

We should not risk being pulled apart to fight old battles in

new forms. That is the threat Judge Bork's nomination poses to

our people, white and black, conservative and liberal,

Republican and Democrat.
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The threat grows out of Judge Bork's constitutional

theories of Individual and civil rights, and his judicial

activism as expressed in speeches, articles, and decisions made

eince he became a judge, as well as statements made before

then.

Throughout his career, Judge Bork has criticized almost

every major civil and individual rights case except Brown v.

Board of Education. If the Constitution no longer reaches the

areas Judge Bork disdains, reactionary forces in our states

will be tempted to try again to reopen old wounds. While most

of our people will reject such efforts, others will want to see

if Judge Bork means what he has said and will be encouraged to

take their fight all the way to the Supreme Court. We cannot

afford to spend the next 25 years fighting the battles of the

last 25. Judge Bork's constitutional theory and his

often-stated conviction that new Supreme Court justices have an

obligation to reverse old "errors" makes this prospect very

real.

Since my graduation from Yale Law School, I have taught

constitutional and antitrust law at the University of Arkansas

Law School, served as attorney general and governor of my

state. Throughout these years, I have followed Judge Bork's

career and the expression of his views. In recent weeks, I

have reviewed again many of his statements, as well as the

White House defense of Judge Bork as a mainstream traditional

proponent of judicial restraint. I have watched almost all of

Judge Bork's testimony. I do not believe a fair and full

reading of Judge Bork's writings, and speeches will support the

conclusion that he is simply another mainstream, conservative

judge.

Judge Bork has perhaps the most restrictive view of what

the Supreme Court can do to protect individual rights of anyone

«who has been nominated to the Court in decades. Most people

who support Judge Bork do so because he has attacked unpopular
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decisions in this area — on abortion, school prayer, and

criminal procedures. But Judge Bork has not just said these

cases were wrong. He has said all the cases protecting privacy

rights from government interference, and many protecting

religious practices, were wrongly decided.

On abortion Judge Bork testified that one could make a

strong moral argument for abortion as well as against. He

simply believes the Constitution cannot protect minority

privacy rights of this or virtually any other kind from

majority will.

In 1920, the Supreme Court said the State of Oregon

couldn't make all its children go to public as opposed to

church schools. In 1922, the Court said Nebraska couldn't stop

a Lutheran school from teaching its children in German as well

as English even though state law forbade it. In 1972, the

Court held that Wisconsin had to respect the Amish people's

convictions about how long their children should go to school.

Judge Bork thinks all these cases were wrongly decided.

Judge Bork's constitutional views are more alarming

because of his clearly stated views on the Supreme Court's

responsibility to overturn past "errors" and because of his

demonstrated judicial activism In support of his political and

economic theories.

In 1982, Judge Bork said that a large portion of the

constituional decisions of the last three decades were wrong

and should be overturned. He has attacked conservative and

liberal judges alike when they upheld individual liberties

against government intrusion. In 1985, when asked if he could

say which decisions should be overturned, he said, "I can, but

I won't. "
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As late as January of this year, Judge Bork said "an

originalist judge" should have no problem in overturning an

illegitimate precedent, although not if the effect were "to

uproot our entire government and society." At that time, he

cited only the commerce clause cases as an example of such a

settled area of law. In his testimony before this Committee,

he has added some equal protection and First Amendment cases to

his "don't overturn" list. That leaves many other landmark

cases on his list of "dozens" which need to be reversed.

Most Supreme Court justices have tried hard to follow

previous Supreme Court decisions, while recognizing that on

occasion it is essential to reverse past decisions. Until his

confirmation hearings, Judge Bork's attitude seems to have been

the reverse, Ĵ ê . . that wrong decisions should be overthrown

whenever possible, although on occasion it is essential to let

them stand, because of the networks of dependency and

expectation which have grown up around them.

Judge Bork sought in the conf irmat lon'.hearings to bridge

the gap between his view and the more traditional one by adding

some First Amendment and equal protection cases to his "don't

overturn" list and by repeatedly reaffirming his respect for

following precedents, the principle of stare decisis.

However, even if he accepts his inability to reverse all

the cases he has attacked, Judge Bork will surely do what he

can to give those cases the narrowest possible reach. That may

be. the most important aspect of his view of the constitutional

rights cases, because the Court will more likely face cases not

exactly like previous ones, but similar enough to raise the

question of whether the constitutional protection in question

should be extended. I think Judge Bork has told us how he will

rule in these cases.

Judge Bork has urged us not to worry too much about his

views because he says he believes in judicial restraint, in the

3-375 0 -
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Court respecting every action of the legislative and executive

branches of government unless the Constitution clearly forbids

it. That is what he says he meant, for example, when he

compared a married couple's private decision to use

contraceptives with a utility's desire to pollute the air and

stated that, under the Constitution, one is no more deserving

of protection than the other. He has made similar searing

attacks on actual cases which are an important and widely

accepted part of our way of life.

However, Judge Bork's attacks on dozens of cases securing

individual rights against government abuse cannot be explained

wholly in terms of his belief in deference to majority rule.

The fact is that his commitment to restraint is highly

selective. He has repeatedly attacked and, as a judge,

overruled legislative or executive decisions apparently because

he simply disagreed with them.

While Judge Bork often defers to government when it

restricts liberties, he has brushed aside both law and

executive regulation when necessary to further his economic

theories .

In that context, I want to mention two of Judge Bork's

utility decisions. Neither is an example of judicial

restraint. In fact, a distinguished University of Chicago law

professor, Richard Epstein, writing in The New York Times last

month in support of this nomination, cited one of them, the

Jersey Central Power and Light case, as evidence that Judge

Bork is not bound by the doctrine of judicial restraint when

the cause Is right. The cause in this instance was sufficient

profits for a utility holding company.

The Jersey Central case Involved the Federal Energy

Regulatory Commission's policy, adopted in 1979, to allow

utilities which cancel nuclear plants to recover those

investments from customers. Even this Is controversial with
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states, which would like to have the power to review the

prudence of such expenditures before charging ratepayers for

them. But Judge Bork went even beyond the present rule.

In Jersey Central, Judge Bork wrote an opinion which set

aside an FERC order upholding its standard policy and directed

the Commission to give the utility a hearing on whether it

could charge the ratepayers enough, not only to cover the cost

of the cancelled plant, but also to earn a profit on it.

Judge Bork created what, in my view, is a new right under

the Fifth Amendment: the right of a utility to earn a profit

on an investment that turned out to be unwise and useless to

ratepayers, if the utility could prove it needed the money and

the new rates would not be higher than those of surrounding

utilities.

The Jersey Central case could be of great importance to

the people of our "state because Arkansas is one of four states

tied to Middle South Utilities which has an unfinished nuclear

plant, Grand Gulf II. The other states in MSU are Mississippi,

Louisiana, and Missouri. I do not believe many of America's

poorest ratepayers should be constitutionally obliged to

provide a profit on an unused nuclear plant.

Judge Bork issued an interesting opinion in another

utility case involving his court's review of the Federal Energy

Regulatory Commission's allocation of power from Middle South

Utilities' Grand Gulf I plant. In that case, FERC had already

assigned Arkansas ratepayers 36 per cent of the cost even

though a previous agreement with the Middle South system

allocated more of Grand Gulf to Arkansas. Judge Bork wrote an

opinion ordering FERC to review its decision and advocating

another allocation system that would give our people much

higher rates than those in other Middle South states, rates so

exploitative they would be ruinous to our people. A parochial



4326

problem of our state cannot decide this appointment, but our

case is a remarkable example of the Judge's lack, of judicial

restraint. - ~~" ""

In addition to his activism for utilities, Judge Bork is

also an.antitrust activist who has openly asserted the

obligation of the courts to undermine congressional intent as

expressed in the antitrust laws. Judge Bork has said that the

Court should not enforce many antitrust laws because he

believes there is nothing wrong with most mergers and other

anticompetitive practices even if they are now illegal. One

thing he wants to legalize is a manufacturer's ability to fix

the price at which a retailer can sell products to consumers.

A case on this issue is before the Supreme Court right now. If

the decades old ban on manufacturers' price fixing is dropped,

it would have very bad consequences for discount stores like

Wal-Mart, headquartered in Arkansas, and for small business as

well. And consumer prices would rise.

Judge Bork has spent his adult lifetime defining and

refining theories which he can put into practice only by

radical activism in overturning decades of protections for

citizens against government, and decades of restraint by

government on large concentrations of economic power.

If Judge Bork were to follow his clearly enunciated views

on the high Court, the stability and progress of my state and
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region could be threatened. The risk is not worth taking. The

changes in the South have taken a lot of energy, but we have

emerged as a vibrant, dynamic part of America. Once we stopped

focusing on race, we began focusing on growth and jobs and

education. We should not risk new conflicts over old issues,

and that is the risk this appointment poses.

The choice before you is not whether or not to defeat the

President. It is not whether or not to reject Judge Bork on

the basis of his character and knowledge. It is not whether or

not to block the appointment of a conservative judge.

Like most Southerners, and most Americans, I support basic

traditional values. Like most Southerners and most Americans,

I don'tTalways agree with the Supreme Court and lower federal

courts. Finally, I know the Supreme Court has to reassess its

positions from time to time in order to fulfill its historic

mission and permit our country to endure for another 200 years.

That is why Supreme Court appointments are so important. They

keep our Constitution and its guarantees of liberty alive.

Therefore, I hope you will give the President a chance to

nominate another justice whose views are more consistent with

traditional conservative philosophy and judicial restraint. I

say that with regret because of Judge Bork's intellect and

lifetime of achievement. I simply believe that the risk that

he will do what he has said should be done is too great.
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STATEMENT

- OF THE

HONORABLE CARDISS COLLINS

ON

THE NOMINATION OF ROBERT BORK

TO THE UNITED STATES SUPREME COURT

Mr. Chairman:

I want to commend you for holding these balanced hearings on

the nomination of Judge Robert Bork to the United States Supreme

Court. For the reasons I describe below, I urge the committee to

recommend the Senate reject his appointment to the Court.

Over the past several years, the "scales of justice" have

been tipped delicately on the Supreme Court with no one judicial

viewpoint, liberal or conservative, dominating the other.

Clearly, however, if Judge Bork is confirmed, the scales

will be tipped decidedly in favor of a rigid, conservative

perspective. This is wrong!

Some people, particularly those in the Reagan

Administration, argue that ideology should not be a factor in

deciding the merits of whether a person should serve on the

Court. Instead, they suggest the focus should be on Judge Bork's

reputation as a well-respected judical scholar. The

Administration also has attempted to cast a new portrait of Judge

Bork as a moderate judge.

In my view, these arguments are specious for several
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reasons. First, it ignores the Senate's "advice and consent"

role in the nomination process. It is entirely legitimate for

Senators to consider ideology and judicial perspective in

evaluating the merits of a nominee. Second, the mere fact that

someone is a judicial scholar is not sufficient to qualify them

to serve on the nation's highest court. Finally, it is outright

deception to suggest Judge Bork is a moderate.

On the contrary, Judge Bork's writings and public statements

reveal a man who is committed to protecting the interests of the

government and business against those of individual citizens.

A justice must have compassion for all people. Judge Bork's

writings show no sensitivity toward any disadvantaged group.

Twenty-five years ago, Bork opposed civil rights legislation

requiring hotel and restaurant owners to serve blacks because it

would trample "the freedom of the individual to choose with whom

he will deal."

A justice must demonstrate an ability to listen to all

points of view. Judge Bork's record on the appeals courts fails

to demonstrate a balancing of competing viewpoints. According to

Public Citizen, in seven split decisions involving a public

interest group's challenge to a government regulation, Judge Bork

favored the executive branch every time.

A justice must see the Constitution as a document which

adapts to the changing circumstances of American society. Judge

Bork's statements indicate he sees the Constitution as a rigid,

static document which has not changed in two hundred years. Over
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twenty years ago, for example, the Supreme Court held there was a

constitutionally protected right of privacy. In law review

articles and judicial opinions, however, Judge Bork has

consistently challenged or tried to restrict this fundamental

right.

As a woman and as a black, I am afraid he sees the

Constitution of 1987 as the one of 1787. In that world, women

had no legal standing. Worse, blacks were counted as only three-

fifths of a human being.

If Judge Bork is seated, this myopic viewpoint could

drastically shift the delicate balance which currently exists on

the Court.

On a 5 to 4 vote this year, the Court upheld a temporary

racial quota plan for Alabama state troopers. On a 5 to 4 vote

this year, the Court affirmed the First Amendment rights of a

woman to make a disparaging remark about the President. And on a

"soft" 6 to 3 vote, the Court approved an affirmative action

program which recognized women had been the victims of past

discrimination.

Next year, the Court will decide the validity of a woman's

right to an abortion, the employment rights of gays, and a

reverse discrimination case. If Judge Bork is confirmed, we

already know the outcome of these cases.

It is a travesty of justice for any person to be seated on

the Supreme Court who comes to the bench with such defined and

preconcieved notions of justice. The next member of the Supreme
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Court must be a person of independence, impartiality, and

integrity.

Judge Bork, however, does not meet these standards.

Recently, a judicial colleague accused Bork of trying to

substitute his minority viewpoint for the majority opinion in a

case involving a House Republican challenge to the committee

assignment process. As this judge said, this raises a serious

question of Bork's "basic honesty."

For these reasons, I support the views of my colleagues in

the Congressional Black Caucus on the nomination of Judge Robert

Bork to the Supreme Court, and I urge you and your colleagues to

reject this nomination.
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COMMITTEE FOR A FAIR CONFIRMATION PROCESS

November 2, 1987

TO THE HONORABLE MEMBERS OF THE U.S. SENATE:

The enclosed document is designed to complete the record of
the debate on the nomination of Judge Robert H. Bork. It speaks
for itself, comprising (1) 10 short "white papers" on all of the
primary and secondary issues listed in the Table of Contents of
the Majority Report of the Senate Judiciary Committee; (2) ex-
amples of the multi-million dollar advertising campaign waged
against Judge Bork and a transcript of the principal television
advertisement (the Gregory Peck "spot") that was aired nationally
and regionally before the commencement of the Committee hearings;
and (3) other relevant materials, including the Majority and
Minority Reports of the Senate Judiciary Committee.

Attached to this letter, as an introduction to this
collection of formal materials, are two newspaper interviews —
the first with Senator Kennedy, which appeared in the Boston Globe
on October 11, 1987, and the second with Senator Biden, Chairman
of the Senate Judiciary Committee, which appeared in the
Washington Post on July 16, 1987. Together, the two describe in
explicit terms the strategy behind the private campaign led by
Senators Kennedy, Biden, Metzenbaum, and Cranston to defeat the
nomination of Judge Bork.

The campaign, debate and vote are finished, but the
historical judgment on this important constitutional case remains
to be written. We hope these documents will make a contribution
to that judgment.

Respectfully submitted,

COMMITTEE FOR A FAIR
CONFIRMATION PROCESS

Of Counsel,

Griffin Bell
Carla Hills
Michael Armstrong
Leonard Garment
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BOSTON GLOBE
October 11, 1987
By Ethan Bronner, Globe Staff

KENNEDY TELLS HOW HE ROUSED OPPOSITION

Forty-five minutes after President Reagan nominated Judge

Robert H. Bork to the Supreme Court on July 1, Sen. Edward M.

Kennedy was on the floor of the Senate, framing the opposition to

confirmation in the starkest of terms.

A startled Bork, relaxing in a West Wing office, watched on

the C-Span cable network as Kennedy declared that Bork's America

"is a land in which women would be forced into back alley abor-

tions, blacks would sit at segregated lunch counters, rogue police

could break down citizens' doors in midnight raids...."

Kennedy's statement, as well as his comments during the hear-

ings, have been the object of unabated derision, referred to

repeatedly in attacks on how the nomination has been scuttled

through a shameful distortion of Bork's record.

But unless the White House pulls off a miracle before the

full Senate votes, this battle can clearly be labeled a Kennedy

victory.

Through his statements, through hundreds of telephone calls

over the summer and through the drawing power of his name, Kennedy

served as a prime mover in bringing the Bork nomination to its

knees.

If Sen. Arlen Specter (R-Pa.) played the role of high-minded

analyst in Bork's committee defeat, Kennedy served as the rough-

and-tumble politician and troop-rouser.

He has been criticized severely for it, but he makes no apol-

ogy.

"I wanted to make clear what was at stake in this nomina-

tion," said Kennedy, thinking back over the past few months as he

sat in his Capitol Hill office Friday.

"The statement had to be stark and direct so as to sound the

alarm and hold people in their places until we could get material

together," he said. "I was confident we could win this one."

The story of Kennedy's success — one shared by liberal lob-

bying groups and by Sen. Joseph R. Biden Jr. (D-Del.), the commit-

tee chairman — begins the day Associate Justice Lewis F. Powell

Jr. announced his retirement from the high court.
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Kennedy knew that Bork was the likely replacement. His staff

gathered a number of Bork's now well-thumbed writings, including

his 1971 Indiana Law Journal article and his 1963 piece in The New

Republic attacking portions of the proposed Civil Rights Act.

Over that weekend, the anti-Bork statement was written.

Although its most alarming lines are usually cited, it is instruc-

tive to look at other parts of it to see how the arguments Kennedy

made against Bork at the time served opponents during the effort

to defeat his nomination.

He discussed the Watergate scandal and called Bork "outside

the mainstream of American constitutional jurisprudence in the

1960s, let alone the 1980s."

He highlighted Bork's modifications over the years and

pointed to the theme of confirmation conversion, saying that the

changes resulted from the "twin pressures of academic rejection

and the prospect of Senate rejection."

"America is a better and freer nation than Robert Bork

thinks," Kennedy added. He insisted that although Reagan is

president, he should not be allowed "to impose his reactionary

vision of the Constitution on the Supreme Court and the next

generation of Americans."

Kennedy said he considered delivering the speech the day

before Bork was named in the hopes of deflecting the nomination,

but that he ultimately decided that such a strategy would be in-

effective.

He said he met with Biden, who had not yet made up his mind

on the nomination. Within a week, and following a meeting with

civil rights groups, Biden was aboard.

Kennedy had led the unsuccessful fight against elevating

William H. Rehnguist from associate justice to chief justice a

year ago. He garnered 3 3 votes in that one and said that with

that base as well as with more votes from a newly controlled

Democratic Senate, he felt victory was within reach.

On July 8, Kennedy met with Biden and Sens. Howard M.

Metzenbaum (D-Ohio) and Alan Cranston (D-Calif.) to work on

strategy.

The first point was to gain time to organize against the

nomination, and so a decision was reached that there be no hear-

ings until after the August recess.
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The next point was to insist on the Senate's coequal role in

the nomination process. Kennedy said he had long felt that the

Senate should take this role more seriously but that because this

nomination seemed so likely to shift the court's balance, many

others began to accept it.

Biden made a crucial statement on the Senate floor about the

Senate's role, and opinion polls showed that the public was very

receptive to the examination of a nominee's philosophy.

The group examined a list of several dozen undecided senators

and divided them based on who knew whom best. Kennedy's staff put

together an inch-thick binder of Bork's provocative writings and

handed one out to about 10 senators to read over the recess. In

August, Kennedy hired Anthony Podesta, the founding president of

People for the American Way and a liberal lobbyist, to work on

organizing opposition.

Podesta recalls going up to the Kennedy summer home in

Hyannisport and watching the senator call around the South —

Ernest Morial, the former New Orleans mayor, and the city's cur-

rent mayor, Sidney Barthelemy. In Alabama, he reached Mayor

Richard Arrington of Birmingham, Mayor Johnny Ford of Tuskegee and

Joseph Reed, the Alabama Democratic Conference chief.

At one point, Kennedy woke up Rev. Joseph Lowery at the Hyatt

Hotel in New Orleans before the Southern Christian Leadership

Conference's annual convention.

After talking with Kennedy, Lowery turned the entire day's

meeting into an anti-Bork strategy session. From that meeting,

the issue made its way into black churches throughout America.

"It has a special effect when Kennedy calls," reflected

Jeffrey Blattner, one of Kennedy's judiciary committee aides and a

key player in the anti-Bork fight. "A lot of people in this

country think of Kennedy as the leading spokesman for civil

rights, and when he calls personally it sends a pretty strong mes-

sage about how important something is."

It was Kennedy who signed up Mayor Andrew Young of Atlanta,

one of the hearing's most effective witnesses. He also called

former Rep. Barbara Jordan (D-Texas), who at first hesitated for

health reasons and then agreed to testify.

From Cape Cod, Kennedy, chairman of the Senate Labor Commit-

tee, called every one of the 3 0 executive members of the AFL-CIO

and, in September, held a conference call with 40 state labor
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leaders around the country in which he spoke about Berk's record

on organized labor.

He called the former American Bar Association president,

Robert Meserve, the former secretary of health and human services,

Joseph Califano, and a host of prominent lawyers who subsequently

became active in the fight through op-ed pieces, testimony and

local organizing.

Finally, Kennedy gathered some noted liberal legal scholars,

including Laurence Tribe, Philip Kurland and Kathleen Sullivan,

all of Harvard University, to build a substantive case against

Bork.

He delivered the culmination of their efforts in a widely

quoted speech Sept. 11 at Georgetown University Law School.

What Kennedy was most worried about was the testimony of Bork

himself. He was known to be witty, charming and penetratingly

intelligent, and he had been coached carefully by White House lob-

byists. But Bork, Kennedy feels, was unsuccessful.

"It was increasingly apparent after the first hour or two of

his testimony that he was not going to pull this off," Kennedy

said of Bork's testimony.

In fact, while Kennedy questioned Bork about privacy, the

constitutional protection of women, free speech and other sensi-

tive areas, Biden kept passing to Kennedy a football scorecard on

Senate stationery that read: 12-0, then 18-0 and 24-0. Toward

the end of Kennedy's turn, Biden's sheet read "30-0 if he keeps

on."

"Bork displayed a cold, judicial attitude," Kennedy said.

"His background is economics and antitrust and he applied that

kind of thinking to privacy and civil rights. It sounded ter-

rible."

Kennedy says what was essential in beating Bork was the host

of popular concerns about the judge's stands. Civil rights may

have been a prominent issue for some southerners but, not wanting

to appear to be bound to special interest groups, they could also

refer to privacy and women.

Podesta said the apparent success of the anti-Bork efforts

has much to do with the ability of opponents to set the agenda for

debate. "We tried as often as possible to talk about cases from

the 1920s and 1940s that Bork had attacked to show how fundamental

his disagreement was," he said.
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Finally, after the major events of the hearings were over,

Kennedy said he realized that instead of sitting and listening to

more liberal groups testify, he and Biden and others ought to be

talking to senators. As a result, he met with the groups that

planned to testify and discouraged them. They agreed and the

hearings ended after 12 days. They had been expected to go

longer.
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THE WASHINGTON POST
July 16, 1987

- - BIDEN REJECTS SETTING DATE FOR VOTE ON BORK

Senate Judiciary Committee Chairman Joseph R. Biden Jr.

(D-Del.) yesterday rejected a Republican request that he set a

"date certain" for a committee vote on the nomination of U.S.

Appeals Court Judge Robert H. Bork to the Supreme Court.

However, Biden said that he expected the nomination to be

ready for debate by the full Senate by October 1.

"We have no intention to hold up this nomination." he

said.

The GOP request was made last week by Senate Minority

Leader Robert J. Dole (R-Kan.) and Sen. Strom Thurmond (R-S.C),

ranking Republican on the Judiciary Committee. Aides to Thurmond

have said he hopes to have the nomination cleared through the

committee about October 1.

Biden has pledged repeatedly that the committee will not

delay action on the Bork nomination, which is expected to set off

a filibuster by Democratic opponents on the Senate floor.

He has also said that the issue should be settled by the

"full Senate" even if the Judiciary Committee votes against the

nomination. Hearings on the nomination are scheduled to begin

September 15 and are expected to last about two weeks. (emphasis

added)
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In the United States Senate

A RESPONSE TO THE MAJORITY REPORT

IN THE SENATE CONFIRMATION PROCEEDINGS

OF JUDGE ROBERT H. BORK*

COMMITTEE FOR A FAIR
CONFIRMATION PROCESS

November 2, 1987

•NOTE: This Response was prepared for sub-
mission to the Senate during the debate on the
nomination of Judge Boric. One of the "white
papers" was delivered to the Senate before the
debate was concluded and the vote taken on
Friday, October 23, 1987. This Response will
complete the record by presenting the original
filing and seven additional white papers, to-
gether with certain related materials. It is
submitted as a comprehensive statement of Judge
Bork's side of the case.
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COMMITTEE FOR A FAIR CONFIRMATION PROCESS*"

November 2, 1987

TO THE HONORABLE MEMBERS OF THE U.S. SENATE:

The annexed materials comprise the full set of "white

papers" produced by the Committee for a Fair Confirmation Process

to aid Senators and their staffs during the recently concluded

floor debate on the nomination of Judge Robert H. Bork to the

Supreme Court. Each paper addresses a section of the majority

report that the Committee on the Judiciary issued on the subject

of Judge Bork's nomination. For the convenience of readers we

have included the committee's majority and minority reports along

with our materials. fj§£ Afp^M^j

The "white papers" were written by fourteen experienced

attorneys in New York and Washington who volunteered their

services because they, like many of their fellow attorneys, were

disturbed that a matter as serious as the nomination of a supreme

Court Justice should be decided in good part by a document as

deficient as the majority report turned out to be. The "white

papers" produced by these volunteer attorneys demonstrate that the

report is so filled with errors, omissions, and distortions of

Judge Bork's record that it fails to meet minimum professional

standards of accuracy and fair argument.

One of these papers was released at the start of the full

Senate's consideration of Judge Bork's nomination. Distribution

of the others was interrupted by the sudden termination of
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the Senate debate. We had hoped that these papers would help

Senators to decide the issue on the basis of a balanced account of

Judge Bork's career and thought rather than the partisan fragments

that have constituted most of the public record. Though this hope

has been disappointed, we still feel that the "white papers"

should see the light of day. They will help in the important

function of setting the record straight as to what really happened

here. They will also serve, we hope, as a warning of what can

happen to the level of public debate when the selection of judges

becomes the occasion of an unrestrained public campaign.

Respectfully submitted,

COMMITTEE FOR A FAIR
CONFIRMATION PROCESS

Of Counsel,

Winthrop J. Allegaert
Richards O'Neil & Allegaert
New York, New York

Michael Armstrong
Eric Berry
Warren Colodner
John Sullivan

Barrett Smith Schapiro Simon
& Armstrong

New York, New York

Griffin Bell
King & Spalding
Atlanta, Georgia

Paul J. Curran
Kaye, Scholer, Fierman, Hays

& Handler
New York, New York

Anthony J. D'Auria
Cole & Oeitz
New York, New York

Donald DaParma
Breed, Abbott & Morgan
New York, New York

Alan L. Doochin
Gerald Walpin
Rosenman, Colin, Freund,

Lewis & Cohen
New York, New York

Leonard Garment
I. Lewis Libby
Dickstein, Shapiro & Morin
Washington, D.C.

- 2 -
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Carla Hills
Weil Gotshal & Manges
Washington, D.C.

Thomas Lilly
Rogers & Wells
New York, New York

Richard Nolan
Davis Polk & Wardwell
New York, New York

Douglas Parker
Mudge Rose Gurthrie Alexander

& Ferdon
New York, New York

H. Richard Schumacher
Peter T. Sheridan
John R. Vaughan

Cahill Gordon & Reindel
New York, New York

Dennis R. Yeager
Yeager & Lang
New York, New York

- 3 -
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COMMITTEE FOR A FAIR CONFIRMATION PROCESS

October 20, 1987

TO THE HONORABLE MEMBERS OF THE U.S. SENATE:

We submit herewith a Declaration by 23 federal judges of

the Second Circuit on the subject of the excessive politicization

of the nomination process by the introduction of extraneous forces

and pressures. The position of the signatories is neither pro-

Bork nor anti-Bork, but addresses what should be a central concern

of all persons interested in safeguarding an independent

judiciary.

COMMITTEE FOR A FAIR
CONFIRMATION PROCESS

BY:
l_ Mictrael Armstrong

Of Counsel,

Griffin Bell
Carla Hills
Michael Armstrong
Leonard Garment
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NEW YORK

October 20, 1987

We, the undersigned judges of the Second Judicial Circuit

of the United States, are fully mindful of the fact that

confirmation of Supreme Court justices is the obligation and

prerogative of the Senate. However, as citizens concerned with

the rule of law and the independence of the judiciary we are

disturbed by the nature of the debate that has attended the

nomination of Judge Robert Bork to the Court. If the process of

choosing judges comes to be dominated by partisanship rather than

a regard for individual learning and temperament, our courts will

be left without the judicial excellence on which they vitally

depend. If the process pays too much deference to outside

influences, the courts will lose their integrity and Senators will

become unable to perform one of their most solemn duties under the

Constitution.

We hope that in the last stage of the debate over Judge

Bork the participants will show respect for these principles and

come to the Senate floor with minds open to arguments on the

merits.

Jacob Mishler, Senior DJ
Raymond Dearie, EDNY
Peter Leisure, SDNY
Lloyd MacMahon, Senior DJ
Charles L. Brieant, CJ-SDNY
Reena Raggi, EDNY
John R. Bartels, Senior DJ
Edward R. Korman, EDNY
Howard Schwartzberg, Bkrty.
Charles S. Haight, SDNY
Richard J. Daronco, SDNY
William C. Conner, SDNY

NY

John F. Keenan, SDNY
John E. Sprizzo, SDNY
John Walker, SDNY
Thomas C. Platt, EDNY
Howard B. Munson, NDNY
I. Leo Glasser, EDNY
Mark Constantino, EDNY
Thomas P. Griesa, SDNY
Milton Pollack, Senior DJ
Shirley Kram, SDNY
Thomas J. McAvoy, NDNY
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JUDGE BORK AND JUDICIAL RESTRAINT

(Reply to Majority Report, pp. 8-28)

The Judiciary Committee's majority report on the nomina-

tion of Judge Robert H. Bork criticizes his philosophy of judicial

restraint. The Committee's criticism is surprising for two

reasons. First, the report alternately criticizes Judge Bork for

exercising either too much restraint or too little. Second, the

report ignores Judge Bork's reputation throughout the legal com-

munity as being one of our nation's most articulate proponents of

the virtues of judicial restraint. Judge Bork, both as a legal

scholar and as a jurist, has eloquently and repeatedly expressed

the view that judges must be unfailing in their duty to apply the

rights guaranteed by the Constitution, while simultaneously

refraining from imposing their individual views of what they think

the Constitution should say but does not.

I. THE ROLE OF THE JUDICIARY

Judge Bork's theory of judicial restraint is sometimes

termed "interpretivism" because it emphasizes that judges should

interpret rather than create law. People of the opposite view are

sometimes termed by their intellectual adversaries "judicial

imperialists." Judge Bork has expressed a preference for the term

"interpretivist" over the label "non-activist" precisely because

he does not want to imply that "courts should be passive and not

defend individual liberties. They should be very active in that

field." (Tr. Sept. 18). Interpretivism, as Judge Bork has

discussed in his writings, holds that a judge should refrain from
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invalidating the acts of elected representatives of the people

unless the reason for doing so may fairly be found in the

Constitution. In other words, a judge's own personal belief that

a law is good or bad is not sufficient cause for him or her to

invalidate an act of the Congress or the executive. (See Bork,

The Struggle Over the Role of the Court. National Review. Sept.

17, 1982.)

This seemingly innocuous doctrine, familiar to most high

school civics students, lies at the heart of the controversy over

Judge Bork's nomination to the Supreme Court. Notwithstanding the

committee report's statements to the contrary, the doctrine is

based on conventional and solid legal reasoning. Because judges

are not elected by the people, Judge Bork argues, and are

insulated from the political process by life tenure, the courts

can maintain their legitimacy only by restraining themselves and

applying only the law contained in the Constitution. If "the

Constitution does not embody a moral or ethical choice," Judge

Bork has written, "the judge has no basis other than his own

values upon which to set aside the community judgment embodied in

[a] statute. That, by definition, is an inadequate basis for

judicial supremacy." (Bork, Neutral Principles and Some First

Amendment Problems. 47 Ind. L.J. 1, 14-15 (1971).) That is why

Judge Bork has opposed legal theories such as substantive due

process, which other judges have used to strike down statutes by

appealing to rights not found in the Constitution.

Contrary to the majority report, Judge Bork's mistrust of

judicial legislation through a substantive due process does not

- 2 -
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make him unique among judges and legal scholars. On the contrary,

it puts him in the mainstream of modern American jurisprudence.

Judge Bork's type of judicial restraint became established

doctrine during the 1930's, saving much of the New Deal's legisla-

tion and ending the now-discredited era shaped by Lochner v. New

York. (198 U.S. 45 (1905).) The three dissenting Justices in

Lochner argued that nothing in the Constitution justified

substituting the policy preferences of the Court for those of the

state legislatures. The first dissenter, Justice Harlan, quoted a

critique of judicial activism enunciated by the Supreme Court in

Atkin v. Kansas. 191 U.S. 207, 223 (1903), that is nearly identi-

cal to Judge Bork's:

No evils arising from such legislation could
be more far-reaching than those that might come
to our system of government if the judiciary,
abandoning the sphere assigned to it by the fun-
damental law, should enter the domain of legis-
lation, and upon grounds merely of justice or
reason or wisdom annul statutes that had received
the sanction of the people's representatives. We
are reminded by counsel that it is the solemn duty
of the courts in cases before them to guard the
constitutional rights of the citizen against
merely arbitrary power. That is unquestionably
true. But it is equally true — indeed, the
public interests imperatively demand — that leg-
islative enactments should be recognized and en-
forced by the courts as embodying the will of the
people, unless 1;hey are plainly and palpably,
beyond all question, in violation of the funda-
mental law of the Constitution.

198 U.S. at 74 (Harlan, J., dissenting; quoting Atkin v. Kansas.)

The majority report's authors write as if they do not

recognize that the judicial activism they seek to enshrine is

identical to the long-discredited judicial activism represented by

- 3 -
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Lochner. Nor does the majority admit to its readers that Judge

Bork's view is descended in a direct line from Court decisions

during the New Deal such as Nebbia v. New York. 291 U.S. 502

(1934) and West Coast Hotel Co. v. Parrish. 300 U.S. 379 (1937),

which are now honored as cases in which the Court deferred to the

will of the majority and progressive legislation was saved.

The majority report argues that Judge Bork's judicial

restraint leads to "crabbed" readings of constitutional provisions

and the stagnation of legal doctrine. This is itself a crabbed

reading, to say the least, of Judge Bork's writings. As Judge

Bork has clearly explained, judicial restraint merely requires:

[t]hat you look at the Founders and the Ratifiers,
and you look at the text of the Constitution,
. . . and you look at the Federalist Papers and
the Anti-Federalist Papers and so forth and so on
and so on, to get [at] what the public understand-
ing of the time was of what the evil was they
wished to avert, what the freedom was they wished
to protect. And once you have that, that is your
major premise; and then the judge has to supply
the minor premise to make sure to ask whether that
value, that freedom, is being threatened by some
new development in the law or in society or in
technology today. And then he makes the old
freedom effective today in these new circum-
stances.

That is going to mean changing legal
doctrine, evolving legal doctrine, in order to
protect the original value or freedom that the
Framers and Ratifiers of the Constitution wanted
to protect.

Tr. Sept. 17 (emphasis added).

Judge Bork could not have been more explicit: He does not

believe that the courts must be forever limited to the precise

intentions of the Framers on particular subjects. Lest anyone

- 4 -
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claim that he underwent a last-minute "confirmation conversion" on

this subject, it should be noted that he has said the same

elsewhere. Looking to original intent, Judge Bork put it in one

article, does not mean "that judges may apply a constitutional

provision only to circumstances specifically contemplated by the

Framers. In such a narrow form the philosophy is useless." The

Constitution provides a judge, he wrote, "not with a conclusion

but with a major premise." The court supplying the law must "sup-

ply the minor premise in order to protect the constitutional

freedom in circumstances the Framers could not foresee . . . . A

judge who refuses to deal with unforeseen threats to an

established constitutional value, and hence provides a crabbed

interpretation that robs a provision of its full, fair and reason-

able meaning, fails in his judicial duty." (Bork, The Constitu-

tion. Original Intent, and Economic Rights. 23 San Diego L. Rev.

823, 826-27 (1986); emphasis added.)

It is impossible to believe that the drafters of the

majority report were unfamiliar with these dramatic passages. The

report nevertheless fails to disclose to its readers that this

evidence exists.

A comparison of two of Judge Bork's decisions as a member

of the District of Columbia Court of Appeals illustrates the

distinction he draws between "judicial imperialism" and the duty

to protect constitutional rights. In Dronenburg v. Zech, 741 F.2d

1388 (D.C. Cir. 1984), the plaintiff was a United States naval

officer who was discharged for engaging in homosexual acts in a

Navy barracks. The plaintiff claimed that the discharge violated

- 5 -
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his right to privacy in connection with his sexual activities.

Writing for a unanimous panel, Judge Bork reasoned:

When the Constitution does not speak to the
contrary, the choices of those put in authority by
the electoral process, or those who are account-
able to such persons, come before us not as
suspect because majoritarian but as conclusively
valid for that very reason. We stress, because
the possibility of being misunderstood is so
great, that this deference to democratic choice
does not apply where the Constitution removes the
choice from majorities . . . . We conclude,
therefore, that we can find no constitutional
right to engage in homosexual conduct and that, as
judges, we have no warrant to create one.

Id. at 1397.

It is worth noting that in a different case the Supreme Court

later reached the same conclusion as Judge Bork. See Bowers v.

Hardwick. 106 S. Ct. 2841 (1986).

In contrast, the case of Oilman v. Evans. 750 F.2d 970

(D.C. Cir. 1984), concerned a libel action by a Marxist professor

of political science against newspaper columnists Evans and Novak.

The column at issue questioned Professor Oilman's abilities and

biases as an academician. In a separate concurrence, Judge Bork

noted that "a freshening stream of libel actions, which often seem

as much designed to punish writers and publications as to recover

damages for real injuries, may threaten the public and

constitutional interest in free, and frequently rough, discus-

sion." Id. at 993. Faced with this new threat to the First

Amendment, Judge Bork showed no hesitation in affording

constitutional protection to the article involved, stating:

- 6 -
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There is not at issue here the question of creat-
ing new constitutional rights or principles, a
question which would divide members of this court
along other lines than that of the division in
this case. When there is a known principle to be
explicated the evolution of doctrine is in-
evitable. Judges given stewardship of a
constitutional provision — such as the first
amendment — whose core is known but whose outer
reach and contours are ill-defined, face the
never-ending task of discerning the meaning of the
provision from one case to the next. There would
be little need for judges — and certainly no of-
fice for a philosophy of judging — if the
boundaries of every constitutional provision were
self-evident. They are not. In a case like this,
it is the task of the judge in this generation to
discern how the framers1 values, defined in the
context of the world they knew, apply to the world
we know. The world changes in which unchanging
values find their application. The fourth amend-
ment was framed by men who did not foresee
electronic surveillance. But that does not make
it wrong for judges to apply the central value of
that amendment to electronic invasions of personal
privacy.

Id. at 995.

Once again, the thought could not be put more clearly.

Results aside, Dronenbura and Oilman reveal a consistent

theory of judicial restraint. They show quite unambiguously that

looking to the intent of the Constitution for guidance can simply

not be called — at least with any intellectual honesty — a

recipe for legal stagnation. We can well see why the majority

would not like some of Judge Bork's decisions. But to dress this

quarrel up as a charge of extremism or generally unbalanced think-

ing on Judge Bork's part is not even close to being justified.

When it comes to the field of antitrust law, the majority

report has a very different bone to pick with Judge Bork. The

report accuses him of being an "activist" in this area. (Majority

- 7 -
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Report, p. 71.) This accusation is ostensibly grounded in the one

antitrust opinion Judge Bork has written and in parts of his

landmark treatise, The Antitrust Paradox.

The- Antitrust Paradox does indeed state that judges should

apply the best economic analyses available when deciding whether

the conduct before them violates the antitrust laws. By contrast,

the majority report drafters undergo, on this issue, a convenient

momentary conversion to "interpretivism." Their transformation is

radical. Indeed, the report actually seems to imply that a

properly respectful and non-activist judge should apply in these

cases only the sort of economic analysis that was in vogue when

the antitrust laws were first passed. The report can reach this

conclusion only because it wholly fails to consider carefully the

language of the antitrust statutes themselves. The antitrust laws

were drafted precisely so as to give the courts the great discre-

tion necessary to decide what particular forms of conduct

constitute restraints of trade. Having been given this discretion

by Congress, the courts are not only permitted but obligated to

use their best efforts to analyze whether questioned conduct is

indeed anticompetitive. See R. Bork, The Antitrust Paradox. 410

(1978) .

Judge Bork's one antitrust opinion, Rotherv Storage & Van

v. Atlas Van Lines. 792 F.2d 210 (D.C. Cir. 1986), cert, denied.

U.S. , 107 S. Ct. 880 (1987), is a fairly straightforward

unanimous decision with one brief concurrence. Rothery faithfully

Current debates over antitrust doctrine are long and learned,
but the majority report's charge can be dealt with more
briefly.

- 8 -
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applies the Sherman Act to a particular set of facts. While the

majority report need not agree with the Court of Appeals1

unanimous conclusion that the conduct involved in Rothery was not

anticompetitive, it is simply not responsible to call Judge Bork

an activist based on the conclusion he reached.

II. RESPECT FOR PRECEDENT

As part of its critique, the majority report accuses Judge

Bork of not respecting precedent. (Majority Report, pp. 21-29).

It is somewhat difficult to make out the argument behind the

charge. But the truth of the matter is that Judge Bork's attitude

towards precedent is certainly within the mainstream of judicial

thought, and his respect for precedent may be greater than that of

most judges. Judge Bork's views on precedent certainly do not

vary greatly from those of any current member of the Supreme

Court.

Respect for precedent, also known as the doctrine of stare

decisis. is a venerable and respected tenet of American law.

Justice Brandeis1 well known formulation expressed its power and

its limits:

Stare decisis is usually the wise policy, because
in most matters it is more important that the ap-
plicable rule of law be settled than that it
be settled right. This is commonly true even
where the error is a matter of serious concern,
provided correction can be had by legislation.
But in cases involving the Federal Constitution,
where correction through legislative action is
practically impossible, this Court has often over-
ruled its earlier decisions. The Court bows to
the lessons of experience and the force of better
reasoning, recognizing that the process of trial

- 9 -
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and error, so fruitful in the physical sciences,
is appropriate also in the judicial function.

Burnet v. Coronado Oil & Gas Co.. 285 U.S. 393, 406-08 (1932).

Judge Bork has expressed complete agreement with Justice

Brandeis on this issue. Judge Bork testified before the committee

that the Supreme Court must follow precedent in order to preserve

"confidence in the Court by not saying that this crowd just does

whatever they feel like as the personnel changes." On those occa-

sions when the Court must nevertheless consider overruling

precedent it thinks to be incorrect, it must do so because it is

sworn to uphold the Constitution, not its own case law. (Tr.

Sept. 16).

Judge Bork has also plainly stated that some decisions

should not be overruled even though they appear to have been in-

correctly decided. In Judge Bork's view,

There are some constitutional decisions around
which so many other institutions and people have
built that they have become part of the structure
of the nation. They ought not to be overturned,
even if thought to be wrong. The example I usu-
ally give, because I think it's noncontroversial,
is the broad interpretation of the commerce power
by the courts. So many statutes, regulations,
governmental institutions, private expectations,
and so forth have been built up around that broad
interpretation of the commerce clause that it
would be too late, even if a justice or judge
became certain that broad interpretation is wrong
as a matter of original intent, to tear it up and
overturn it.

A Talk with Judge Robert H. Bork. District Lawyer (May/June 1985) .

Judge Bork has said that he would reverse prior decisions

only under limited circumstances. First it would have to be

- 10 -
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clear, of course, that the prior decision was wrong. But then a

whole series of other considerations would arise: the need for

stability in a particular doctrine, the private expectations of

the citizenry, the existence of a right which has been internal-

ized, the private or public institutions which may have grown up

around the prior decision, the need to preserve confidence in the

Court, and the tendency of the prior incorrect decision to create

a dynamic force that continues to do harm. If on balance these

factors favor overruling a precedent, then Judge Bork would vote

to do so, but Judge Bork's factors weight the scale overwhelmingly

against overruling. Examples of cases which Judge Bork would not

overrule even if they were incorrectly decided are Boiling v.

Sharpe. 347 U.S. 479 (1954), (school desegregation in the District

of Columbia) and Shelley v. Kraemer. 334 U.S. 1 (1948) (refusing

to enforce racially restrictive real estate covenants). In his

comment on Boiling. Judge Bork recognized the anomaly, indeed the

practical impossibility, of desegregating the States and not the

District of Columbia. He added, however, that, even though the

constitutional ground of Boiling was not sound, other judicial or

legislative approaches were available to accomplish the necessary

result.

Judge Bork's approach to precedent, although better

articulated than that of most judges, is actually quite

conventional. Most, if not all, of the Justices currently on the

Supreme Court would be thoroughly comfortable with such an ap-

proach. The majority report's drafters, for reasons they do not

justify, are not.

- 11 -
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CONCLUSION

Judge Bork's beliefs about judicial restraint are well

within the ambit of traditional judicial opinion, even if they

are not within the accepted limits of the majority report's

own legal philosophy. Judge Bork simply and quite faithfully fol-

lows the path already trod by such esteemed jurists as Frankfurter

and Harlan. As a Circuit Court Judge, Judge Bork has established

an exemplary record of prudent and respectful opinions. Obvi-

ously, reasonable people differ over the results reached in his

decisions or even over the arguments he employed. But the bogus

suggestion by the majority — that Judge Bork's philosophy of

judicial restraint is foreign to American jurisprudence — can

spring only from the majority's disturbing refusal to accept the

legitimacy of any legal philosophy but its own.

- 12 -
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JUDGE BORK AND PRIVACY

(Reply to Majority Report, pp. 30-36)

The majority report of the Senate Judiciary Committee

considering Judge Robert Bork's nomination to the Supreme Court

devotes a seven-page section to a discussion of the "right to

privacy." The majority paints Judge Bork as an extremist defend-

ing "a lonely position" regarding a general right of privacy. The

report is false both in what it says about Judge Bork and in what

it fails to mention at all. Nowhere in this section does the ma-

jority mention the word "abortion," even though abortion is

perhaps the chief element in today's concerns about privacy. No-

where does the majority mention Roe v. Wade. 410 U.S. 113 (1973).

The majority report's argument is as follows: (1) Judge

Bork disagrees with the reasoning of Griswold v. Connecticut. 381

U.S. 479 (1965), in which Justice Douglas relied on a "right to

privacy" to strike down a Connecticut contraception statue; (2)

this "right to privacy" is a fundamental one that has existed

since the Constitution was written; (3) Judge Bork is literally

alone in not admitting the existence of this privacy right; (4) as

a Supreme Court Justice, Bork would overrule Griswold (thereby

exposing married couples throughout the country to the danger of

anti-contraception legislation); (5) if Bork were on the Supreme

Court, he would abandon or severely limit the right to privacy,

thereby cutting off the enlightened expansion of that concept.

The arguments on each of these issues are filled with

almost inexplicable inaccuracies and illogic.
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I. JUDGE BORK IS IN OPPOSITION TO THE REASONING IN GRISWOLD

The majority report spends over four of its seven pages

proving that Judge Bork disapproves of Justice Douglas' opinion

in Griswold v. Connecticut. (Majority Report, pp. 30-34.)

Indeed, this is the only item of Judge Bork's beliefs that the

majority ever discusses. The majority is correct. Judge Bork

vigorously disapproves of the reasoning in Griswold.

II. THE "RIGHT TO PRIVACY," AS ENUNCIATED
IN GRISWOLD. IS HARDLY "FUNDAMENTAL"

The majority report quotes Professor Kathleen Sullivan of

the Harvard Law School as saying that the right to privacy dis-

cussed in Griswold has existed for 75 years. (Id. at 35.) The

report quotes Chairman Biden as going even further in his

concluding remarks at the hearing and saying that the right has

existed for 200 years. (Id. at 34.) Yet the majority staff

elsewhere states that the right to privacy was "first enunciated

in Griswold v. Connecticut" (Id. at 30), a case decided in 1965.

The majority is deliberately confusing two different

"rights to privacy." The privacy concepts woven into the Con-

stitution — that is, the privacy rights to which Professor

Sullivan and Senator Biden must be referring if they are talking

about rights which have existed for 75 to 200 years — are rights

which Judge Bork unquestionably accepts.

Judge Bork clearly said so in his first published crit-

icism of Griswold in 1971, where he expressly agreed with part of

Justice Douglas' discussion in the case. Justice Douglas wrote

- 2 -
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in Griswold that the "specific guarantees in the Bill of Rights

have penumbras formed by emanations from those guarantees that

help give them life and substance," and that "[v]arious guar-

antees create zones of privacy." 381 U.S. at 484. Judge Bork

agreed.

During the hearings, Judge Bork again agreed that there

are "rights of privacy" emanating from various specific Consti-

tutional guarantees. He pointed specifically to the protections

against government intrusion that are quite obviously afforded by

the Constitution's First and Fourth Amendments. He wrote in his

October 1 letter to the Judiciary Committee (at p. 7): "A judge

who fails to give these freedoms full and fair effect fails in

his judicial duty." Judge Bork also testified that "marital

privacy is a right older than the Bill of Rights, and that is why

it has always been respected . . . a right deeply built into our

society . . . a very important thing." (Tr., Sept. 19,

pp. 214-15.)

Judge Bork has consistently objected, however, to the

"right of privacy" invented by Justice Douglas in the Griswold

case, on the grounds that Douglas makes an unreasoned "leap" from

the "rights of privacy" emanating from the specific Constitu-

tional guarantees to a generalized, unspecific right of privacy.

As Judge Bork wrote in 1971: "[Justice Douglas] did not dis-

He pointed out that these "zones" protected not only
"privacy" but also "freedom," because "the individual
is free within these zones, free to act in public as
well as in private." Bork, Neutral Principles and Some
First Amendment Problems. 47 Ind. L.J. 1, 8-9 (1971).

- 3 -
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close . . . how a series of specified rights combined to create a

new and unspecified right." Neutral Principles, supra. at 9.

If the right to privacy as enunciated by Justice Douglas

in Griswold is "fundamental," as the majority report claims, it

is curious that no one had recognized it for the 175 years of our

Constitution until the day Justice Douglas conceived it. Justice

Black (joined by Justice Stewart) was puzzled too. As Justice

Black said in his dissent in Griswold: "I get nowhere in this

case by talk about a constitutional 'right of privacy' as an em-

anation from one or more constitutional provisions." He valued

his privacy, said Justice Black, but found it hard to see how

this feeling alone could be used to keep government out of an

area "unless," he said, it was "prohibited by some specific

constitutional provision." 381 U.S. at 509-10.

III. JUDGE BORK IS ANYTHING BUT EXTREME
IN CRITICIZING THE GRISWOLD OPINION

Having posited a "fundamental" but undefinable right of

privacy, the majority attempts to describe Judge Bork as an "ex-

tremist" for finding fault with it. But Judge Bork is joined by

a host of other eminent legal minds in concluding that the right

The majority report's confusion between the historic and the
Griswold versions of the right of privacy is reflected in the
title as well as in the first sentence of the section, each
of which equates the "right of privacy" with "the right to be
let alone" elaborated on by Justice Brandeis in Olmstead v.
United States. 277 U.S. 438, 478 (1928). Brandeis spoke of
exactly the kind of privacy right which Judge Bork endorses,
one rooted in the Fourth and Fifth Amendments to the
Constitution.

- 4 -
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created in Griswold and expressed most significantly in Roe v.

Wade is unjustifiable:

- Professor Kurland has characterized both Griswold
and Roe as "blatant usurpation of the constitution
making function."3

- Professor Gerald Gunther, a self-described
"card-carrying liberal democrat," has called
Griswold a badly reasoned return "to the dis-
credited notion of substantive due process."
(Minority Report, p. 259).

- Dean Ely, also a liberal, has described Roe v.
Wade as "frightening" in that its privacy right
"is not inferrable from" the Constitution, and
has written that "it is not constitutional law
and gives almost no sense of an obligation to
try to be."4

 x,

- Archibald Cox has argued that Roe v. Wade is not
legitimate constitutional decision-making.5

- Alexander Bickel has written that the Roe decision
constituted legislative, not judicial, action. 6

Moreover, four sitting Justices of the Supreme Court have

expressed similar reservations about the intellectual validity of

th« Griswold-Roe "privacy" rationale. See, e.g.. Roe, supra. 410

U.S. at 171-78 (Rehnquist, J., dissenting); id., at 222 (White,

J., dissenting) (calling Roe "an exercise of raw judicial

power"); City of Akron v. Akron Center for Reproductive Health.

Kurland, The Irrelevance of the Constitution; The
Religion Clauses of the First Amendment and the Supreme
Court. 24 Vill. L. Rev. 3, 25 (1978-79).

Ely, The Wages of Crvina Wolf: A Comment on Roe v. Wade.
82 Yale L. J. 920, 936, 947, 949 (1973) (emphasis in
original).

A. Cox, The Role of the Supreme Court in the American
Government. 113-14 (1976).

6 A. Bickel, The Morality of Consent. 28-29 (1975).
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Inc.. 462 U.S. 416, 452 (1983) (O'Connor, J., joined by White and

Rehnquist, JJ., dissenting); Thornburah v. American College of

Obstetricians. U.S. , 106 S. Ct. 2169, 2216 (1986) (White,

Rehnquist and O'Connor, JJ., dissenting); Bowers v. Hardwick.

U.S. , 106 S. Ct. 2841 (1986) (White, J., joined by Burger,

C.J., and Powell, Rehnquist and O'Connor, J.J.; Burger, C.J., and

Powell, J. filed concurring opinions) (upholding a state statute

against sodomy as applied to homosexuals).

In an attempt to explain away the army of respected

scholars and jurists who join Bork in attacking the Griswold-Roe

right of privacy, the majority report quotes an extraordinary

statement by Professor Sullivan:

There are two sides to the issue on [the] scope [of
the right to privacy], but there have not been, in
our jurisprudence, two sides of the issue as to its
existence, and that is what puts Judge Bork outside
the mainstream.

Majority Report, p. 35.

The distinction is inexplicable in light of the unequivo-

cal nature of many of the critics' statements. For example,

Justice Black flatly stated in his dissent in Griswold:

The Court talks about a constitutional %right of
privacy* as though there is some constitutional
provision or provisions forbidding any law ever to
be passed which might abridge the *privacy' of
individuals. But there is not.

381 U.S. at 508 (emphasis added).

- 6 -



4364

Justice Stewart's Griswold dissent is similarly emphatic:

With all deference, I can find no such general
right of privacy in the Bill of Rights, in any
other part of the Constitution, or in any case
ever before decided by this Court.

381 U.S. at 530 (emphasis added).7

Attempting to rationalize Justice Black's statement in

Griswold. Professor Sullivan lamely attempted to maintain her

position by citing three decisions, joined without comment by

Justice Black, in which "he did not say that he disagreed with the

existence of the right of privacy." (Tr., Sept. 29, p.17.) It

would have been bizarre for Justice Black to have expressed his

disagreement with the "right to privacy" in any of the three deci-

sions, since none of them mentions or relies on the "right to

privacy" or any concept of privacy, and the word "privacy" does

not even appear in any of them. The cases are Skinner v.

Oklahoma. 316 U.S. 535 (1942); Boiling v. Sharpe. 347 U.S. 497

(1954); and Loving v. Virginia. 388 U.S. 1 (1967).8 All three

decisions are made expressly on equal protection grounds, and none

relies in any way on privacy.

Later, accepting Griswold as precedent, Stewart concurred
in Ess v. Wade. 410 U.S. at 168.

Boiling ordered desegregation of the District of Columbia
schools; Skinner invalidated a state penal law that required
sterilization of certain habitual offenders but not others
"who [had] committed intrinsically the same quality of
offense," 316 U.S. at 541; and Loving invalidated
state laws preventing interracial marriages. Boiling
and Skinner were decided long before Griswold; and
Loving, decided two years after, makes no reference
to Griswold.
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IV. OVERRULING GRISWOLD WOULD NOT HAVE
SIGNIFICANT PRACTICAL CONSEQUENCES

Even before the hearings, demagogic scare tactics were

used by Judge Bork's opponents, who said that if Griswold were

overturned police would be free to break down the bedroom doors

of married couples in search of contraceptives. The theme, some-

what muted, continues in the discussion in the report. In fact,

Griswold never had any factual significance. It was a test case

brought by people who went to considerable lengths to get them-

selves arrested for violating a law that had never been enforced

in a state where contraceptives were sold openly.

It is true that a successful challenge to Justice Douglas'

right of privacy would have practical consequences if it came in

the course of the reversal of the decision in the abortion case

Roe v. Wade. In light of these possible consequences, it is

stunning that the majority does not discuss Roe v. Wade at all.

It is worth pointing out the irony, though, that if Judge Bork is

not confirmed it is possible — indeed, likely — that whoever is

appointed to the Court in his place will not have his extraordi-

narily principled respect for precedent and might more easily

overturn Supreme Court opinions like Roe v. Wade with which he or

she does not agree.

V. ABANDONMENT OF THE GRISWOLD-ROE RIGHT OF
PRIVACY WOULD NOT STULTIFY PROGRESS

The majority expresses its concern that Judge Bork, as

Justice Bork, might overturn Griswold. with dire consequences, or

at least so limit it in future cases as to prevent the privacy
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concept from expanding with changing times. But the majority

says nothing concrete about these future issues and consequences.

The majority thereby avoids having to deal with the fact that on

issues from contraception to abortion, privacy rights are now in

little danger from democratic legislatures. The majority also

avoids having to discuss the specific expansions of the right to

privacy that are likely to occur only through court action. One

of the majority's witnesses, Professor Laurence Tribe, wrote in

1978 about the logical areas of expansion:

Thus, although it is probably the case that the
protection provided by Griswold v. Connecticut
was initially limited to acts occurring within
a traditional, state-sanctioned relationship,
and perhaps to acts relevant to procreative
autonomy, it seems clear that "the liberties
of adult intimacy in our society are [too]
fundamental" to be indefinitely limited to
conduct implicitly sanctioned by the state's
compact with the partners to a marriage.

L. Tribe, American Constitutional Law (1978) 944 (footnotes omit-
ted) .

Tribe anticipated the "eventual unfolding of doctrine in

this area" to reach "homosexuality" (Id. at 944), "polygamy,

adultery, and bestiality, as well as variations such as group sex

which are generally dealt with under sodomy and fornication

laws . . . " (Id. at 946) .9

In his testimony before the Judiciary Committee, Professor
Tribe described the right of privacy, which he claimed to
be menaced by Judge Bork, in considerably more domestic
terms, e.g.. "the rights of individuals and families to
decide for themselves basic matters of marriage, child-
bearing and child-rearing"; "A married couple's intimacies in
the bedroom"; "what a married couple does or what parents do
with their children"; "the most down-to-earth fundamental

(Footnote Continued)
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Professor David Richards, another anti-Bork witness who

testified as an expert on the right of privacy, has written that

"there are no good moral arguments for criminalizing consensual

adult commercial sex and its punishment is a violation of the

rights of the individual," and that "the right to use many drugs

currently criminalized is one of the rights of the person which

the state may not transgress." (Tr., Sept. 29, pp. 67-69.)

The majority does not speak of these things any more than

it talks about the real consequences of an overruling of Griswold

for the availability of contraception. Instead, the majority

chooses to deal in hypotheticals and presents a parade of horrors

that ostensibly would have resulted from the adoption of Judge

Bork's view that it was wrong to create the Griswold-Roe right of

privacy. Eight cases are listed as establishing rights which

Americans supposedly would not have today were it not for "rights

recognized by the Supreme Court." (Majority Report, p. 36).

With good reason, the report does not pretend that these rights

all spring from a right of privacy enunciated in Griswold. Three

of the decisions, none of which involved what was described as

the right of privacy or used the term privacy, were handed down

from 23 to 42 years before Griswold. Two cases decided after

(Footnote Continued)
things about marriage, family, parenthood." (Tr., Sept. 22,
pp. 13, 106-107.)

10
Mever v. Nebraska. 262 U.S. 390 (1923) ; Pierce v. Society ofisters. 268 U.S. 510 (1925); and Skinner v. Oklahoma. 316
U.S. 535 (1942). Skinner was an equal protection case. Meyer
and Pierce were substantive due process cases from the
Lochner era, when the Court saw no need to trace rights to
particular constitutional provisions; the rights recognized

(Footnote Continued)
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Griswold do not rely on Griswold or on the right to privacy.

Zablocki v. Redhail. 434 U.S. 374 (1978) (equal protection);

Turner v. Safley. 107 S. Ct. 2254, 2265 (1987) (relying on equal

protection cases to establish a fundamental right to marry and

suggesting that such right may be traceable to the First Amend-

ment, since "the commitment of marriage may be an exercise of

religious faith"). In the sixth case, alternative grounds

existed to support the result. See Moore v. Citv of East

Cleveland. 431 U.S. 494, 521 (1977) (Stevens, J., concurring on

grounds of unreasonable deprivation of property and taking

without just compensation). The remaining example involved

Griswold itself and a case, following Griswold. decided on

closely similar facts.

CONCLUSION

There are several areas in which we believe the majority

report's arguments to be wrong, but the arguments in the privacy

section are truly baffling. The debate in the legal community

over Justice Douglas' idea of the right of privacy is so well

known that it is not only wrong but self-defeating to call Judge

Bork extreme on the issue. The professed alarm over Griswold is

wholly out of proportion to any real privacy threats in the area

Griswold dealt with. It is in this context that the failure to

discuss Roe v. Wade becomes a suspicious absence. It is hard to

avoid the conclusion that Judge Bork's alleged threat to

(Footnote Continued)
in both cases may well emanate from the First Amendment. See
Wisconsin v. Yoder. 406 U.S. 205 (1972).
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privacy, for which there is so little evidence, is a way of em-

phasizing his perceived threat to Roe v. Wade without having to

talk openly in support of a decision that many people do not

like.

A tactic such as this, which does its job by trying to

paint a good man with the "extremist" label, is dishonorable and

wholly inappropriate in a debate on a serious subject.
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JUDGE BORK AND CIVIL RIGHTS

(Reply to Majority Report, pp. 36-4 5)

By repeatedly charging Judge Bork with "hostility" to

civil rights (e.g., pp. 36, 41, 44), the majority report attempts

to paint Judge Boric as a racist, even while it graciously pretends

to refrain from making that charge. The report's civil rights

discussion fails even to mention Judge Bork's numerous civil

rights victories as Solicitor General and his many pro-civil

rights decisions as a Circuit Judge.

Instead, the report's civil rights discussion entirely

omits Judge Bork's civil rights accomplishments and deals only

with his writings as a professor. Worse, the report mischarac-

terizes Professor Bork's writings, which recognized the need for

civil rights advances even while they stressed the importance of

principled Constitutional decision making.

The Report unfairly concludes that:

In light of Judge Bork's demonstrated hostility to
the fundamental role of the courts in protecting
civil rights, the committee strongly believes that
confirming Judge Bork would create an unacceptable
risk that as a Supreme Court Justice, he would
reopen debate on the country's proudest achieve-
ments in the area of civil rights and return our
country to more troubled times.

Majority Report, pp. 44-45.

The baseless implication that. Judge Bork desires to "turn

back the clock" is refuted by Judge Bork's civil rights record, a

record the majority report suppresses.
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I. JUDGE BORK'S CIVIL RIGHTS RECORD

The majority report's discussion of civil rights quotes

Senator Kennedy's remark to Judge Boric: "[w]ith all your ability,

I just wish you had devoted a little of your talents to advancing

. . . equal rights." (Majority Report, p. 44.) But with great

unfairness the report refuses to present the answer: As Solicitor

General, Judge Bork filed amicus briefs and argued in support of

minority litigants or expanded civil rights in 17 of 19 cases and

had a substantial success rate in those cases. To the rhetorical

question repeatedly put: "Where was Judge Boric while civil rights

victories were being won?" the answer is: "Making the winning

arguments in front of the Supreme Court."

The report also ignores Judge Bork's judicial record in

civil rights cases such as Emory v. Secretary of the Navy. 819

F.2d 291 (D.C. Cir. 1987), in which he rejected the argument that

Constitutional guarantees against racial discrimination were in-

applicable to military promotions; Laffev v. Northwest Airlines.

Inc.• 740 F.2d 1071 (D.C. Cir. 1984), cert, denied. 469 U.S. 1181

(1985), affirming a finding of discrimination against female

stewardesses; Ososkv v. Wick. 704 F.2d 1264 (D.C. Cir. 1983),

holding the Equal Pay Act applicable to the Foreign Service;

Palmer v. Shultz. 815 F.2d 84 (D.C. Cir. 1987), upholding dis-

crimination claims by female Foreign Service officers; Doe v.

Weinberger. 820 F.2d 1275 (D.C. Cir. 1987), in which a National

Security Agency employee discharged for homosexuality was held

entitled to a hearing; Ethnic Employees of Library of Congress v.

Boorstin. 751 F.2d 1405 (D.C. Cir. 1985), in which proof of
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discriminatory motive was held unnecessary under Title VII; and

the voting rights case County Council of Sumter County v. United

States. 555 F. Supp. 694 (D.D.C. 1983) and 596 F. Supp. 35 (D.D.C.

1984) .

The majority withholds the information necessary even to

begin to make a fair and balanced evaluation of Judge Bork's civil

rights record.

II. THE CLAIM THAT JUDGE BORK HAS
"OPPOSED CIVIL RIGHTS LEGISLATION"

The report's discussion of civil rights focuses on Judge

Bork's opposition to the public accommodations provisions of the

Civil Rights Act of 1964. (Majority Report, p. 37.) The majority

concedes that Judge Bork publicly modified these views in early

1973, and they do not question his sincerity in doing so. Never-

theless, they argue that Judge Bork's early position may properly

be considered in assessing his nomination.

The report points to an article Judge Bork wrote in the

New Republic in 1963, which the report characterizes as stating

"that the principle underlying the proposed ban on discrimination

in public accommodations was one of ^unsurpassed ugliness.'" (Id.

at p. 37.) The implication is that Judge Bork applied the term

"unsurpassed ugliness" to some civil rights principle, thereby

showing his hostility to desegregation. This is a vicious mis-

representation which has been widely popularized by Judge Bork's

attackers. In fact, the word "ugliness," as used in Judge Bork's

article, was taken from a statement by Mark DeWolf Howe that was

repeated by Judge Bork to describe the racism that Judge Bork
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emphatically found "abhorrent." He merely continued the theme in

commenting that for the federal government to allow restrictions

on individual liberty to turn into a form of coercion would

similarly be a kind of "ugliness." The New Republic noted at the

time that Bork's views were shared by many Americans, including

many of its own readers.

The majority must know that Judge Bork's New Republic

position was well within the mainstream of public debate at the

time and that he changed his thinking on the subject, publicly,

over 14 years ago. It is stunningly unfair to dredge up and

distort this 24-year-old quote in order to plant the false impres-

sion that Judge Bork is hostile to civil rights.

III. JUDGE BORK'S CRITICISM OF
SHELLEY V. KRAEMER

The majority report proclaims in bold-faced type that

"Judge Bork has criticized the decision banning enforcement of

racially restrictive covenants," Shelley v. Kraemer. 334 U.S. 1

(1948). The clear — and false — implication is that Judge Bork

supports enforcement of such covenants. The report fails to men-

tion that it was Robert Bork who argued and won "the other deci-

sion" that bans not only enforcement of racially restrictive

covenants, but a whole range of discriminatory private arrange-

ments — Runvon v. McCrary. 427 U.S. 160 (1976).

The majority cannot have failed to notice that Judge

Bork's criticism of Shelley v. Kraemer concerns only the legal

issue of "state action." The majority must also know that this

- 4 -
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"state action" reasoning in Shellev v. Kraemer has been univer-

sally criticized and even ridiculed. L. Tribe, American Con-

stitutional Law. 1156-57 (1978), stating the "critical consensus"

of scholars that Shelley's reasoning is wrong; Wechsler, Toward

Neutral Principles of Constitutional Law. 73 Harv. L. Rev. 1,

(1959) ; Henkin, Shelley v. Kraemer. Notes for a Revised Opinion.

101 U. Pa. L. Rev. 473, 474 (1962).

The report does not honestly acknowledge the "critical

consensus" against Shelley. Instead, the majority sends out an

alarm: "In light of Judge Bork's harsh criticism of Shelley, the

committee entertains substantial doubt as to whether and how the

nominee would apply that fundamental decision in future cases."

(Majority Report, p. 38.) But the professed doubt is disin-

genuous. As the report's writers must know if they have done

their work responsibly, Shelley is recognized to have little or no

significance beyond its facts. Indeed, in Evans v. Abney. 396

U.S. 435 (1970), and Moose Lodge No. 107 v. Irvisf 407 U.S. 163

(1972), the Court refused to broaden the ruling in Shelley. More-

over, Solicitor General Robert Bork's winning argument in Runvon

v. McCrary. supra. makes further application of Shellev un-

necessary as to even its own facts. Thus, Judge Bork was quite

correct and gave no evidence of hostility to civil rights when he

testified that Shellev has "no generative force" and therefore "is

not a case worth reconsidering." (Majority Report, p. 38.)

The majority report cites three cases in an attempt to

dispute Judge Bork's contention that Shellev v. Kraemer is not

- 5 -
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likely to require interpretation or analysis in the future.1 Two

of the cases were decided before Runvon v. McCrarv. and in none of

the three cases is any expansion or interpretation of Shelley v.

Kraemer an issue. The truth is that Shelley is still cited when

its precise holding is useful in a case factually "on all fours,"

and it is sometimes used to bolster an opinion which is amply

justified by "state action" doctrines that do not go as far as the

doctrine in Shelley. But, contrary to what the report implies,

there is no serious contention in the field that the reasoning in

Shelley v. Kraemer should be expanded beyond the facts of the

particular case. It is, and has been described by virtually all

scholars of all persuasions as, a dead letter, even if it was use-

ful at the time of its pronouncement in achieving a desired

result. If confirmed, Judge Bork will never have to deal with

Shelley v. Kraemer; if he does, his views with respect to it are

no different from those of anyone else who might be eligible for

the Court.

IV. JUDGE BORK'S CRITICISM OF THE
"ONE PERSON. ONE VOTE" MANDATE

The majority accuses Judge Bork of "a deeply rooted

hostility to the role of the courts in protecting individual

rights and the integrity of the political process" (Majority

Report, p. 41), because of his criticism of Reynolds v. Sims. 377

Barrows v. Jackson. 346 U.S. 249 (1953); Moose Lodge v.
Irvis. 407 U.S. 163, 171, 179 (1972); Palmore v. Sidoti.
466 U.S. 429, 432 n.l (1984).

- 6 -
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U.S. 533 (1964), which requires "one person, one vote" apportion-

ment in state legislatures. This accusation defames as "hostile"

to civil rights not only Judge Bork, but also Justice Harlan and

other eminent jurists and scholars who have criticized Reynolds.

The majority lumps together both Reynolds and Baker v.

Carr, 369 U.S. 186 (1962), as "one person, one vote" cases opposed

by Judge Bork. In fact, Judge Bork testified to his support of

Baker v. Carr. in which the Court held that state legislative ap-

portionment is subject to judicial review. Judge Bork also testi-

fied explicitly to his view that the courts may invalidate

racially discriminatory apportionment and districting schemes

under the equal protection clause.

Judge Bork's criticism of Reynolds is that its mechanical

"one person, one vote" rule is "not consistent with American

political history, American political theory, with anything in the

history or the structure or the language of the Constitution."

(Majority Report, p. 40.) His criticism is fully supported by

Justice Harlan's scholarly and lengthy dissent in Reynolds. which

painstakingly argues that the Reynolds rule is inconsistent with

the history of the nation, the Constitution, and the Fourteenth

Amendment. 377 U.S. at 589-632. Harlan listed the many fac-

tors — such as geographical considerations, urban-rural balance,

Furthermore, Judge Bork testified to his support of
legislation to prevent discriminatory apportionment such as
the Voting Rights Act, which prohibits changes in
apportionment or districting that would "have the effect of
denying or abridging the right to vote on account of race or
color." Judge Bork's decisions have given that Act an
expansive interpretation. See County Council of Sumter
County v. United States. 555 F. Supp. 694 (D.D.C. 1983) and
596 F. Supp. 35 (D.D.C. 1984).
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and theories of bicameralism — that had historically been

considered permissible and valuable in apportionment and had been

abrogated by the Reynolds decision. See 377 U.S. at 622-23

(Harlan, J., dissenting). See also A. Bickel, The Supreme Court

and the Idea of Progress. 173-74 (1970).

The mechanical "one person, one vote" rule continues to

raise problems in application and deep division in the Court.

See, e.g.. Karcher v. Daggett. 462 U.S. 725 (1983) (5-4 decision;

Burger, C.J. and Powell, White and Rehnquist, J.J., dissenting,

citing the mechanical rigidity of "one person, one vote"). But

the point is not whether the majority's view is superior to that

of Justice Harlan and Judge Bork. Instead, the problem is that

the majority report, by innuendo, has attempted to smear Judge

Bork as a racist for taking the same principled position taken by

Justice Harlan. It is an understatement to say that the

majority's charge is grossly unfair and intellectually dishonest.

V. THE POLL TAX DECISION

The majority report attacks Judge Bork for criticizing the

reasoning of Harper v. Virginia Board of Elections. 383 U.S. 663

(1966), which invalidated poll taxes. Judge Bork shows, says the

Report, "a pronounced lack of sensitivity [as] to how the law af-

fects real persons." "Insensitivity" is one of the code words

that have developed around the civil rights issue and are by now

well understood. "Insensitivity" in a poll tax case means that

the majority is again trying to paint Judge Bork as a racist.

- 8 -
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They are doing so because of his views about a divided Court deci-

sion, one from which Justices Black, Harlan and Stewart dissented

and one which did not involve race.

The majority incorrectly claims that Harper was a racial

discrimination case, citing in support the Committee testimony of

a witness who quoted a fragment of a sentence from a footnote in

the Harper decision. (Majority Report, pp. 39-40.) The part of

the sentence that the witness deleted, however, clearly states

that the Court was not deciding Harper on grounds of racial

discrimination:

[We] do not stop to determine whether on this
record the Virginia tax in its modern setting
serves the same end [of disenfranchising blacks].

383 U.S. at 666 n.3.

Thus, Judge Bork's testimony that in Harper there was no allega-

tion or evidence of racial discrimination is correct, and the

majority's attack on Judge Bork's testimony in this regard is dis-

ingenuous and misleading.

Moreover, the majority cuts off Bork's final answer in the

colloquy quoted on page 39 of the report. Here is what the major-

ity deletes from Judge Bork's answer:

Had [the Harper Court] discussed it in those
terms so that it was shown to be a discrimin-
atory poll tax, it certainly should have been
struck down. I have no objection to that;
not only no objection to it, I affirmatively
agree with that. I always have.

Tr., Sept. 18, p. 17.

- 9 -
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The majority report concludes, relying in part on the

testimony of the one witness who misstated Harper, that the poll

tax in Harper should be unconstitutional per se. Judge Bork is

not the only one who disagrees with the majority's conclusion:

So have Justices Hughes, Brandeis, Stone, Cardozo, Black,

Frankfurter, Jackson, Reed, Burton, Clark, Minton, Vinson, Harlan

and Stewart. (Minority Report, pp. 246-47.) If the majority's

loaded charge of "insensitivity" were correct, it would apply with

equal force to all of these eminent jurists.

VI. LITERACY TESTS

Once again the majority accuses Judge Bork of "hostil-

ity . . . to the role of the courts in ensuring our civil rights"

(p. 44), this time because he (with Justices Harlan and Stewart

and scholar Archibald Cox) has criticized Katzenbach v. Morgan.

384 U.S. 641 (1966). This charge is particularly ironic because,

in criticizing Morgan. Bork and the others have actually been

defending "the role of the Court" as the ultimate arbiter of the

Constitution.

The report seems to misunderstand the criticism of Morgan

ma<ie by Judge Bork and others. In Lassiter v. Northampton Elec-

tion Bd.. 360 U.S. 45 (1959), the Court had held that literacy

tests do not violate the equal protection clause unless they are

used in a discriminatory manner. Thereafter, Congress enacted two

statutory provisions: One suspended the use of literacy tests in

states with a history of discrimination while the other barred

- 10 -
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certain literacy tests even without any evidence of discrimina-

tion. Both provisions were enacted pursuant to Section 5 of the

Fourteenth Amendment, which gives Congress power to "enforce, by

appropriate legislation, the provisions" of that amendment.

In South Carolina v. Katzenbach. 383 U.S. 301 (1966), the

Court upheld the statutory provision concerning discriminatory

literacy tests. Judge Bork agrees with this holding, as he testi-

fied in his 1973 confirmation hearings for the position of

Solicitor General.

In Morgan. the Court upheld the statutory provision

concerning nondiscriminatory literacy tests. The point of Judge

Bork's criticism was that the statutory provision at issue in

Morgan did not merely "enforce" the equal protection clause,

pursuant to the Fourteenth Amendment, but redefined its scope.

The legislation thus allowed Congress to overrule the Supreme

Court's interpretation of the clause in Lassiter and to displace

the court as final arbiter of the Constitution under Marbury v.

Madison. 5 U.S. (1 Cranch) 137 (1803).

The majority relies on and quotes at length the testimony

of Laurence Tribe, who happens to disagree with Justices Harlan

and Stewart, Judge Bork and Professor Cox on this legal issue.

Disagreement with Professor Tribe is not a fair basis for accusing

the others of "hostility" to civil rights.

Finally, the majority report distastefully implies that

Judge Bork has an anti-civil rights agenda by quoting Professor

Tribe's testimony that "it does seem . . . a bit strange that

someone who is deferential to the will of the majority . . . would

- 11 -



4381

be so activist as to strike down rational congressional legis-

lation." (Majority Report, p. 43.) The majority conveniently

omits to mention Judge Boric's testimony against the proposed Human

Rights Life Bill on the same ground that he criticizes Morgan —

hardly the actions of an anti-civil rights activist. On the

contrary, Judge Bork's positions demonstrate principled consist-

ency.

CONCLUSION

Judge Bork's actions and record as Solicitor General

and Circuit Judge show that he has been a forceful and effective

advocate of civil rights. At the same time, he is concerned about

maintaining the integrity of Constitutional principles and pro-

cesses, and he refuses to reach results which, while superficially

popular, violate those basic principles.

The report's refusal to recommend an otherwise eminently

qualified jurist because of this kind of complexity in his views

reveals a highly disturbing notion of the role of the federal

judiciary in relation to the nation's political life.

- 12 -
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6

JUDGE BORK AND WOMEN'S RIGHTS

(Reply to Majority Report, pp. 45-50)

The majority report accuses Judge Robert Bork of creating

"deep uneasiness for persons concerned with equality of the

sexes." (Majority Report, p. 50.) The idea that Judge Bork's

confirmation would threaten women's rights is perhaps the most

blatant of the misrepresentations put forth by the campaign

against him.

The majority report is seriously flawed in the following

respects: First, it ignores Judge Bork's advocacy of equal treat-

ment of the sexes, and equally ignores his decisions on the

subject. Second, the report misrepresents Judge Bork's views and

testimony before the committee regarding gender discrimination and

the equal protection clause of the Fourteenth Amendment. Third,

it misstates what Judge Bork has said about use of the "reasonable

basis" test in applying the equal protection clause to gender dis-

crimination claims. Fourth, it makes the baseless assertion that

Judge Bork's views on equal protection are not consistent with his

overall judicial philosophy.

I. JUDGE BORK'S RECORD ON THE EQUALITY OF THE SEXES

The majority report simply and wholly omits Judge Bork's

exemplary record on the subject of equality of the sexes. For

example, while Solicitor General, Judge Bork submitted an amicus

brief in General Electric Co. v. Gilbert. 429 U.S. 125 (1976), in

which he argued that discrimination on the basis of pregnancy was

illegal sex discrimination. While the Government was not a party
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to this case and was not compelled to take a position on that

issue, Judge Bork nonetheless exercised his discretion to file an

amicus brief because he believed the issue involved was of cri-

tical importance to women.

As a judge on the Court of Appeals for the District of

Columbia, Judge Bork has joined in several far-reaching decisions

that liberally applied statutes which prohibit discrimination

based on gender. For example, in Ososky v. Wick. 704 F.2d 1264

(D.C. Cir. 1983), he joined in reversing a district court decision

which had denied women in the Foreign Service the protection of

the Equal Pay Act. In Laffev v. Northwest Airlines. 740 F.2d 1071

(D.C. Cir. 1984), cert, denied. 469 U.S. 1181 (1985), he voted to

require that female stewardesses be paid no less than male purs-

ers, even though the job descriptions were nominally different.

And in Palmer v. Shultz. 815 F.2d 84 (D.C. Cir. 1987), he voted to

reinstate a class action for sex discrimination brought by female

employees against the State Department, on the ground that the

existence of intentional discrimination may be inferred from sta-

tistical evidence alone.

Judge Bork's detractors have relied repeatedly on his opinion
in Cosqrove v. Smith. 697 F.2d 1125, 1134 (D.C. Cir. 1983), a
sex discrimination suit brought by male federal prisoners.
But this reliance is misplaced. Judge Bork concurred with
the majority in part and dissented in part. The portion on
which he dissented concerned an issue that was not the
prisoners' sex discrimination claim. On the discrimination
claim itself, Judge Bork agreed with the majority that the
case should be remanded for rehearing and, indeed, opined
that the claim might properly be remedied on remand under the
Fifth Amendment.

Judge Bork's attackers have also repeatedly cited his opinion
in the sexual harassment case of Vinson v. Taylor. 760 F.2d

(Footnote Continued)
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II. JUDGE BORK'S VIEWS AND TESTIMONY REGARDING GENDER
DISCRIMINATION AND THE EQUAL PROTECTION CLAUSE

The majority report repeats — prominently — a canard as

widespread in anti-Bork circles as it is untrue, "Prior to the

hearings, Judge Bork did not include women within the coverage of

the equal protection clause." (Majority Report, p. 45.)

In fact, Judge Bork's position has been consistent. He

has never questioned that the equal protection clause applies to
2

women. Judge Bork has differed with those who say that when ap-

plying the equal protection clause we must scrutinize the claims

of different groups differently. He does so specifically because

groups such as women might get a lesser standard of protection.

As he put it in his testimony, "This group-by-group approach, in

which some groups get really no protection because they call it

'rationality' . . . is wrong." (Tr., Sept. 18, p. 196.) "Women

would not be covered," Judge Bork said, "if you are talking about

discrete and insular minorities. But I think this aroup-bv-aroup

approach . . . is really intellectually incoherent." (Id..

(Footnote Continued)
1330 (1985), cert, denied. 474 U.S. 815 (1985), as evidence
of his hostility to women's rights. This reliance is equally
unjustified. Once again, the issues on which Judge Bork
differed with the majority were not tests of attitudes
towards women's rights. The Supreme Court later adopted part
of Judge Bork's dissent, which concerned employer liability
in cases where the employer had taken appropriate steps to
prevent harassment. The other part of the dissent was over
whether a person accused of harassment had the right to
introduce evidence that the transaction was voluntary.

Our paper, "The Alleged Confirmation Conversions," contains a
more extended discussion of this charge.

3 -
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p. 195.) "If you do not do it by groups," he said, "then

everybody is included." (Tr., Sept. 17, p. 134.)

Thus Judge Bork's view of the Fourteenth Amendment would

include all people, including women. It is hard to imagine

clearer statements than these or ones that the majority staff has

more obligation to cite and take into account.

III. JUDGE BORK'S "REASONABLE BASIS" TEST

The majority report attempts to obscure Judge Bork's clear

testimony that the equal protection clause applies to gender dis-

crimination, and that therefore he would arrive at virtually the

same conclusions in this area as the Supreme Court has done so

far. The report does this by arguing that the "reasonable basis"

test which Judge Bork would use to deal with gender discrimination

cases raises a standard that would not adequately protect women.

The majority report raises the following objections: (1) the test

has been used in the past to uphold discriminatory legislation

(Majority Report, p. 47); (2) it defers to improper statistical

generalizations (Id. at 48); and (3) it is "markedly different"

from the test used by Justice Stevens (Id. at 48-49). These

objections ignore the facts anfl are based upon selective, out-of-

context quotations.

Judge Bork has clearly stated that if courts insist on
following this group-by-group analytic approach with which he
does not agree, then racial groups and ethnic groups will be
the ones singled out for special scrutiny, because they are
the groups that the Fourteenth Amendment was specifically
intended to benefit.

- 4 -
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A. The Standard of Protection Raised by Judge Bork's
"Reasonable Basis" Test Differs Markedly from the
"Rational Basis" Test Used in the Past to Uphold
Discriminatory Legislation

The majority report, following its all-too-usual practice,

simply ignores Judge Bork's statement that the "reasonable basis"

approach espoused by both himself and Justice Stevens is not the

same as the too-deferential "rational basis" approach used in the

past to uphold discriminatory legislation. See, e.g.. Tr.,

Sept. 17, p. 141 (Sen. DeConcini: "I gathered . . . that your

reasonable standard on cases involving sex discrimination . . .

was similar to the rational basis. That is not the case?" Judge

Bork: "No, no it is not.") and p. 143 ("[Justice Rehnquist] is

using rational basis as the third and lowest level of scrutiny in

these tiers. I am not even in that game, and neither is Justice

Stevens•").

The majority report uses a similarity in labels to imply,

falsely, a similarity in substance. Regardless of what label is

In the group-by-group approach, the degree of scrutiny to be
applied has been described as falling into three or more
"tiers", the lowest of which was sometimes called the
"rational basis test." Courts desiring to reject a claimed
denial of equal protection often applied this standard to the
claimant's "group" and found that there was a "rational
basis" for the allegedly offending legislation.

To complicate matters even further, Justice Stevens labels
his test (which is identical to Judge Bork's "reasonable
basis" test) as a "rational basis" test. The substance of
Justice Stevens' test, as the majority report implicitly
concedes (p. 49), is very different from the "rational basis"
test used as the lowest level of the three-tier scrutiny
employed in the group-by-group approach.
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used, Judge Bork's testimony makes clear his view that legislative

distinctions based upon gender would almost never be reasonable

and, hence, almost never Constitutional:

The kinds of distinctions between men and women
that are now allowable . . . [a]re almost entirely
based upon biological differences and there are
only a few things in life as to which a biological
difference makes a difference.

Tr., Sept. 17, p. 142.

B. The Majority Report Blatantly Misrepresents
Judge Bork's Views on the Use of Statistics

The majority report thinks it makes a telling point by

commenting on Judge Bork's testimony regarding Craig v. Boren, 429

U.S. 190 (1976), where the Court struck down an Oklahoma statute

that allowed women to obtain beer at age 18 but did not allow men

to do so until they were 21. "According to Judge Bork," says the

report, "sex-based treatment should have been allowed because it

rested upon a generalization supported by statistics." (Majority

Report, p. 48.) In support, the report quotes Judge Bork's com-

mittee testimony about Craig in which he said that the law "pro-

bably is justified because they have statistics . . . they had

evidence that there was a problem with young men drinking more than

there was with young women drinking." (Tr., Sept. 17, p. 135.)

This presentation is a gross distortion of Judge Bork's

testimony. Immediately following the statement about statistics

quoted in the majority report, Judge Bork said, "Now, I do not know

if the evidence was good. You would have to examine it." (Id.)

- 6 -

3-375 0 - 8 9 - 1 6



4388

"The question," he went on to say, "is whether there is a rea-

sonable basis for having a differential drinking age. . . . Now,

maybe there is; maybe there isn't." (Id. at 136.) And when

pressed by Sen. DeConcini, who asked if he had an opinion of the

result reached in Craig. Judge Bork replied: "No. I would have to

look at the evidence in the case. They got into some statistics.

Statisticians tell me they didn't handle the statistics very well."

(Id.) Thus the attempt by the majority to depict Judge Bork as

blindly accepting overbroad statistical generalization is

undermined by his testimony in the very colloquy they quote.

The majority report goes on to quote without qualification

several professors to the effect that generalized statistics are

never proper justification for laws distinguishing between men and

women. This proposition is extremely misleading. Statistics is

just one among many kinds of evidence that can be (and frequently

are) used to attack or support any law. The report's blanket

criticism of the use of statistics, if it had been followed by the

courts, would have prevented many court decisions upholding the

rights of women and other minorities. Most recently, for example,

in an opinion this year by Justice Brennan in Johnson v. Trans-

portation Agency. Santa Clara County. California. U.S. , 107

S. Ct. 1442 (1987), the Court, on the basis of statistics demon-

strating that women were underrepresented in a government agency,

upheld an affirmative action plan to correct that underrepresen-

tation.
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C. Judge Bork Has Adopted Justice Stevens'
Equal Protection Analysis

During the hearings, and subsequently, Judge Bork told the

Committee that he had adopted the equal protection analysis of

Justice Stevens. See, e.g.. Bork Letter to Biden, October 1,

1987, pp. 3-4.

Justice Stevens has taken the unprecedented step of

publicly supporting Judge Bork's nomination. But without a single

citation to any case decided by Judge Bork or, indeed, any state-

ment he has ever made, the majority presumes to conclude, contrary

to Judge Bork's sworn testimony, that he really doesn't agree with

Justice Stevens.

In order to manufacture this supposed conflict, the report

chooses to present Judge Bork's position not by quoting Judge Bork

but by quoting one anti-Bork professor's characterization of Judge

Bork's position. This professor misrepresents Judge Bork as

"simply asking whether the government has the 'statistics' to

justify the accuracy of a generalization." (Majority Report,

p. 49.) And the majority mischaracterizes Justice Stevens'

position as well by ignoring the Justice's specific disavowal of

the multitiered equal protection test in Craig v. Boren. supra:

There is only one Equal Protection Clause. It
requires every State t$> govern impartially. It
does not direct the courts to apply one standard
of review in some cases and a different standard
in other cases.

429 U.S. at 211-212.
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Justice Stevens' statement of his view of the equal protection

clause in Craig is exactly the view expressly adopted by Judge

Bork in his Committee testimony.

In a final attempt to distance Justice Stevens from Judge

Bork, the majority report invokes the Justice's concurring opinion

in City of Cleburne v. Clsburne Living Center. 473 U.S. 432

(1985). After quoting the Justice's definition of the term

"rational basis" (which, despite the report's bald assertion to

the contrary, is not at all inconsistent with Judge Bork's formu-

lation) , the report claims that Justice Stevens expresses "an even

more demanding requirement . . . whether 'a member of [the] class

of persons' disadvantaged by the challenged law would [view the

law as rational and thereby immune from attack on equal protection

grounds]." (Majority Report, p. 49.) The page cite for this

quotation is inaccurate and the quoted phrase, in the only place

it appears, is used as an "a fortiori" illustration, not as any

indication that Justice Stevens would be so absurd as to take the

position that the rationality of a statute can be judged simply by

the views of the people who are challenging it.

IV. JUDGE BORK'S EQUAL PROTECTION VIEWS ARE CONSISTENT
WITH HIS OVERALL JUDICIAL PHILOSOPHY

The majority disingenuously assails Judge Bork on the

ground that his "reasonable basis" test is inconsistent with his

general philosophy of judicial restraint. (Majority Report,

p. 50.) In that regard, the majority quotes Professor Gewirtz as

- 9 -
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to what an "originalist" ought to think and, in contrast, why a

"reasonable basis" test would be vague and require a judge to

incorporate his personal preferences.

The Fourteenth Amendment states that no "person" shall be

denied "the equal protection of the laws." Upon questioning from

Chairman Biden, Judge Bork quoted from two of the amendment's

framers, Congressman Bingham and Sen. Howard, supporting the view

that the Fourteenth Amendment should be applied to all people.

(Tr., Sept. 18, pp. 196-197.) The inclusion of all people under

the equal protection clause is perfectly consistent with the

language and history of the Fourteenth Amendment, and thus with an

"originalist" philosophy.

Moreover, it seems absurd to contend that a "reasonable

basis" test with teeth is somehow less workable and more prone to

judicial manipulation than a three-tiered test with only a few

groups specifically relegated to one or another tier (the rest

being categorized as they come in), and with each tier requiring a

different and distinct analysis of both the legislative goal being

implemented and the connection between the law passed and the

legislative goal. Indeed, chairman Biden himself said, "[Equal

Protection analysis] is so subjective . . . you are not applying

all cases by the same rule." (Tr., Sept. 18, p. 195.) See also.

Note, Justice Stevens/ Equal Protection Jurisprudencer 100 Harv.

L. Rev. 1146 & n.l (1987), noting that the "multitiered" approach

has "come under considerable attack," and arguing that Justice

Stevens' "rational basis" approach is preferable and more

coherent.

- 10 -
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CONCLUSION

• Whatever the motivations of Judge Bork's accusers, their

purpose cannot be to present an accurate picture of his views

regarding women's rights. To the extent that Judge Bork has

written or spoken on matters pertaining to those rights — as a

legal scholar, Solicitor General, Court of Appeals judge, or

Supreme Court nominee — he has expressed well reasoned and

mainstream views affirming that the rights of women should be and

are protected by the law. These views do not come close to jus-

tifying the present attempt in the majority report to portray him

as a reactionary maverick.

- 11 -
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JUDGE BORK AND FREE SPEECH

(Reply to Majority Report, pp. 50-57)

The majority report of the Senate Judiciary Committee

devotes seven pages to a discussion of Judge Bork's position on

the freedom of speech and press guaranteed by the First Amendment

(Majority Report, pp. 50-57) without including a single word about

Judge Bork's extensive and impressive record in First Amendment

cases as a Circuit Judge over the past five years. Instead of

addressing that substantial body of case law, it chooses to focus

on a law review article that Judge Bork wrote over fifteen years

ago in 1971.

While it is entirely proper for the Senate to consider

Judge Bork's extra-judicial writings and comments, the purported

concern with the 1971 article to the exclusion of his judicial

record is curious, particularly in light of the full consideration

the article received when Judga Bork was confirmed by the Senate

as Solicitor General in 1973 and again as a Circuit Court Judge in

1982. Moreover, a fair reading of the 1971 article, especially in

view of Judge Bork's subsequent writings, his judicial record, and

his testimony before the committee fails to provide support for

the majority report's assertion that Judge Bork is insensitive to

the First Amendment.

I. JUDGE BORK'S RECORD ON THE COURT OF APPEALS

Judge Bork's record on the Court of Appeals, particularly

his opinions in libel actions and in cases involving government

regulation of speech, clearly reflects his determination to defend
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and expand the freedoms guaranteed by the First Amendment. Yet

these opinions are studiously ignored by the report — not only in

the section dealing with the First Amendment but also in the

separate section which purports to assess Judge Bork's performance

on the Court of Appeals. (Majority Report, pp. 50-51, 84-93).

A. Defamation Cases

It has been widely recognized that the greatest threat to

First Amendment freedoms at the present time may lie in the

vulnerability of the media to defamation actions. It is in this

critical area that Judge Bork has made a major contribution to

First Amendment values — a contribution that would remain unknown

to anyone who read only the report.

In McBride v. Merrell Dow and Pharmaceuticals Inc.. 717

F.2d 1460, 1466 (1983), aff'd in part and rev'd in part. 800 F.2d

1208 (1986), Judge Bork's opinion for a unanimous court stated:

"Libel suits, if not carefully handled, can threaten journalistic

independence. Even if many actions fail, the risks and high costs

of litigation may lead to undesirable forms of self-censorship•"

Judge Bork's observation in McBride foreshadowed an even

more significant opinion in the following year in Oilman v. Evans,

750 F.2d 970 (D.C. Cir. 1984), cert, denied. 471 U.S. 1127 (1985),

where the Court of Appeals, sitting en bane, dismissed a libel

action against columnists Evans and Novak. In that case, Judge

Bork wrote a concurring opinion which was joined by three other

judges and which, in the view of many commentators, overshadowed
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the opinion of the court. In his opinion, Judge Bork eloquently

described values central to the First Amendment:

Those who step into areas of public dispute,
who choose the pleasures and distractions of
controversy, must be willing to bear criticism,
disparagement, and even wounding assessments.
Perhaps it would be better if disputation were
conducted in measured phrases and calibrated as-
sessments, and with strict avoidance of the ad
hominem; better, that is, if the opinion and
editorial pages of the public press were modeled
on The Federalist Papers. But that is not the
world in which we live, ever have lived, or are
ever likely to know, and the law of the first
amendment must not try to make public dispute safe
and comfortable for all the participants. That
would only stifle the debate.

Id. at 993.

Judge Bork further stressed that the First Amendment must

undergo a continuing evolution:

In a case like this, it is the task of the
judge in this generation to discern how the fram-
ers' values, defined in the context of the world
they knew, apply to the world we know. The world
changes in which unchanging values find their ap-
plication.

Id. at 995.

Judge Bork concluded that the Constitutional protection

afforded statements of opinion must be extended to assertions of

fact which could be fairly characterized as "hyperbole." Such a

conclusion was, in his view, essential to the protection of First

Amendment freedom.

Judge Bork's concurrence in Oilman was hailed by such

advocates of press freedom as Anthony Lewis (describing the

opinion as "extraordinarily thoughtful") and libel lawyer Bruce

- 3 -
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Sanford ("There hasn't been an opinion more favorable to the press

in a decade.").

B. Government Regulation of Speech

Judge Bork's protection of free speech in the context of

defamation actions is complemented by his opinions protecting free

speech from government regulation. For example, in Lebron v.

Washington Metropolitan Area Transit Authority. 749 F.2d 893 (D.C.

Cir. 1984), Judge Bork participated in the reversal of a District

Court decision and held that the Transit Authority had violated

the First Amendment in refusing to lease advertising space for a

poster critical of President Reagan. In FTC v. Brown & Williamson

Tobacco Corp., 778 F.2d 35 (D.C. Cir. 1985), Judge Bork voted to

vacate as overly broad an injunction directed against commercial

advertising.

Judge Bork has also emphasized the importance of First

Amendment freedoms in cases involving governmental regulation of

broadcasting. In this connection, it is significant that the

prevailing law established by the Supreme Court gives broadcasters

significantly less freedom than that afforded the print media.

While scrupulously adhering to Supreme Court precedent, he has

pointedly suggested the desirability of reconsideration of this

distinction by the Supreme Court. See Telecommunications Research

and Action Center v. ECC, 801 F.2d 501 (D.C. Cir. 1986), cert.

denied. 107 S. Ct. 319 (1987); Branch v. £CC, 824 F.2d 37 (D.C.

Cir. 1984); Loveday v. FCC. 707 F.2d 1443 (D.C. Cir. 1983).

- 4 -
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Only in narrowly defined circumstances has Judge Bork ap-

proved of government regulation that impinges on free speech. For

example, in CCNV v. Watt, 703 F.2d 586 (D.C. Cir. 1983), rev'd,

468 U.S. 288 (1984), Judge Bork, in dissent, supported a Park

Service regulation barring demonstrators from sleeping in tents

across from the White House. In Clark v. CCNV, 468 U.S. 288

(1984), the Supreme Court upheld Judge Bork's position. In Finzer

v. Barry. 798 F.2d 1450 (D.C. Cir. 1986), cert. granted sub nom.

Boos v. Barry. U.S. , 107 S.Ct. 1282 (1987), Judge Bork

writing for the court upheld the application of a law which barred

the conduct of a demonstration within 500 feet of the Nicaraguan

embassy.

II. JUDGE BORK'S 1971 LAW REVIEW ARTICLE

In 1971, Judge (then Professor) Bork wrote an article

entitled "Neutral Principles and Some First Amendment Problems,"

71 Ind. L.J. 1, in which he set forth, on a "tentative and

exploratory" basis, a broad theory of Constitutional interpreta-

tion inspired by the work of Professor Herbert Wechsler. The lat-

ter part of the article undertook to illustrate the application of

such principles to First Amendment law.

The report of the majority focuses upon two aspects of the

article which it purports to find troubling: the extent to which

the First Amendment protects (a) speech that advocates forcible

overthrow of the government or violation of the law; and (b)

speech that is non-political. With respect to both points, Judge

Bork has substantially changed his position since 1971, in part as
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a matter of simply accepting settled doctrine of the Supreme Court

and in part as a matter of philosophy. It is important to

understand that such changes are by no means unique to Judge Bork.

The reports of the Supreme Court are full of split decisions

which, once decided, have been faithfully applied by the full

Court, including those who initially dissented. Moreover, there

are instances in which Justices have abandoned positions which

they had previously persuaded their colleagues to adopt.

Nevertheless, the report insists upon viewing Judge Bork's

changes of position with profound suspicion. As shown below, we

are persuaded that a fair reading of the record shows that the

majority's concerns, if genuine, are misplaced.

A. Speech Advocating Violence or Violation of the Law

In the 1971 article, Judge Bork criticized, on philosophi-

cal grounds, the "clear and present danger" doctrine and the deci-

sion in Brandenburg v. Ohio. 395 U.S. 444 (1969), which had re-

formulated, or supplanted, that test by holding that the First

Amendment does not "permit a state to forbid or proscribe advocacy

of the use of force or of law violation except where such advocacy

For example, in Miller v. California. 413 U.S. 15 (1973),
Chief Justice Burger pointed out that "Mr. Justice Brennan,
author of the opinions of the Court, or the plurality
opinions, in Roth v. United States, supra; Jacobellis v.
Ohio, supra; Ginzburg v. United States. 383 U.S. 463 (1966);
Mishkin v. New York. 383 U.S. 502 (1966); and Memoirs v.
Massachusetts, supra. has abandoned his former position and
now maintains that no formulation of this Court, the Congress
or the States can adequately distinguish obscene material un-
protected by the First Amendment from protected expression,
Paris Adult Theatre I v. Slaton. post, p. 73 (Brennan, J.,
dissenting)." Id. at 26-27.
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is directed to inciting or producing imminent lawless action and

is likely to incite or produce such action." Id. at 447. The

particular speech held in Brandenburg to be protected occurred at

a rally of the Ku Klux Klan; in the speech, references to a march

on Washington and taking "revengeance" were accompanied by a

variety of vivid racial epithets.

It seems perfectly reasonable to question, as a

philosophical matter, whether the type of speech illustrated by

Brandenburg has any political value. On the other hand, Judge

Bork has since acknowledged the strength of the countervailing

philosophical argument reflected by Brandenburg as well as the

fact that Brandenburg is firmly embedded in the law of the land.

He testified, repeatedly and unequivocally, that he had no inter-

est in seeking to overturn Brandenburg.

Not satisfied with Judge Bork's acceptance of Brandenburg,

the report attacks his lack of enthusiasm for two subsequent

cases, Cohen v. California. 403 U.S. 15 (1971), and Hess v.

Indiana. 414 U.S. 105 (1973). Both cases reversed convictions for

disorderly conduct arising out of actions that involved, inter

alia, the expression of obscenities. Contrary to the assertions

of the report (Majority Report, p. 54), the decision in Cohen was

not unanimous. Unaccountably, the report overlooked the dissent

by Justice Blackmun, joined by Chief Justice Burger and Justice

Black, which observed that under the circumstances, "the Court's

agonizing over First Amendment values seemed misplaced and un-

necessary." 403 U.S. at 27. In Hess v. Indiana, a dissent by

Justice Rehnquist was joined by Justice Blackmun and Chief Justice

- 7 -
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Burger. One may agree or disagree as to the result in Cohen or

Hess (or the significance of the obscenity in each), but surely

neither decision is, as the report would suggest, beyond debate.

B. Non-Political Speech

In the 1S71 article, Judge Bork suggested that since the

First Amendment was intended to protect speech that is explicitly

political, the scope of its application might be similarly

limited. As he pointed out in his testimony before the committee,

great scholars of the First Amendment, such as Kalven and

Meicklejohn, "all start with political speech as the core of the

amendment." (Tr., Sept. 16, pp. 112-113.) See also Roth v.

United States. 354 U.S. 476, 484 (1957) ("The protection given

speech and press was fashioned to assure unfettered interchange of

ideas for the bringing about of political and social changes

desired by the people." Brennan, J., citing a letter of the

Continental Congress).

Nevertheless, the subsequent writings of Judge Bork, as

well as his testimony before the Committee, make it clear that

Judge Bork has long since concluded that the First Amendment

protects a full range of non-political expression. Such protected

expression might be moral, scientific, literary or artistic, so

long as it did not sink to the level of obscenity. (See, e.g..

Tr., Sept. 16, pp. 110-114; Tr., Sept. 17, pp. 16-25.) The major-

ity, however, professes concern that Judge Bork might still leave

unprotected some legitimate forms of expression. Specifically,

the Committee refers to a 1985 interview in which Judge Bork
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expressed doubt that the Framers of the Constitution "intended to

protect some forms of dancing from regulation." From this, the

report leaps to the startling and unwarranted conclusion that, in

Judge Bork's view:

A Rubens painting could not be hung in a museum if
the city counsel chose to prohibit it. The same
would be true of a ban on performances by the
Alvin Ailey Dance Troupe.

Majority Report, p. 56.

That issue was squarely presented to Judge Bork at the

hearing and squarely answered. He explained that, in his refer-

ence to "some forms of dancing," he specifically had in mind a

Supreme Court decision which was concerned with "whether a com-

munity could ban dancing in the nude in a bar." (Tr., Sept. 17,

p. 19.) He pointed out that the Court had upheld the ban only on

the basis of the constitutional authority of the state to regulate

sales of liquor. In Judge Bork's view, the same result could have

been reached more directly without offense to the First Amendment.

Id. See California v. La Rue. 409 U.S. 109 (1972).

The report simply ignores Judge Bork's explanation,

however, and insists on equating his views on "nude dancing in a

bar" with the view that he might take of a Rubens painting or the

Alvin Ailey Dance Troupe. The attempt is, on its face, absurd.

See California v. La Rue, supra at 118 ("But we would poorly serve

both the interest for which the State may validly seek vindication

and the interest protected by the First and Fourteenth Amendments

were we to insist that the sort of bacchanalian revelries that the

Department sought to prevent by these liquor regulations were the
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constitutional equivalent of a performance by a scantily clad bal-

let troupe in a theatre").

It is Judge Bork's view — and it has long been the view

of the majority of the Supreme Court — that the First Amendment

does not protect obscenity. As the most casual observer of the

Court is aware, the Court has had enormous difficulty in defining

obscenity, and, thus, the ambit of speech protected by the First

Amendment. The path of the Court in this area has been marked by

twists and turns, abandonments of prior decisions and confessions

of incoherence. It is entirely possible that Judge Bork would

define obscenity somewhat differently than the Court has defined

it from time to time in the past or may from time to time in the

future. However, the difference between Judge Bork and the major-

ity of the Court, if any, is likely to be rather modest —

certainly in comparison with the wide difference between the

Court's position and the view of Justice Brennan (i.e.. that

obscenity simply cannot be defined and that, therefore, at least

in the case of consenting adults, it can never be prohibited).

See Pope V. Illinois. 55 U.S.L.W. 4595, 4598 (May 4, 1987).

In no area do Judge Bork's opinions show a sharp

divergence from the Court's current First Amendment positions.

But to argue for his appointment to the Court on this basis leaves

us apprehensive. If strict adherence to the perceived current

doctrines of the Supreme Court is to be the litmus test for future

nominees, what might become of a nominee who happened to subscribe

to a minority position, such as that of Justice Brennan on obscen-

ity, or to a nominee who once held such minority views?

- 10 -
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In insisting on a rigid application of this criterion,

Judge Bork's opponents are creating a dangerous precedent. Still,

even if we measure Judge Bork by the standard that his critics

have created, his performance in no sense justifies the unreasoned

hostility that pervades the Judiciary Committee's majority report.

The same is true in other areas of First Amendment

jurisprudence. Judge Bork's respect for these guarantees and

their defense is profound. It is disheartening to see that the

committee majority refuses to discuss his views with any serious-

ness.

- 11 -
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8

JUDGE BORK AND EXECUTIVE POWER

(Reply to Majority Report, pp. 57-65)

INTRODUCTION

The majority report charges Judge Bork with both undue

deference to Congress (in recognition of individual rights) and

excessive subservience to the executive branch. The majority

report bases its views on several particular areas. Nothing in

all of Judge Bork's writings or testimony supports such a view in

general or in these particular areas.

To the contrary, Judge Bork has consistently recognized

the coordinate powers of all of the branches of government and the

supremacy of each of those branches in the area of governances

allocated to it by the Constitution.

I. THE MAJORITY REPORT MISSTATES JUDGE BORK'S POSITION BY
CHARGING THAT HE EXPRESSES AN "EXCEEDINGLY BROAD VIEW"
OF PRESIDENTIAL POWER IN THE REALM OF WAR POWERS

Judge Bork's various writings, opinions and testimony make

clear that his philosophy of the allocation of war-making powers

favors neither the executive nor the legislative branch of govern-

ment. Indeed, his aim has consistently been to strike the

constitutionally mandated balance between the two branches.

Judge Bork has succinctly stated this general view of the

constitutional division of war powers between the executive and

legislative branches:

The constitutional division of the war power
between the President and the Congress creates
a spectrum in which those decisions that approach
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the tactical and managerial are for the President,
while the major questions of war and peace are, in
last analysis, confined to Congress.

Bork, Comments on Legality of U.S. Action in Cambodia. 65 Am. J.
Int'l L. 79-81 (1971).

A more recent expression of Judge Bork's views on the

sharing of the war powers shows a keen awareness of the decisive

role of the legislature in this area. As a law professor, Judge

Bork stated in testimony on a bill to regulate foreign intel-

ligence activities:

Congress clearly has the constitutional power
to declare war or refuse to declare war. It
also has the power to appropriate funds for armed
conflict or refuse to do so. Congress has, in
fact, the raw constitutional power to disband the
Armed Forces altogether and leave the President as
Commander in Chief in name only, without a single
platoon to maneuver.

National Intelligence Reform and Reorqanization Act. Hearings
before the Senate Select Subcommittee on Intelligence, 95th Cong.,
2d Sess. 459 (1978).

Despite this clear recognition of congressional power by

Judge Bork, the majority report reaches the extraordinary conclu-

sion that Judge Bork shows excessive deference to the executive.

The report does so based on two very thin reeds. First, the com-

mittee welcomed the testimony of ex-Senator Eagleton that "Judge

Bork . . . forgets that the Founding Fathers deliberately decided

that matters relating to war and the use of American military

forces are shared powers . . . ." (Eagleton statement, Comm. Print

Draft, Vol. 3, at 1308) — a charge clearly contradicted by Judge

Bork's record on the issue.
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Second, the report relies upon the testimony of University

of Chicago Professor Cass Sunstein. Yet even as the Professor at-

tempted to portray Judge Boric as unauly subservient to the

executive, he was forced to concede that "[t]he constitutional

issue is not a simple one, and Judge Bork is correct in pointing

to the President's power to make tactical decisions during a war."

(Sunstein Statement, Comm. Print Draft, Vol. 3, at 1334; emphasis

added.) Professor Sunstein repeated his acknowledgment elsewhere

in his testimony: "[i]n some circumstances, Judge Bork's position

is probably correct; tactical judgments may enable the President

to extend a war into other nations." (Sunstein statement, Comm.

Print Draft, Vol. 3, at 133u; emphasis added.)

The report had to rely on such poor evidence because the

report's conclusion is faulty. Judge Bork's view of the alloca-

tion of war powers is in reality an uncontroversial application of

the constitutional division of war powers, not one idiosyncrati-

cally skewed in favor of the executive as the report would have

one believe.

The report's real quarrel is not with Judge Bork's general

view of the constitutional alignment of war powers but with his

position on the recent attempt of the War Powers Act to circum-

scribe what had theretofore been clear executive prerogative. On

this ground, though, Judge Bork hardly stands alone. He has

stated that the War Powers Resolution taken as a whole "is pro-

bably unconstitutional and certainly unworkable." But no less a

Constitutional authority than Senator Sam Ervin has expressed the

same view in almost the same words. During the debate on the War
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Powers Act, Senator Ervin stated that "[t]he bill is not only

unconstitutional, but it is also impractical of operation. In

short, it is an absurdity." He added:

[I think] that the Founding Fathers were
acting in great wisdom when they separated
the powers of Government by making one public
official, the President of the United States,
the Commander in Chief of the Army and Navy of
the United States, rather than 100 Senators and
435 Representatives.

Spong, The War Powers Resolution Revisited: Historic Accomplish-
ment or Surrender?. 16 Wm. & Mary L. Rev. 823, 842-43 (1975).

The debate over the War Powers Act remains a lively one.

But the report uses a widely shared position in that debate to try

to make Judge Bork sound like an extremist on general separation

of powers issues, "wel] outside of the mainstream of legal

thought." (Majority Report, p. 57; emphasis added.) This attempt

is disreputable.

II. THERE IS WIDESPREAD SUPPORT FOR JUDGE BORK'S POSITION
ON THE LIMITATION OF INTELLIGENCE ACTIVITIES

In another flawed attempt to place Judge Bork outside of

the mainstream of legal thought, the report charges that his views

on Congress's power to restrict intelligence actions are "exceed-

ingly narrow," "extreme" and "quite troubling." (Id. at 59, 61.)

In light of the serious nature of these charges, one would have

expected the report to cite a body of respectable evidence. Once

more the report's polemic is more than its proof.

As the single support for its assertion, the report

relies yet again upon Professor Sunstein. In commenting on Judge
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Bork's view that serious constitutional questions arise from the

requirement of the Foreign Intelligence Surveillance Act that a

warrant be obtained before surveillance of the activities of

foreign powers, Professor Sunstein stated that "[t]he President

has no * inherent* authority, in the face of a congressional judg-

ment to the contrary, to engage in surveillance activities."

(Comm. Print Draft, Vol. 3, at 1331-1332).1 For its own part, the

report puts it, "Congress simply must have the power to oversee

and ultimately to control the ability of the Executive Branch to

conduct intelligence operations." (Majority Report, pp. 60-61.)

In the almost total absence of supporting evidence or authority,

such a statement reminds one inescapably of a toddler stamping its

foot.

There is in fact authority on these questions in the form

of prior court opinions. Justice Powell in United States v.

United States District Court. 407 U.S. 297 (1972), addressed the

precise point of presidential power raised by Professor Sunstein

and came to a dramatically different conclusion:

We begin the inquiry by noting that the
President of the United States has the
fundamental duty, under Art. II, §1, of the
Constitution, to "preserve, protect and
defend the Constitution of the United
States." Implicit in that duty is the power
to protect our Government against those who
would subvert or overthrow it by unlawful

Elsewhere Prof. Sunstein did not seem so sure. He conceded
"[w]hether the President has the power to engage in sur-
veillance without congressional authorization is itself a
disputed and difficult question." (Id.; emphasis added.)
Professor Sunstein nevertheless showed no embarrassment at
characterizing Judge Bork's views as "extremely adventurous
and indeed quite curious." (Majority Report p. 60.)
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were simply "idiosyncratic" or "without precedent,"'' Justice

Powell would not have been so concerned to leave the question

open. Justice Powell's caution in this regard contrasts with the

recklessness with which the report deals with the very same ques-

tions, for there is nothing in Judge Bork's views of the

President's surveillance powers that even remotely justifies the

nature of the attack leveled against him.

III. JUDGE BORK'S VIEWS ON CONGRESSIONAL
STANDING TO SUE ARE NOT NOVEL

Congressional standing is a doctrine that would permit

members of Congress to go into court and obtain a judicial

determination of the scope of their power vis-a-vis the other

departments of government (executive and judicial) even in situa-

tions where no citizen's life, liberty or property is threatened

by government action. Judge Bork opposes this doctrine, believing

with Chief Justice Marshall in Marbury v. Madison that the Court's

legitimate authority to review the constitutionality of actions of

the other branches of government derives from and is limited to

its Article II responsibility to resolve "cases and contro-

versies." Judge Bork's position on Congressional standing could

more fairly be characterized as one on institutional standing:

Two other examples of Professor Sunstein's level of charac-
terization. (Comm. Print Draft, Vol. 3, at 1331-1332.)

This conclusion is particularly compelling when it is
considered that both the Third and Fifth Circuits share
Judge Bork's view that warrantless searches of foreign
powers are constitutionally permissible. United States v.
Butenko. 494 F.2d 593 (3rd Cir.), cert, denied. 419 U.S.
881 (1974); United States v. Clay. 430 F.2d 165 (5th Cir.
1970).
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Absent a genuine case or controversy, no branch of government

should invoke the judicial process to vindicate its view of its

own constitutional authority vis-a-vis the other branches.

In the long history of constitutional adjudication from

the founding of the republic to the present day, no Supreme Court

case — not one — has ever recognized such a sweeping extension

of judicial power as this doctrine envisions, power unhinged from

a real law where someone's legal rights are at risk. Of the lower

federal courts, only one of the eleven circuit courts of appeal

has adopted this view of judicial power — the District of

Columbia Court of Appeals, over the dissents of Judge Bork and

Judge (now Justice) Scalia. So aberrant is the D.C. court's view

that Judge Bork's dissent in Barnes v. Kline. 759 F.2d 21 (D.C.

Cir. 1984) is editorially described as "strong" in a consti-

tutional law casebook used in leading law schools throughout the

United States. (Gunther, Constitutional Law. 1987 Supp. 73 n.l.)

Even responsible scholars who favor some limited recognition of

Congressional standing admit that in this recondite area of law

the Bork view is quite conventional, if insufficiently avant-garde

for their taste.
i

It is against this background that we must assess the

credibility of the committee majority's assertion that they find

Judge Bork's view on Congressional standing "alarming." (Majority

Report, p. 64.) The committee finds its sense of alarm fortified

by the fact that Justice Powell once expressed himself in favor of

Congressional standing in a sole concurring opinion in Goldwater

v. Carter. 444 U.S. 996 (1979). (Would that the committee were

- 8 -
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consistent in using Justice Powell's views as the touchstone of

Judge Bork's location in the stream of American jurisprudence.)

But to calm this alarm there is the fact that Justice Powell ar-

rived at the same conclusion that Judge Bork would presumably have

reached in Goldwater. Justice Powell declined to reach the merits

of the case because he found the dispute unripe for judicial

review.

IV. JUDGE BORK'S VIEW REGARDING EXECUTIVE PRIVILEGE
IS CONSTITUTIONALLY BALANCED

In addition to being "alarmed" at Judge Bork's view of

Congressional standing, the committee majority finds "troubling"

his dissent in Wolfe v. HHS. 815 F.2d 1527 (1987). This was a

Freedom of Information Act case in which Judge Bork disagreed

with court-ordered disclosure of certain government documents.

Believing the record incomplete, Judge Bork would have remanded

the case to the District Court for a determination of whether the

documents were the product of direct advice and assistance to

the President by executive subordinates. His rationale was

conventional: If candid advice is to be given in confidence to

the President, then some privilege must attach to the giver of the

advice as well as to the President who receives it. Judge Bork

did not conclude that privilege existed or what its scope would

be; he would have allowed the trial court to develop the relevant

facts more fully than the majority required.

- 9 -
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Judge Bork's position on privilege in the Wolfe case is

not only reasonable in itself but in no way represents a prefer-

ence for the executive branch of government. The same concept of

privilege would apply to the legislative and judicial branches.

As Judge Bork stated:

Although the constitutional defense to FOIA dis-
closure here asserted by the government is referred
to as an "executive privilege," nothing about the
privilege is distinctly executive. Rather, the
privilege is an attribute of the duties delegated
to each of the branches by the Constitution.
Neither Congress nor the courts, any more than the
executive, could be constitutionally forced by a
coordinate branch to reveal deliberations for which
confidentiality is required. See supra note 3.
The constitutional privilege in question is, there-
fore, more accurately viewed as a government-wide
privilege of confidentiality for deliberative pro-
cesses.

815 F.2d at 1538.

This neutrality, it should be noted, is parallel to the

principle of neutrality governing Judge Bork's previously

discussed view on Congressional standing.

V. JUDGE BORK HAS NEVER CATEGORICALLY DENIED THE
CONSTITUTIONALITY OF SPECIAL PROSECUTOR OR
INDEPENDENT COUNSEL LEGISLATION

In an attempt to cast doubt on whether Judge Bork would

uphold the constitutionality of the current independent counsel

provisions of the Ethics in Government Act, the Majority boldly

asserts that "Judge Bork has said that special prosecutor

legislation is unconstitutional." (Majority Report, p. 61.)

- 10 -
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This blanket statement distorts Judge Bork's position on special

prosecutor legislation and masks the reasons for his concern over

certain forms of such legislation.

Judge Bork's objection to special prosecution legislation

centers not, as the majority would have one believe, on judicial

appointment of an independent special prosecutor, but rather on

continuing judicial control over the prosecutor once an

appointment is made. This strongly suggests that Judge Bork

would not find objectionable independent counsel provisions like

those found in the Ethics in Government Act, which vest the power

to appoint independent counsel in the judiciary while leaving the

power to direct and review the prosecution with the executive.

Judge Bork's opinions in two cases construing the Ethics

in Government Act bear this out. In Nathan v. Smith. 737 F.2d

1069 (D.C. Cir. 1984), Judge Bork's concurring opinion upheld the

constitutionality of the Act because it left with the executive

the power to review the Attorney General's failure to conduct an

investigation against high-level federal government officials

accused of violating federal criminal laws. Similarly, in

Banzhaf v. Smith. 737 F.2d 1167 (D.C. Cir. 1984)(en bane), Judge

Bork joined a per curiam decision of the D.C. Circuit Court,

upholding the constitutionality of the Act because it precluded

judicial review of the Attorney General's decision not to

investigate allegations of wrongdoing against high-ranking

members of the federal government and not to seek appointment of

independent counsel.

- 11 -



4415

Others share Judge Bork's concern over the non-

accountability of special prosecutors to the executive and are

more critical of the Act. As Professor Kramer of the University

of Minnesota Law School stated:

One provision of the present Act, however, seems to
render the Act unconstitutional, despite the ar-
gument for allowing courts to appoint special pro-
secutors: special prosecutors need not adhere to
Department of Justice policy on criminal prose-
cutions. This provision confronts the Buckley
Court's concern that the vesting of executive power
outside of the executive branch would violate the
separation of powers doctrine. The Act creates an
executive office whose incumbent is neither ap-
pointed by the President nor the Attorney General.
The appointee is also not obliged to follow estab-
lished executive policy. This glaring absence of
special, prosecutor accountability seriously under-
mines the basic separation of powers doctrine; the
President must be able to exercise some control
over those performing executive functions. This
arrangement clearly runs contrary to the trend,
signalled in Buckley, of increased presidential
authority to control prosecution. If one couples
the absence of executive control over the ap-
pointment of the special prosecutor with this lack
of accountability, the special prosecutor pro-
visions arguably violate article II, section II,
clause 2 of the Constitution.

Kramer, The Special Prosecution Act: Proposals for 1983. 66
Minn. L. Rev. 963, 979-980 (1982) (footnotes omitted).

In light of the above, the majority report's conclusion

that Judge Bork's view on special prosecution legislation is

"troubling" (Majority Report, p. 61), is indefensible.

EXECUTIVE POWER IN GENERAL

Examples of Judge Bork's independence when dealing with

the executive interest are readily available from his record as

Solicitor General. When criminal proceedings were contemplated

- 12 -
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against then Vice President Agnew, Solicitor General Bork not

only rejected arguments of immunity from prosecution but

concluded, after reviewing the evidence, that an indictment was

warranted. Former Attorney General Richardson viewed the Agnew

case as a "substantially more difficult problem than anything

[he] had had to deal with in Watergate." (Minority Report,

p. 283.) The majority report ignores this evidence of independ-

ence and even courage in its one-sided portrait of Judge Bork's

pro-executive bias. As Solicitor General, Judge Bork also

prepared a lengthy analysis of presidential use of the pocket

veto and concluded that it would be unconstitutional for

President Ford to use it in any context other than that of

Congress's final adjournment sine die. Bork's presentation car-

ried the day with Attorney General Levi and the President. These

are the actions of a thoughtful and even-handed constitutional

scholar, not those of a man embedded with a predisposition to

exalt the executive.

The majority report's survey of Judge Bork's views as they

relate to executive power is an extreme example of Lloyd Cutler's

vivid phrase "sifting the entrails." The majority canvasses the

Judge's position in various disputes in which a particular type

of litigant was involved, ignores the complexities and merits of

each case, totes up the results, and concludes that the judge is

biased in favor of the group that he thought right in a majority

of instances. The majority report then finds Judge Bork guilty

of pro-executive bias, pro-business bias, pro-government bias or

anti-civil liberties bias.

- 13 -
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This method of evaluation is mindless. Worse, it can have

a pernicious effect on other judges, who may get the message that

their chance for advancement in" their profession depends on

maintaining some sort of ra£fc© of winners and losers among

vociferous interest groups. Finally, once partisans start down

this intellectually dishonest road it is nearly inevitable that

they will slide into still other sorts of dishonesty in their

evaluations. In painting its picture of Judge Bork's pro-

executive bias, for instance, the majority report refuses even to

enter into the balance the instances in which Robert Bork has

taken official actions against the executive interest on major

issues.

The truth is, Judge Bork — as author, Solicitor General

and judge — has confronted issues involving the executive, as he

has confronted other issues. He has proceeded fairly,

thoughtfully, and with respect for law and precedent. He has

found the executive sometimes in the right and sometimes in the

wrong. This is what we can expect from a judge who deals with

every problem on its merits and without preconceived biases. If

we start to expect anything else, we put the integrity of this

country's judicial system in significant danger.

One final irony deserves note. According to the report,

Judge Bork, in a posture of unparalleled self-effacement, seeks

the atrophy of the judiciary — the very branch of government he

now serves and the highest level of which he aspires to reach —

in favor of one of the other branches, the executive. As shown

- 14 -
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above, this charge is not true. But if it were, Washington would

have in Judge Bork a rare prize: a man who doesn't put himself

first.

- 15 -
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9

JUDGE BORK AND WATERGATE

(Reply to Majority Report, pp. 65-71)

In 1982, the Senate Judiciary Committee thoroughly

examined the role of Robert Bork as Acting Attorney General in

1973 when he discharged Archibald Cox as Special Prosecutor. The

Committee then recommended his confirmation as a Judge of the

Court of Appeals. In 1987, the Committee has traversed the same

terrain, in painstaking detail, and has discovered no new evidence

that would in any way support a different conclusion. To the

contrary, all of the evidence reviewed resounds, as it has in the

past, to Judge Bork's credit.

The majority report of the Judiciary Committee makes no

claim of presenting any new evidence. Nevertheless, the report

offers two assertions in support of its recommendation against

Judge Bork: (a) that the discharge of Mr. Cox violated a Justice

Department regulation (Majority Report, pp. 66-68); and (b) that

Judge Bork's actions in 1973 revealed a "misunderstanding of the

separation of powers." (id. at pp. 68-71.) Both assertions are

without substance.

The report's assertion that Judge Bork violated a Justice

Departmental regulation in discharging Mr. Cox is immediately

contradicted by two powerful facts: first, Mr. Cox himself testi-

fied in 1923 that- the President had the authority to discharge him

and that the defect in the procedure followed, if any, was

"technical;" and secpnd, the Judiciary Committee itself failed to

find any "illegality" when it confirmed Judge Bork in 1982. In

3-375 0 - 8 9 - 1 7
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fact, the majority report's position is based entirely upon a 1973

decision of a District Court that was subsequently vacated by the

Court of Appeals as moot — over the objection of Judge Boric who

wanted the issue of legality decided by the Court of Appeals.

Nader v. Bork. 366 F. Supp. 104 (1973), vacated. No. 74-1620 (D.C.

Cir. Aug. 20 and Oct. 22, 1975). Having been vacated, the case is

of no legal authority. (The report miscites United States v.

Nixon. 418 U.S. 683 (1974), as "reaffirm[ing]" the "basic holding"

of Nader. The legality of the Cox firing was not an issue in

Nixon, and the quotation from Nixon appearing on page 67 of the

report is simply a statement of hornbook law that does not resolve

the issues in Nader.

But apart from its lack of legal status, the decision in

Nader v. Bork reflected more of a political expression than a

judicial analysis. The decision first concluded that Mr. Cox

could not be discharged while the Departmental regulation

establishing the Special Prosecutor's office remained extant.

Confronted with the fact that the regulation had been rescinded

three days later and made retroactive, the court made the sweeping

and unsupportable assertion that the rescission of such a regula-

tion was not valid since, in the court's view, it was "arbitrary

and unreasonable." 366 F. Supp. at 109.

Passing the event of Mr. Cox's discharge, the majority

report proceeds to a rather tortuous examination of various recol-

lections of the succeeding few days in October 1973. A%ter

reviewing a purported "discrepancy" as to just which day during

the week of October 21-26, 1973 Judge Bork had begun to search for

- 2 -
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a new Special Prosecutor, the report lamely concludes that any

such discrepancy "is most likely one of the understandably differ-

ent recollections of timing regarding events of 14 years ago."

(Majority Report, p. 70.)

Having failed to unearth any new facts, the report

presents its principal point in a cloud of muddled rhetoric:

In the committee's view, perhaps the most
significant aspect regarding the firing of the
Watergate Special Prosecutor is Judge Bork's
immediate and continuing perception that an ef-
fective Watergate investigation could be run
out of the same Department of Justice that had
just carried out the task of firing Mr. Cox for
seeking to run such an investigation. The degree
of deference to executive authority and executive
representations required to hold that perception is
astonishing in the face of the abuses of executive
authority represented by President Nixon's actions
at the time.

Institutionalized checks on unrestrained power
constitute the very life of our Constitution and
are an indispensxble ingredient of our freedom.
The great deference to executive power shown by the
nominee in the actions related here, as well as in
many of his other statements and judicial opinion,
(see generally Part III, Section V, supra), seems
inappropriate for a member of a Supreme Court,
which is responsible for preserving the consti-
tutional system of checks and balances.

Majority Report, pp. 70-71.

The foregoing attack on Judge Bork's "deference to

executive power" misses two fundamental points: First, the

Special Prosecutor was clearly a part of the executive branch and

thus no separation of powers issue was involved. Second, and even

more important as a practical matter, Judge Bork was also very

much a part of the executive branch and directly responsible to

- 3 -
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the President. As such, he had no authority to appoint a special

Prosecutor unless and until the President was persuaded that such

a course was correct.

The record is clear that Judge Bork urged the President to

appoint a new Special Prosecutor. In the meantime, during the

brief period prior to the decision of the President, Judge Bork's

responsibility was to maintain the Special Prosecutor Force intact

and to ensure that its work continued. Judge Bork's effectiveness

in that crucial task was made clear by the report of Special

Prosecutor Leon Jaworski:

The "Saturday Night Massacre" did not halt the
work of WSPF, and the prosecutors resumed their
grand jury sessions as scheduled the following
Tuesday. Bork placed Assistant Attorney General
Henry Peterson, head of the Criminal Division, in
charge of the investigations WSPF had been con-
ducting. Both men assured the staff that its work
would continue with the cooperation of the Justice
Department and without interference from the White
House.

In short, the record shows that, at a time of national

crisis and great personal stress, Judge Bork acted in a manner

that reflected sound judgment and high integrity. Few nominees in

the history of the Supreme Court can lay claim to having faced and

passed a comparable test.

An affidavit of Leonard Garment, a member of the Committee for a
Fair Confirmation Process, is annexed to this paper; it presents
further details of Judge Bork's efforts to obtain a replacement
Special Prosecutor from outside the government at the earliest
possible time.

- 4 -
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AFFIDAVIT OF LEONARD GARMENT

1. I am an attorney, licensed to practice in the District

of Columbia and in New York; I am a member of the Committee For a

Fair Confirmation Process.

2. On October 20, 1973, the day of the so-called

"Saturday Night Massacre," I was asked by General Alexander Haig,

White House Chief of Staff, to go to the Department of Justice

with Fred J. Buzhardt, to bring the Solicitor General, Robert H.

Bork, to the White House to discuss his appointment as Acting At-

torney General, following the resignations of the Attorney

General, Elliot Richardson, and the Deputy Attorney General,

William Ruckelshaus. At the time, I was Acting Counsel to the

President, and Mr. Buzhardt was Special Counsel to the President

for Watergate matters. In the course of our return to the White

House, Mr. Bork said, in substance, that he was unhappy about the

role into which he had been thrust but had concluded, on the basis

of his conversations with Messrs. Richardson and Ruckelshaus, that

it was necessary that he undertake the temporary assignment in

order to maintain continuity in the essential operations of the

Department and to prevent the destruction of morale. Mr. Bork

added, again in substance, that there would have to be another

Special Prosecutor, that he did not believe he would last very

long in his new assignment because he had no intention to

interfere with the work of the present staff of the Special

Prosecutor, and its effort to obtain necessary evidence, including

tapes, and he questioned whether this would be acceptable to the
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President. Mr. Buzhardt and I said we would help in any way we

could.

3. On Tuesday, October 22, I discussed with Mr. Bork two,

among other, subjects: First, we agreed upon the need for the

prompt appointment of a new Special Prosecutor; and secondly, we

began discussing names of certain attorneys qualified to succeed

Mr. Cox.

4. On Wednesday morning at a meeting in my office at the

White House attended by Mr. Bork and Bryce Harlow, Counselor to

the President (and, I believe, Mr. Buzhardt), all of us agreed

that it was essential that a new Special Prosecutor be appointed

as soon as possible. This recommendation was incorporated in a

memorandum to the President (via General Haig). My notes indicate

that Mr. Bork went next door to Professor Charles Alan Wright's

office to type this memorandum. I sent it with a covering note to

the West Wing. The President announced his decision to appoint a

new Special Prosecutor at his press conference on Friday, October

26.

LEONARD GARMENT

Dated: l( *~ Z- ~ % 7

Subscribed and sworn to before me this y'~ day
of ^ , 1987.

NOTARY PUBLIC

My commission expires: 7 /
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10

JUDGE BORK AND ANTITRUST

(Reply to Majority Report, pages 71-78)

Judge Robert H. Bork is undeniably a leading figure in the

antitrust area. For years a distinguished professor of antitrust

law, he has written many influential studies in the field includ-

ing the seminal analysis The Antitrust Paradox. This book has

been cited with approval, as was pointed out to the committee, by

every currently sitting Justice of the Supreme Court.

One can take issue with Judge Bork's view that the

operation of the free market rather than the intervention of

economic regulators better serves the interests of the consumer

and the goals of the antitrust laws — some scholars do, though

Judge Bork's views are in the majority these days. This does not

gainsay the fact that if competence in the antitrust area were the

sole basis for selecting a judicial appointee, it would be

difficult to imagine a nominee more qualified than Judge Bork.

The report of the Committee on the Judiciary does not

content itself with simply going on record as supportive of anti-

trust theories which disagree with Judge Bork's view. That would

have been the forthright thing to do. Instead the committee sets

out to portray Judge Bork as a caricature of a robber baron, sup-

portive of monopolists preying on helpless consumers. To this end

the report uses a variety of sophomoric debating tricks and

outright misrepresentations. The result is a shabby performance

which brings discredit to the U.S. Senate.
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It takes twice as long to expose a misrepresentation as it

does to make one. However, to see what the majority has done we

do not need to conduct a line-by-line review of the report's

treatment of the antitrust issue. A few examples will suffice to

show what a deceitful performance this is.

The report charges that in the antitrust field Judge Bork,

contrary to his reputation as a proponent of judicial restraint,

"interprets Congressional will selectively to suit his own

agenda." (Majority Report, p. 77.) The committee chairman thinks

he has done something clever by labeling this alleged phenomenon

"the Bork Paradox." This is worse than a cheap shot; it is an

intellectually dishonest one.

The only support offered for this canard is a quotation

which the report misleadingly takes out of context and dishonestly

edits to turn its meaning around by 180 degrees. The report

quotes from a discussion by Judge Bork in Paradox of the Clayton

Act and the Robinson-Patman Act, which forbid mergers and pricing

differentials when the effect of such activity "may be

substantially to lessen competition." In his discussion Judge

Bork criticized the situation in which Congress had presumed an

anticompetitive tendency in two specific areas and directed the

courts to hold such circumstances unlawful when there was, in

fact, no anticompetitive result. Judge Bork's view was that the

activities in question did not injure competition and "hence are

not illegal under the laws as written." This view, in turn, led

him to observe that courts "ought not accept delegations to make

- 2 -
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rules unrelated to reality." (Majority Report, pp. 76-77, quoting

from R. Bork, The Antitrust Paradox. 410 (1978).)

But in quoting this passage, the report edits out a

crucial sentence: "They [the courts] can accept arbitrary or even

pernicious rules from the legislature." (Id.), and the report

simply stops quoting before reaching the final sentences of this

paragraph, in which Judge Bork wrote, in terms which completely

give the lie to the report's accusation,

Congress may think our judgment wrong, or it may
have other reasons to outlaw certain of the
practices involved. Should it enact a law
describing what is to be outlawed with some
particularity, or enunciating criteria that we are
capable of applying, we will of course enforce
that law.

Id.at 411; emphasis added.

The report tries to use the foregoing passage to discredit

Judge Bork. In the hearings, Judge Bork testified that "I am out

there to follow Congress's intentions," which the majority report

tried to portray as a "dramatic change" (Majority Report, p. 76)

from his prior writing in Paradox. The report bases this

accusation on a misquotation that is not only false but — one

cannot avoid the conclusion — deliberately so.

Next, with no basis whatever, the report portrays Judge

Bork as supportive of monopoly profits at the expense of the aver-

age consumer. Faced with Judge Bork's often-expressed view that

the antitrust is "[a] consumer-oriented law" (Paradox at 7), the

report purports to "interpret" what Judge Bork means in a way

which turns his entire philosophy on its ear. The report says

- 3 -
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As used by Judge Bork, it [consumer welfare]
really has little to do with the more commonly
understood definition — that is, the unfair
acquisition of consumers' wealth by firms with
market power. Higher prices to consumers are
not troublesome to Judge Bork as long as the
monopolistic business produces efficiently.

Majority Report, pp. 71-72.

The above is so incoherent as to defy analysis. Not

surprisingly, no support is offered for this assertion that Judge

Bork means the opposite of what he says he means.

Similarly, the report makes the accusation that "Judge

Bork would not prevent a handful of 'mega-corporations' from

developing." (Id. at 74.) Here again, no authority or argument

is offered t« support the charge. More reprehensibly, the point

is deceptively hedged. A note says the charge is based on Judge

Bork's view "that the antitrust laws should not be applied to

conglomerate mergers." (Id.; emphasis added.) But Judge Bork has

explicitly said that conglomerate mergers are properly the subject

of law, even if not the antitrust laws. In other words, he has

said most emphatically that he does is not mindlessly favor "mega-

corporations" in any unqualified sense, in direct contradiction to

what the report says. His view was set out in Paradox as follows:

There exists a vast literature about conglomerate
mergers. Much of it has to do with their effect
onthe overall concentration of the American
economy, the tax incentives that propel them, the
conglomerateur's propensity to issue weird and
perhaps misleading securities, the difficulties
ofapplying accounting principles to determine
aconglomerate's real profitability, and many
othermatters. Of these issues I will have little
or, more accurately, nothing to say. They all
raiseinteresting and important questions, and on

- 4 -
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some of them the evidence is not yet in. But they
have one thing in common. They are not antitrust
issues. Antitrust is concerned with the effects
of market behavior and structure upon consumer
welfare. Other matters, if they raise problems,
must be taken care of by other laws.

Paradox at 248; emphasis in original.

Much has been made during this debate of Judge Bork's "nu-

ances," the implication being that there may be points in his

thinking too subtle for the committee and the American people to

grasp. But the report's authors do not have the excuse of

incomprehension. In assessing Judge Bork's views in the antitrust

area, the drafters of the report clearly understand what Judge

Bork has said and written; they nevertheless consciously mis-

represent those views. It is a sad thing — and one that for the

sake of the country should not be repeated — to see a Supreme

Court nominee evaluated with such a lack of seriousness and such a

disregard for reasoned argument.

- 5 -
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11

THE ALLEGED "CONFIRMATION CONVERSIONS"

(Reply to Majority Report, pp. 93-96)

The majority report acknowledges that "much has been made

of [Judge Bork's] so-called 'confirmation conversion.'" Indeed,

some Senators have announced their intentions to vote against

Judge Bork chiefly on this ground. Yet the majority cites alleged

shifts in position on only three issues: (1) women's rights under

the equal protection clause; (2) the "clear and present danger"

test for speech advocating the violent overthrow of our govern-

ment; and (3) First Amendment protection for non-political speech.

(Majority Report, p. 93.) In making its allegations, the majority

misrepresents Judge Bork's positions and seems incapable of

understanding that all judges — especially those who advocate

judicial restraint — can and do respect and follow precedent with

which they personally disagree.

I. WOMEN'S RIGHTS UNDER THE EQUAL PROTECTION CLAUSE

Contrary to the majority report's charge (Majority Report,

p. 45), Judge Bork has never written or stated anywhere that the

equal protection clause does not apply to women. Judge Bork

testified to his view that the equal protection clause applies to

all persons, pursuant to its plain language: "No State

shall . . . deny to any person within its jurisdiction the equal

protection of the laws." He directly refuted the charge that he

was changing his position: "I never complained about applying the

clause [to women]." (Tr., Sept. 18, 1987, p. 266.) As he pointed

out with respect to his constitutional law classes at Yale
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university: "I have been teaching those cases in which [the

Supreme Court] applied the equal protection clause to women

before, and I have never criticized them, never complained about

them." (Id.)

The majority report overlooks this unambiguous testimony

and claims that "[p]rior to the hearings, Judge Bork engaged in a

sustained critique of applying the equal protection clause to

women." (Majority Report, p. 45.) This so-called "sustained

critique" is based on the majority's misuse of isolated quotations

from a 1971 article and three speeches, none of which addresses

the applicability of the equal protection clause to women.

A. The 1971 Article

When Bork wrote his 1971 article Neutral Principles and

Some First Amendment Problems. 47 Ind. L.J. 1 (1971), the equal

protection clause had not yet been used to strike down a gender-

based classification, so Bork could hardly have been criticizing

this later development. What Judge Bork's 1971 article actually

did was to join Justice Harlan's criticism (expressed in Justice

Harlan's dissent in Shapiro v. Thompson. 394 U.S. 618 (1969), of a

strand of equal protection analysis unrelated to women's rights —

i.e., whether some rights are more deserving of equal protection

than others. Bork and Harlan argued against such an approach.

At the time of the article, there were three strands of

equal protection law: (1) distinctions between any persons,

including men and women, were invalid unless they had a "rational

basis"; (2) race and ethnicity were "suspect classifications"

- 2 -
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subject to "strict scrutiny"; and (3) classifications adversely

affecting "fundamental rights" were also subject to "strict

scrutiny." It was only the third strand of equal protection

analysis, which denigrated some rights as inferior to others, that

Bork addressed and criticized in his 1971 article.

Along with Harlan and Bork, many other legal scholars have

criticized this third strand of equal protection analysis as

unprincipled or incoherent. See, e.g.. Gunther, In Search of

Evolving Doctrine on a Changing Court: A Model for a Newer Equal

Protection. 86 Harv. L. Rev. 1, 8 (1972); Wilkinson, The Supreme

Court. The Equal Protection Clause and the Three Faces of

Constitutional Equality. 61 Va. L. Rev. 945, 946, 950-56 (1975).

And, perhaps because of the persuasive criticisms by Harlan, Bork,

and others, the Court has not recognized any new "fundamental

rights" under the equal protection clause since the 1969 Shapiro

decision. See G. Gunther, Cases and Materials on Constitutional

Law, p. 589 (11th ed. 1985) ; Note, Justice Stevens' Equal Pro-

tection Jurisprudence. 100 Harv. L. Rev. 1146, 1149 n.16 (1987).

B. The Speeches

Neither do the quotations from Judge Bork's three cited

speeches question the applicability of the clause to women. These

quotations only criticize the "group-by-group" approach to the

"suspect classification" strand of "strict scrutiny" analysis — a

criticism shared with Justicfe Stevens. Gender became a "suspect

classification" under the Court's fragmented decision in Craig v.

Boren. 429 U.S. 190 (1976). Three Justices — Stevens, Burger,

- 3 -
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and Rehnquist — refused to hold gender a "suspect classifica-

tion." Justice Powell also expressed his doubts as to the "multi-

tiered" approach. Jd. at 210, n.l. Nevertheless, the Court

applied a new "intermediate" level of "scrutiny" to gender clas-

sifications. Justice Stevens forcefully attacked this new

doctrinal development in a concurring opinion:

There is only one Equal Protection Clause. It
requires every State to govern impartially. It
does not direct the Court to apply one standard of
review in some cases and a different standard in
other cases.

Id. at 211-12.

Justice Stevens' position is that all cases should be decided

under the single "rational basis" test and that under that test

classifications based on sexual stereotypes should be held ir-

rational. See Note, supra. 100 Harv. L. Rev. at 1155-56.

Judge Bork testified that he agrees with Justice Stevens'

approach — an approach that has led to the same results in gender

cases as the problematic "multitiered" approach. Bork explained:

I objected to [the way] the Supreme Court was
using a method of saying this group, illegitimate
children, aliens is in; this group, somebody else,
is out. That seemed to me to be a very funny way
to proceed . . . because we have no evidence that
any of those groups are meant to be in or out. It
is much better to proceed under the reasonableness
test . . . Any person is covered. That means
everybody is covered, men, women, everybody.

Tr., Sept. 16, pp. 73-74.

The Court had previously struck down a gender-based
classification in Reed v. Reed. 404 U.S. 71 (1971), by applying
the usual "rationality" standard of review. (Majority Report,
pp. 55-56.)

- 4 -
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The majority report asserts that if Judge Bork has adopted

the Stevens test, he has done so only at the hearings. But the

plain fact is that before the hearings, Judge Bork had not written

or spoken at all (other than in the classroom) concerning the ap-

plicability of the equal protection clause to women or concerning

the proper level of scrutiny. The majority's charge of a "confir-

mation conversion" is based on its own groundless pre-hearing

propaganda.

II. DISSIDENT POLITICAL SPEECH

The majority report accuses Bork of having made a

"dramatic change in position" on political speech when he testi-

fied that he accepts the "clear and present danger" test as

formulated by the Supreme Court in the Brandenburg decision "as

settled law." (Majority Report, p. 94.) The majority also

charges that Bork took inconsistent positions when he refused to

disavow earlier theoretical criticism of Brandenburg on September

17, after saying the previous day that Brandenburg is "right."

(Id., at 52.)

Review of the testimony refutes the majority's charges.

At no point did Judge Bork recant his theoretical criticisms of

Justice Holmes' rationale for protecting advocacy of violence or

of the Brandenburg rule. Rather, on both September 16 and

September 17, Bork indicated only that he accepted Brandenburg as

stare decisis. He testified that the rule was "an acceptable

- 5 -
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place for the law to settle" (Tr., Sept. 16, p. 135), "a position

which is okay," and law that he would apply as a judge. (Tr.,

Sept. 17, p. 216).

Nevertheless, Judge Bork reiterated his conclusion that

the Holmes position is logically inconsistent (Tr., Sept. 17,

p. 214). Judge Bork explained that he accepted the Brandenburg

requirement of "imminent lawless action" not because he endorsed

Holmes' theory, but because he judged our society to be strong and

stable enough to tolerate advocacy of violence. (Tr., Sept. 16,

pp. 120, 121, 127.)

As Judge Bork observed during his testimony on

Brandenburg:

If disagreement on .leoretical basis with a case
you are willing to accept as an established
precedent is somehow a problem, then I think every
candidate who has thought about areas of the law is
going to have a problem. Because many cases we
[judges] accept we don't agree with . . . .

Tr. Sept. 17, p. 209.

All judges recognize that they must respect and follow precedent

with which they personally disagree, and should seek to overrule

precedent only for compelling reasons. The majority report's

astonishing conclusion that Judge Bork's position creates an

"irresolvable tension" (Majority Report, p. 22) would disqualify

every qualified candidate from membership on the Court. It is

Holmes contended that the speaker's ideas must be given a
chance to be "accepted by the dominant forces of the community."
Bork's criticism is that, if the speaker's ideas are accepted by
the "dominant forces" in a democratic society, those ideas will
have their way without the need for violent overthrow.

- 6 -
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ironic — indeed, Kafkaesque — that the majority would cast a

"pall of orthodoxy" on the federal judiciary over the issue of

dissident speech.

III. NON-POLITICAL SPEECH

The majority report finds Judge Bork's acceptance of the

Supreme Court's opinions protecting non-political expression in-

consistent with his position "prior to the hearings" that speech

must relate in some way to the political process in order to

obtain protection. (Majority Report, pp. 55-56, 94.) The facts

are, first, that Judge Bork continues to stress the central im-

portance of protecting our free and open political process; and

second, that he has come to see more and more kinds of free speech

in our society as crucial to that protection. To persist in

calling this development "inconsistency" in a pejorative sense is

to show deep intolerance for complexity in the law and for the

necessary role of change in the life of any thoughtful,

nondoctrinaire person.

In addition, Judge Bork accepts the current position of

the Court as "settled law" which he would apply and not seek to

change. (Tr., Sept. 17, p. 20.) This, too, is a position that

the report simply chooses to ignore.

The majority's portrait of Tudge Bork's pre-hearing state-

ments is misleadingly incomplete. The report (Majority Report,

pp. 55-56) relies on a quote from a 1979 speech. But the

In the speech, Judge Bork stated: "But in these indirect and
relatively remote relationships to the political process [such as

(Footnote Continued)

- 7 -
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majority must be aware that Judge Bork modified these views well

before the hearings, in a 1984 letter to the ABA Journal stating:

"I have long since concluded that many other forms of discourse,

such as moral and scientific debate, are central to a democratic

government and deserve protection." This shift was the sign of a

scholar's willingness to reexamine his views and change them in a

reasoned manner consistent with his underlying philosophy of

judicial restraint.

Judge Bork's testimony reveals that his current views on

the protection of nonpolitical speech are identical to the views

expressed in his 1984 letter. He testified that:

[T]he realm of politics extends much more through
life than it used to, particularly in part because
of the spread of Government throughout life. So
that the area of what is political or what affects
politics has expanded enormously, and fiction af-
fects it and . . . so on.

Tr., Sept. 16, pp. 111-12.

The committee cites a 1985 interview in which Judge

Bork indicated that the Framers could not have intended that

"paintings, statues, dancing and so forth — anything that's

expressive — is protected." During his testimony, Judge Bork

pointed out that this interview was primarily a discussion of

whether the Framers would have protected nude dancing (Tr.,

Sept. 17, at 19); the majority ignores this testimony. Judge Bork

(Footnote Continued)
art], verbal or visual expression does not differ at all from
other human activities, such as sports or business, which are also
capable of affecting political attitudes, but are not on that
account immune from regulation." (Majority Report, pp. 55-56.)
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also testified that "there are all kinds of forms of expression,

discourse, literature that seriously affect the way we view our

society and the way we view ourselves and so forth, and I am

willing to protect that." (Tr., Sept. 17, p. 20.) He adhered to

his view that he would not protect obscenity or pornography, but

said that he would probably protect topless dancing by an African

dance troupe because "that is . . . a cultural display, and it

does affect our view of things." (Tr., Sept. 17, pp. 20-21.)

Judge Bork's positions demonstrate not inconsistency but a

willingness to reexamine his views and to expand First Amendment

protection to forms of speech that are important to the political

function of speech in a democratic society. In this he reveals a

consistent determination to preserve and defend the core value

protected by the First Amendment.

Prior to the committee hearings, Judge Bork's critics at-

tempted to paint him as a rigid, inflexible ideologue. When his

testimony quickly demonstrated this characterization to be absurd,

the charge shifted. Changes in Judge Bork's views that disprove

his intellectual inflexibility are now presented as evidence of a

lack of principle or willingness to compromise principle in order

to be confirmed as a Justice. The new charge is as unfair as the

old one.

The charge is reminiscent of nothing so much as the old

custom in which women accused of being witches were thrown into

the water. If they drowned, they were innocent. If they floated,

they were displaying powers that could only belong to a witch, so

- 9 -
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they were burned. The analogous reasoning in the majority report

would raise a smile were it not for the dangerous precedent set by

the irresponsibility of the argument.

- 10 -



4440

12

JUDGE BORK AND CRIMINAL LAW ENFORCEMENT

(Reply to Omissions in Majority Report)

Criminal law issues take up almost one-third of the

Supreme Court's docket. This is by far the single largest

category of matters that the Court must address. The record

discloses that the chairman believed that "the vast majority of

the committee" found Judge Bork's criminal law views to be ac-

ceptable, presumably because they comported with the views of the

committee's members. Thus, the majority report notes that Senator

Biden, addressing a group of law enforcement witnesses who were

testifying in support of Judge Bork, stated:

[O]f all the areas of the law, we've spent the
least amount of time discussing . . . the law
enforcement side . . . . fTihe vast majority of
the committee, those for and against, are in
agreement with you fin] joining Judge Bork
as it relates to law enforcement.

Tr. Sept. 22, p. 295; emphasis added.

If the majority's position has, in fact, been accurately

characterized by Chairman Biden, then it should acknowledge

Donald Baldwin, Executive Director, The National Law En-
forcement Council; Dewey Stokes, President, Fraternal Order
of Police; Robert Fuesel, President, Federal Criminal In-
vestigators Association; Jerry Vaughn, Executive Director,
International Association of Chiefs of Police; John Bellizzi,
Executive Director, International Narcotics Enforcement
Officers Associa- tion; Gary Bittick, Executive Director,
National Sheriffs Association; John Duffy, Chairman, Law and
Legislative Committee, National Sheriffs Association; John
Hughes, Director, National Troopers Association; Frank
Carrington, Executive Director, Victims' Assistance Legal
Association.
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affirmatively Judge Bork's acceptability in the criminal law

field. Put another way, if criminal law were the test, Judge Bork

would apparently receive support from "the vast majority" of the

Senators on the Judiciary Committee.

If, on the other hand, the majority Senators deliberately

did not question Judge Bork about law enforcement because they

knew his responses would help his confirmation and, therefore,

damage their efforts to do him in, then, of course, that too

deserves the attention of the full Senate when Judge Bork's

nomination is debated.

In any case, it is plain that Judge Bork would, in fact,

bring to the Supreme Court an outlook on criminal justice issues

that marks him as a solid mainstream jurist and not a member of

either lunatic fringe. The record establishes this beyond any

doubt.

Judge Bork has testified that the Constitution in at least

four places recognizes the death penalty. This means that, like

Justice Powell whom he would replace, Judge Bork cannot find

capital punishment per se unconstitutional. This is, of course,

an unexceptionable mainstream view, based on the words of the

Constitution and supported overwhelmingly by the people.

The Constitution and the American people are also in

agreement on the principles that courts must apply to determina-

tions of guilt or innocence for those accused of crime. In

response to Senator Humphrey, Judge Bork summarized those

principles:

- 2 -
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I think a judge has two responsibilities. One is
to ensure 'that any accused gets a fair, completely
fair trial, so that he is not prejudiced in any
way. But the other responsibility is not to elab-
orate legal doctrine so that the appeal becomes a
game, and somebody gets off on a technicality,
which has nothing to do with fairness.

Tr., Sept. 18, p. 39.

Judge Bork has stated succinctly the right standards for

criminal trials. Judges must see to it that every defendant's

absolute right to a fair trial is fully protected, while insuring

that defendants are not absolved from responsibility for their

acts for reasons that have nothing to do with fairness.

Judge Bork's record as a Circuit Judge demonstrates that

in criminal cases he has applied these principles fully and

fairly. Judge Bork has not hesitated to reverse convictions where

the trial was unfair, where the evidence was insufficient, or

where the Constitution mandated reversal. In other criminal cases

Judge Bork and his colleagues affirmed convictions and in those

cases justice was done. None of these decisions — whether

reversing or affirming convictions — has been reversed either en

bane or by the Supreme Court.

Judge Bork's performance as Solicitor General also estab-

lishes that his abiding commitment to the Constitution will mean

fairness to both accuser and accused. Two examples make this

point. In Gregg v. Georgia. 428 U.S. 153 (1976), he argued in an

amicus brief that the death penalty was not a violation of the

Eight Amendment's prohibition of cruel and unusual punishment.

The Supreme Court agreed, in a decision supported by Justice

Powell.
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In another case Judge Bork was called upon to defend the

federal conviction of a black man for narcotics and criminal

income tax charges. This defendant's petition to the Supreme

Court claimed that the government's principal witness had commit-

ted perjury at trial. After an investigation Judge Bork

determined that the government should confess error and ask the

Supreme Court to remand the case to the court of appeals to

consider whether the conviction should be reversed. He took this

principled action over the strong protests of the United States

Attorney because he believed that the question of the fairness of

defendant's trial demanded it be done.

In the light of his record, it is not surprising that

Judge Bork's sound approach to criminal law issues has met with

approval from diverse quarters. Roy Innes, Chairman of the

Congress of Racial Equality, has cited it as a reason why he sup-

ports confirmation here. So too have representatives of over

400,000 law enforcement officers (Tr., Sept. 22, pp. 247-88) as

well as the President-Elect of the National Association of

District Attorneys. (Tr., Sept. 23, pp. 229-30.)

In sum, Judge Bork's record shows beyond any doubt that on

criminal law issues he would adhere faithfully to the

Constitution's mandate that every defendant receive a fair trial

without reaching to grasp a Constitutional or other rationale for

insisting that the system provide a perfect one. That is no more

and no less than the Constitution and the people can demand. Not

even the most strident opponents of his confirmation have objected

to his record and philosophy in this critical area. That is

because they cannot do so.
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LATE YESTERDAY ACL1-' 30A3D VOTED TC CPPOSS NOMINATION CF J'JDGE
T 8ORK TO U.S. SUPREME COURT.

ARE MOVING AT ONCE 70 PUT
•LOCK HI3 APPOINTMENT.

IN «OT:CN NATIONWIDE MOBILIZATION PLAN TC

DETAILED RESEARCH REVEALS SORK FAS MORE DANGEROUS THAN PREVIOUSLY
BELIEVED. HIS STATED VIEWS CLEAPL* PLACE HIM OVTSIEI ANY SAN3E 0"
JUCICIAL PHILCSOPHT ACCEPTABLE IN SECSNT DECADES. IF HIS VIEWS WSR:
TC PREVAIL WE RISK N0THIN3 SHORT OF WRECKING ENTIRE BILL IT RI3STS
AMO FEDERAL COURTS TV PROTECTING INCIVIOU'AL LIBERTY.

AC-'.1'5 DECISION NOT PREMISED ON SINGLE ISSUE LIKE ABORTION ...
RACIAL E;UALITY ... SEX DISCRIMINATION ... PRIVACY ... RELIGIC'JS
LIBERTY ... OR ARTI3TIC F?EEDCH -- EVEN THO'JSH ALL THE3E WOULD 3E
IN GRAVE DANGER. O'JR DECISION TC CPPOSE IS FAR MCRE BASIC:
HIS CONFIRMATION WCULD THREATEN O-JS SYSTEM OF GOVERNMENT.

HE DOES NOT BELIEVE IN SUPREME COURT'S ROLE AS DEFENDER OF LIBERTY
AGAINST GOVERNMENT ABUSE. IN HIS MIND CONSTITUTION PROTECTS POWER
OF MAJORITY TO IMPOSE TT3 MORAL VALUES ON ALL CITIZENS. RECORD
SHOWS HE BELIEVES THAT SUPREME CC'JRT MUST DEFER TO THE VtLL OF LCCA1
MAJORITIES -- STATE AND LOCAL LEGISLATURES.

THIS :S BASIS TOR DESTROYING PROTECTIVE FUNCTION CF FEDERAL COURTS
AND OVERTHROWING AMERICAN TRADITION OF TOLERANCE FOR MINORITY
BELIEFS. CHURCH/STATE ISSUE GOOD EXAMPLE. 3ORK SAYS "GOVERNMENT ::
INEVITABLY EMTANSLED WITH RELIGION." HE BELIEVES "...EXCLUSION (CF
RELI5I0M IN PUBLIC SCHOOLS) IS AN AFFRONT TO DEMOCRATIC MAJORITY...

AM PREPARING DETAILED MEMO FOR YC'J. TIME IS SHORT. URGENTLY NEED
YOUR IMMEDIATE FINANCIAL HELP TO LAUNCH THIS MOBILIZATION. ONLY
TOUGH, TARGETED CAMPAIGN WILL WORK. PRESS RELEASES, SINGLE ISS'JE
PLEAS, 'SHOUTING FROM ROOFTOPS' SIMPLY NOT ENOUGH.

ACLU IN UNIQUE POSITION TO MAKE DIFFERENCE BECAUSE SENATE KNOWS WE
HAVE SPECIAL CREDIBILITY WHERE ENTIRE BILL OF RIGHTS AND FEDERAL
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COMMITTEE FOR A FAIR CONFIRMATION PROCESS

October 20, 1987

THE CAMPAIGN AGAINST BORK: HOW FAR IS TOO FAR?

Every political debate has its exaggerated charges and

inflated rhetoric. But the falsehoods spread in the last four

months by the anti-Bork campaign have been much uglier than the

usual give-and-take of American public life.

First, the campaign has told a considerable number of

plain lies, using words that are either false or deliberately

twisted to convey the opposite of the truth.

Here are just a few examples:

—People for the American Way's main anti-Bork TV ad is

narrated by Gregory Peck. Bork, says Peck in the ad, "defended

poll taxes and literacy tests, which kept many Americans from vot-

ing." Anyone who actually took these positions would indeed be

unfit to sit on today's Supreme Court.

But the accusation is a lie. Robert Bork has never

defended any poll tax, and he has never defended any literacy

test.

He has, as is well known, argued with parts of some of the

Supreme Court's opinions on these matters, on the grounds that the

Court reached its conclusion through wrong reasoning. That is a

very long way from defending poll taxes. To say otherwise is

simple falsification of the facts.

—One of PFAW's big newspaper ads against Judge Bork

claims he ruled that a company could force women to be sterilized
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or lose their jobs. Five women, the ad goes on to say, "underwent

surgical sterilization."

The fact is that the women who chose sterilization were

not part of the case that Judge Bork heard. No woman was coerced

into sterilization as the result of any ruling Judge Bork made.

You can see why this particular lie is an especially in-

flammatory one.

—The National Abortion Rights Action League has gone

farther on the subject of sterilization. A NARAL anti-Bork news-

paper ad says, "According to Bork, women can be forced to choose

between being sterilized and losing their jobs." Anyone who

really takes this position as NARAL states it, is of course a

moral monster.

Here is what really happened: A case that Judge Bork once

heard on appeal involved chemical company jobs that exposed work-

ers to relatively high levels of lead. The lead caused birth

defects. It was established, however, that the company could not

get the lead out of the process. This was the awful circumstance

that forced some women into their grim choice, not anything done

or said by Judge Bork.

— A Planned Parenthood anti-Bork ad begins, "Robert Bork's

Position on Reproductive Rights: You Don't Have Any." This is,

needless to say, an absurd slander even on the face of it.

—This Planned Parenthood ad also says, "Bork sees the

Court not as a problem-solver, guided by past decisions, but as a

reckless troublemaker." Judge Bork sees no such thing. He has

said the opposite at length under oath. Not one word he has writ-

- 2 -
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ten in his five years as a judge on the U.S. Court of Appeals

provides evidence to the contrary.

— A self-described "study" by Public Citizen accuses Judge

Bork of favoring business over consumers 96 percent of the time in

"controversial" cases. This "study" ignores 86 percent of Judge

Bork's opinions to reach this conclusion.

—It is hardly necessary to repeat the scurrilous details

of Senator Kennedy's "back alley abortion" campaign opener.

Second, the anti-Bork campaign has relied on a good number

of larger, but no less clear, distortions of the record.

—For instance, the campaign has repeatedly accused Judge

Bork of having called the 1964 Civil Rights Act, or the principle

of the Act, something of "unsurpassed ugliness."

The real story is this: In that 1963 New Republic article

in which the controversial phrase occurred, then-Professor Bork

quoted Mark DeWolfe Howe, who had said that Southern resistance to

civil rights advances was an effort to preserve the "ugly customs

of a stubborn people."

Bork agreed with him. As Bork put it, "Of the ugliness of

racial discrimination there need be no argument." He also

expressed this sentiment elsewhere in the article.

What worried Bork, though, was that even the best

intentioned legislation, like civil rights laws designed to

prevent the oppression of a minority, could at some point turn

into another form of coercion by a majority. It was coercion,

according to Bork, that was the idea of "unsurpassed ugliness."

- 3 -
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Bork chose to make his argument using the word "ugliness,"

of course, to emphasize that he was addressing the same set of

problems originally raised by Mark DeWolfe Howe.

Bork's worries were by no means the anxieties of an

extremist. In that same issue of the liberal New Republic, the

editors wrote that many of the magazine's readers shared Bork's

doubts.

Bork was wrong in his 1963 analysis of the pending civil

rights legislation. He repudiated this early view, publicly,

fourteen years ago. To attack Bork using a position that he long

ago disowned is character assassination. To present that early

phrase of his as evidence of racism is worse.

— A final example: The anti-Bork campaign's use of the

word "extremism" goes beyond the bounds of honest differences of

opinion. Judge Bork has sat on a federal appeals court for five

years. To take only the most dramatic of the statistics on this

issue, he has never been reversed by the Supreme Court. He is the

only judge of the D.C. Circuit Court with this record. Judge

Bork's fellow Circuit Court judges appointed by Democratic

presidents have voted with him from 75 ranging upward to 91

percent of the time.

There is simply no intelligible meaning of the word

"extremist" that fits these facts.

The people campaigning against Judge Bork may have an

answer to this challenge. But we do not know, because they have

dealt with it by simply sweeping his judicial years under the rug

and acting virtually as if they did not exist.

- 4 -
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This is not honest. It is the sort of practice that tries

to prevent difficult questions from ever being discussed. It is

not fitting behavior in a free society committed to settling its

disputes through the open competition of conflicting positions and

ideas.

Respectfully submitted,

COMMITTEE FOR A FAIR
CONFIRMATION PROCESS

BY:

Of Counsel,

Griffin Bell
Carla Hills
Michael Armstrong
Leonard Garment

Leonard Garment

- 5 -



4451

15

11/hy the US. Senate
""should take a

very dose look at
Robert Bork.
President Reagan has nominated Robert H. Bork to the U.S.

i . i , Supreme Court. Under the Constitution, the U S. Senate must give

SQV1CC 3I1Q COnSCni on all judicial nominations. In other words, the President names someone

to the Court, but the Senate has an equal power to confirm or reject

the nominee

If the Senate should reject the nomination, it would not be unusual in

- ^ f - . . — - ^ American history. All told, it has happened to nearly twenty percent of all Court

nominees and to nine Presidents from George Washington to Richard Nixon

In looking at this nominee, the Senate has valid reason to examine his ideology and philosophy.

As the Cleveland Plain Dealer put it, "His ideology, his conservative legal philosophy—in short,

his politics. Reagan considered them, so must the Senate."

In the end, a Supreme Court Justice is not supposed to be a White House "team player,"

similar to a Cabinet member. The Supreme Court is a separate branch of government, and Justices

are supposed to be independent of mind as they rule for a lifetime on the rights of aH Americans.

Before granting such power to Robert Bork, the Senate must satisfy itself on these and other

important questions.

I s h e q u a l i f i e d ? There is more to a Supreme Court
nominees fitness than good grades in law school or high marks
from fellow lawyers The Senate should examine Mr Bork care-
fully—his independence, his sense of justice his entire record,
including his role in the 191"] Sa'urday Night Massacre

Is h e i n d e p e n d e n t ? At the hwght of the major
(onstitutional crisis olnur time Watergate Robert Bork fired
special prosecutor Archibald I n\ \fter his superiors resigned
rather than follow Richard Nixiin s order what principle ot
justice permitted Robert Bork lu carry it out'

I s h e f a i r m i n d e d ? rin- Senate should learn why
Mr Bork criticized a congressional ban on literacy tests used
to prevent minorities from voting Or why he so consistently
favored large corporations in cases involving anti-trust, consumer
protection, pollution, and worker safety issues

Does he believe in equal justice?
Robert Bork has written in favor of a Virginia poll lax, against
equal accommodations for blatk Americans, and against the
principle of one man-one vote The Senate must know whether
Mr Bork will try to roll bac k the dock on the civil rights gains
of the last three decades

Does he believe in the right to
p r i v a c y ? He has argued many limes that the Constitution
Joes not specifically recognize the right to privacy In one case
he said the state i»uld prevent mami-d louples Irom using
contraceptives at home

Will he protect free speech?
Bork has said tnat the First Amendment applies only

p Robert
ndment applies only to speech

that is "explicitly political," not to artistic literary, and scientific
expression While he says he has changed his mind, it is not
i lear whether he still thinks artistic expression should be free
Therefore, the Senate needs to understand how he would judge
the content of literature the theater, movies, television, tapes,
records concerts and live pertormances

The Senate should know why, OR issue after issue, from
access to the courts to the rights of minorities, he has consistently
condemned the Supreme Court s efforts to protect individual
rights and precious freedoms

As Business Week said, Justice wears a blindfold, but
the Senate should not

Before the hearings begin in September, we urge you to
learn how your Senators view Robert Bork and we urge you to
learn more about him vourself

If you want to know more about Mr Bork s views.
wnte lo us. People For The American Way has studied
and summarized his record in six anas. Qvd Rights.
Privacy, ChurctSWe, Free Speech, Special Prosetntor'
Saturday Night Massacre, and Judicial Philosophy.
Write People For the American Why, 1424 16th
Street N.W., Washington, D C 20036.
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What women
have to fear from

Ro
"\/ou wouldn't vote for a politician

y who threatened to wipe out
JL every advance women have made

at the 20th Century, yet your Senators an
poised to cast a vote that could do just
that Senate confirmation of Robert Bork
to the Supreme Court might cost you the
right to make your most personal and
private decisions. His rulings might
leave you no choice—in relationships,
in childbeanng, in your career. He must
be stopped leu your Senators. Our lives
depend on it.

If Robert Bork is confirmed to the
Supreme Court, he'll be the deciding
vote on questions that affect every aspect
of our lives.

The fair-minded, deliberate, bal-
anced Supreme Court were all familiar
with will be a thing of the past A right-
wing 5-4 majority will prevail for decades

Robert Bork's writings and his record
demonstrate a hostility to rights most
women would consider fundamental,
from personal privacy to the equality of
women and men before the law And he's
threatened to overturn any Supreme
Court precedent that stands in his way

According to Bork, women can be
forced to choose between being steri-
lized and losing their ]obs

A state can declare the use of birth
control illegal and invade your privacy to
enforce the law

You wouldn't even be protected
against sexual harassment at work
(Robert Bork doesn't believe such coer-
cion is "discriminatory")

The fact is, Robert Bork's nomination
threatens almost every ma]or gain women
have made since we won the right to
vote He would deny women the free-
dom, fairness and independence we've
come to expect as first-class citizens

Stripped of our most basic Constitu-
tional guarantees ot personal privacy and
equal protection, women would have
no defense against the "moral majority"
extremists

First to go7 Your right to make a
private decision about abortion With
Bork on the Court, your basic freedom to
decide when, whether and under what
circumstances to bear children could be
taken away forever

:>ert Bork.
A state could ban both birth control

and abortion-throwing women back to
the age when pregnancy was, in effect,
compulsory and women risked their
lives to terminate a pregnancy

Far-fetched7 Far from it
Attempts have already been made to

officially permit discrimination against
women who've chosen abortion-even
though abortion is entirely legal. Wamen
who made this profoundly private deci-
sion, protected by our Constitution,
could be singled out and denied educa-
tion and employment opportunities

The Supreme Court
nominee doesn't think

vital Constitutional
guarantees apply

to women.

And a Supreme Court dominated
by the right would do nothing to stop it

Whatever your personal feeling
about abortion, the decision must be up
to you-not imposed by some political
appointee

But then, that's precisely why Robert
Bork was nominated to the Supreme
Court His expedient reading of the Con-
stitution allows "moral majority" extrem-
ists to hope they can force their dogma
on the rest of us under penalty of law

Beginning with abortion But
extending from there into every aspect of
womens lives, personal and professional,
as if the U S Constitution simply didn't
apply to women

The choice is stark
Your Senators can confirm Robert

Bork-inviting right-wing extremists to
challenge every right we possess

Or they can re|ect Robert Bork-
and uphold the Constitutional standards
of freedom and fairness

This is your chance to determine
the course of our country and the status
of women in a free society Act now

Or a man you've never met will
decide your future for you

We're one vote away from losing
our most fundamental rights... one
Justice away from injustice. Your
Senators must hear from you.
Many are undecided on Bork...
and wonder if you know how
much is at stake. Mail the coupons
immediately. Robert Bork must
be stopped. And itfe your turn
to make history.

Senate Office Building
Washington, DC 20510
Dear Senator

ists. Re|ect him, as the Senate has reiectt^
i the past Demand a ~

e who
n protects the rights

men Robert Bork is an extremist nominated by
remists Reject him as the Senate has rejected dne
ot five nominees in the past Demand a justice

i) understands the fundamental value of privacy
1 tairness Our lives depend on it

_ S 5 0 _ S 1 0 O _ $

thews no g

NARAL

stops Thi
oing back

Washing!

Abortmn Rights
Street N W 5th
ion DC 20005

Floor
League
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Robert Bork'sPosition
onReproductiveRights:
I )your senators vote to confirm the Administra-

tions latest Supreme Court nommee.you It need
More than a prescription to get birth control It
Might take a constitutional amendment Robert
&>rk is an extremist who believes you have no con-
stitutional right to personal privacy He thinks the
gpvernment is free to dictate what you can and can't
do in highly personal and intimate matters such as
tharnage, childbeanng, parenting If he wins a
lifetime seat on the Supreme Court, Bork could
radically change the way Americans live Here's
how to stop him, and why

For years, "moral majority" extremists-
vyith the active support of the White House -
Have been trying to impose their beliefs on the
rest of us They think they have the nght to tell
you how to live your life So far, our democratic
system has blocked them

But now, in the waning days of the
Reagan Administration, they just might succeed
after all

They've been given their very own
Supreme Court nominee-an ultra-conservative
judicial extremist named Robert Bork-who has
repeatedly attacked important Court decisions
which protect your nght to pnvacy and freedom
from government interference in your most per-
sonal and pnvate decisions

Bork has long been known in legal circles
for his highly unusual ideas on civil rights, free
speech and personal pnvacy

Claiming to possess the only correct
method for interpreting the Constitution (he says
he can discern the "onginal intent" of the men
who wrote it two centimes ago), Bork uses
obscure academic theory to arrive at positions
that he himself admits may appear "bizarre"

As a law professor. Bork's opinions were
a, pnvate matter But as a Supreme Court justice,
he would have the power to change your life

YOU

HAVE
ANY.
Decades of Supreme Court decisions

uphold vour freedom to make your own decisions
about marnage and family, childbeanng and par-
enting But Robert Bork is convinced that gov-
ernment has the power to interfere in the most
intimate areas of all

• He attacks as "utterly specious" the
landmark Supreme Court decision stnking down
a ban by the state of Connecticut on the use of
birth control by marned couples in the pnvacy
of their own homes

• In a case involving a company which
produced dangerous amounts of toxic lead, Bork
refused to stnke down a company policy which
required female employees to become stenlized,
or to be fired from their jobs

• He denounces the Supreme Court
decision recognizing a woman's nght to choose
abortion-to make a pnvate medical decision

ibout her own

For right-wing extremists to claim Bork
shouldn't be rejected on ideological grounds,
when ideology got him nominated in the first
place, is absurd

The Senate histoncally has rejected one
out of every five nominations to the Supreme
Court The Senate has a responsibility to con-
sider nominees on the basis of how they think
and what they believe
-not just their narrow
technical qualifications

Would Robert
Bork preserve the
Court's social con-
sensus or spark
disastrous conflict'
Safeguard our liberties
or threaten their very
existence? Balance the
Court or throw it dan-
gerously out of kilter,
into the hands of
extremists dager
to tell us how to live
our lives'

Bork has
acknowledged, "There
are areas properly left
to individual freedom,
and coercion by the

STATE-CONTROU£D
PREGNANCY? Irs not as
far-fetched as It sounds.
Cwrytnf Borkt posMon to Itt
logical end, states could ban

abortion a crime, or sterilize

h« roada It, nothing In tha OS.
Committal -lnckjdbic long-
standing Suprama Court

cans from thaaa and ottlar
liarbartc violations of basic
human rights.

Of the eight Justices now on the Supremo
Court, four have generally been part of a
moderate and balanced conaensus protect-
lag Coc-itltutlonal rights and liberties.

e justices (two named by Reagan)
a against expansion of our

And if confirmed, Bork wouldn't hesitate a
moment to use that power

In his own words, Justices have a "duty"
to "require basic and unsettling changes despite
any political clamor, when the Constitution, fairly
interpreted, demands it" Bork sees the Court
not as a problem-solver, guided by past decisions,
but as a reckless trouble-maker, aggressively
seeking ways to upset past rulings he thinks
are wrong Regardless of the social havoc
that may result Or the pain and suffenng of
innocent people

What unsettling changes would Bork make
in your personal life, if the Senate confirms him'

majonty in these
aspects of life is
ivranny"

But Bork's
record proves beyond
any doubt that he
fiercely believes the most pnvate and personal
aspects of our lives-mamage, childbeanng,
parenting-are not protected by the Constitution
from government intrusion

^ ^ ^ ™ The Senate vote on Bork may be
pregnancy- ^ T ^ l more important than the next
as "wholly unjus- K s l H presidential election. Make sure your
Unable" and Itaaaaaal senators know where you stand.
"unconstitutional" H P I

• Stopped I J L J I If you don't have the nght to make
of pnvacy protec- but right- life's most important decisions-free of
tions, we couldn't winger Bork outside interference-what are the rest of
even choose our JJ°U" """" your rights worth'
own relationships or offbaianca. f the Senate confirms Robert Bork,
living arrangements it will be too late Your personal pnvacy, one

ithout fear of gov- of the most chenshed and unique features
of American life, has never been in greater
danger Please, mail the coupons immediately

emment intrusion Bork upheld a local
board's power to prevent a grandmother from liv -
ing with her grandchildren because she didn't
belong to the "nuclear family"

is this the sort of closed-minded extrem-
ism we want on the Supreme Court' Are we
ready to turn back the clock to a time when "moral

jonties" choked off almost all family planning
tions through a welter of state and local laws'

It has happened before Deprived of your
constitutional right to pnvacy, it can happen again

Presidents serve four years, senators
serve six But Robert Bork-if confirmed by the
U S Senate-will be on the Supreme Court for life

opti

Do the
court justice.
Block Bork.

M.HHH.M.M.M.MM.HM.M.B M M W* « • • K HH HH WM • • M Hi HI • • II* 1M • • • • • • • • • • • • • • • •

Mail now or CALL your Senators (202) 224-3121. fj Planned Parenthood*
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The nomination of Robert Bork for a vacant seat on the Supreme Court
has caused a lot of controversy. And has a lot of people worried.

With good reason.
Robert Bork is a federal judge and former law school professor with

extremist legal views. His views are so extreme that over the last 25 years he has
consistently taken positions against the Constitutional rights of average Americans.

But don't take our word for it. You be the judge:

S t e r i l i z i n g w o r k e r s . A major chemical company was
pumping so muchlead into the workplace that female employees who
became pregnant were risking having babies with birth defects. Instead
of cleaning up the air, the company ordered all women workers to be
sterilized or lose their jobs. When the union took the company to court,
Judge Bork ruled in favor of the company Five women underwent surgical
sterilization. Within months, the company closed the dangerous part of
the plant And the sterilized women lost their jobs. [OCAW v. American
Cyanamid, 1984]

Billing consumers for power they
• e v e r g o t . Judge Bork supported an electric utility that wanted
consumers to pay for a nuclear power plant that was never built Thanks
to Judge Bork, consumers got a bill for $400 million [Jersey Central
Power &UghtvFERC, 1984]

N o p r i v a c y . Asked by TIME magazine in July if he found a right
to privacy in the Constitution, he declared,' 'I do not" To this day he says
the Supreme Court was wrong when it stopped one state from making the
use of contraceptives by married couples a punishable enme [1986 Judi-
cial Notice, regarding Griswold v Connecticut]

Turn back the clock on civil rights?
"Unsurpassed ugliness." That's how Professor Bork described a law that
said hotels and restaurants had to serve black Americans. He also criticized
decisions that stopped states from using poll taxes and literacy tests to
keep minorities from voting And he opposed the decision that made all
Americans equal at the ballot box — "one man-one vote " Ask yourself
Should America go back and re-fight settled cml rights battles7 If Robert
Bork is on the Court, we may have to.

N o d a y i n C O O r t . Robert Bork has long believed that courts
should not hear certain kinds of cases In 14 out of 14 controversial cases
involving people on social security, military veterans, minorities, the handi-
capped and the homeless, Judge Bork refused to give them their day in court

BiS business i s always right. Recent studies reveal
that Judge Bork has already made up his mind that large corporations are
nearly always right One study found he favored corporations over consumers
96% of the tune A « ^ r showed be ruled in favor of utility companies in
5 out of 5 utility rate cases. In 10 «it of 10 regulatory cases, he decided in
favor of business. And in his book on antitrust laws, he said the federal
government should "never interfere with conglomerate mergers.''

If you look past his resume, you see that Judge Bork has consistently
ruled against the interests of people Against our Constitutional rights. Anil
in favor of his extremist philosophy

His views are so extreme the White House image-makers have
launched a national campaign to re-package him as a ' 'moderate.'' Even
Judge Bork himself is out changing his image, lobbying the Senate and
the media

We're fighting back We're People For The American Way, 270,000
Americans—Democrats, Independents, and Republicans — committed to
protecting American values.

Those values have never faced a tougher challenge than Robert Bork
Please help. Write your Senators. And support our Action Fund.

Robert Bork vs. The People Don't let it reach the Supreme Court

ForThel

I Sign up here to stop Bork. ~

today Sijn bdow And support our Action Fund wilh i contribution

D I tereb»autl»rize>™ to let my Senators know that |
I vnnl them to vote against Robert Bork lor theSupreme Court |

Signal

Enclosed is a contribution o i l 10 your Action Fund to I

help you inlorm other Americans about Robert Bork •
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ANTI-BORK ADVERTISEMENT BY GREGORY PECK

Voice: There's a special feeling of awe people get when

they visit the Supreme Court of the United States — the ultimate

guardian of our rights as Americans. That's why we set the

highest standards for our highest court justices, and that's why

we're so concerned. This is Gregory Peck. Robert Bork wants tc

be a Supreme Court Justice but the record shows that he has a

strange idea of what justice is. He defended poll taxes and

literacy tests which kept many Americans from voting. He opposed

the civil rights law that ended "whites only" signs at lunch

counters. He doesn't believe the Constitution protects your right

to privacy, and he thinks that freedom of speech does not apply to

literature and art and music. Robert Bork could have the last

word on your rights as citizens, but the Senate has the last word

on him. Please urge your Senators to vote against the Bork nom-

ination, because if Robert Bork wins a seat on the Supreme Court

it will be for life — his life and yours.

[Scene: A young family (mother, father and two sons —

approximately 7 and 9 years old) walks up the stairs of the

Supreme Court Building and stares at the inscription ("Equal

Justice Under Law") above the door (father points it out to

youngest son). The camera then focuses on the Court building,

which shortly thereafter swings back to make room on the left-hand

side of the screen for a head and shoulders shot of Judge Bork.

Thereafter Robert Bork is on the left of the screen and the

Supreme Court building is on the right. After a few moments, the
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Supreme Court building swings back to fill the entire screen and

eliminate Bork. The camera then shows the family members once

again staring at the Supreme Court (supposedly pondering the

protection it provides U.S. citizens), while a gentle wind ruffles

their hair.]

- 2 -
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WHY THE UNITED STATES SENATE

SHOULD NOT CONSENT TO THE NOMINATION OF

JUDGE ROBERT H. BORK TO BE

A JUSTICE OF THE SUPREME COURT

A COMMON CAUSE REPORT

Philip Heymann, Senior Counsel
Fred Wertheimer, President
September, 1987
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The heart of the issue presented to the Senate by

President Reagan's nomination of Judge Robert H. Bork is

whether the role of the Supreme Court, as we have understood

it for half a century, should be radically changed and greatly

diminished. Judge Bork has relentlessly advocated such a view

for more than two decades. He was nominated in order to put

this view into effect. The Senate must fully share with the

President responsibility for any proposal to change radically

— to reduce drastically — the role the Supreme Court has

played for fifty years. A Senator who believes that the

allocation of responsibilities among our three great branches

of government is basically sound and opposes radical change

must vote against the nomination.

The grounds of Common Cause's opposition to Judge Bork's

confirmation are straightforward. First, Judge Bork has built

his career upon the premise that the role the Supreme Court

has played for fifty years should be changed radically. He

has indicated, as clearly as an individual not on the Court

could, that he would if confirmed seek to put into effect the

views he has so often and so publicly urged — drastically

reducing the Court's role. Second, Judge Bork's case for

abandoning the Court's traditional approach to constitutional

decision-making is without merit or real substance. The

nation has benefited from the continuity of jurisprudence that

has resulted from reliance on precedence by both conservative

and liberal courts over the past fifty years. Third, the cost

of accepting the drastically reduced role of the Supreme Court

sought by Judge Bork would be, as he has explicitly

acknowledged over the years, the sacrifice of an imposing

range of liberties and rights that we now identify with being

an American citizen.

For half a century, the great conservative as well as

liberal Justices of the Supreme Court have understood that the

framers of the Constitution and its amendments intended the

Supreme Court to play a central role in protecting the

liberties and rights of individuals under such broad

provisions as the "due process" and "equal protection"
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clauses, as veil as under more specific provisions of the

Constitution. The courts as a result have long been open to a

variety of claims by individuals for constitutional protection

against actions of the states and the federal government.

Judge Bork's philosophy would have prevented recognition of

many of these claims, involving numerous rights we all now

take for granted. Judge Bork has found "judicial tyranny" in

the Court's recognition of these rights and has urged that

much of the jurisprudence of a half-century be rooted out by

new Justices who would not allow individuals to challenge the

state on the basis of the grand principles of due process and

equal protection and who would narrow the reach of the First

Amendment.

The allocation of responsibilities among our three great

branches is fundamentally sound, and the Supreme Court has

served the country well over the last half-century. Judge

Bork's nomination represents a radical rejection of much of

the Court's work and of the way it has reached its decisions;

and it represents a concrete effort to put that rejection into

effect. For that reason Common Cause is taking the extremely

rare step of opposing a judicial nominee, the unprecedented

step of opposing a nominee to the Supreme Court.

I. The Role of the Senate

Despite a strong case for a far more active Senate role

in the confirmation of Supreme Court nominees, based on the

language, the history, and the precedent of the "Advice and

Consent" clause, the Senate has been cautious in consideration

of matters of ideology and political philosophy. Avoiding

stalemate between the nominating President and the reviewing

Senate has seemed an important enough objective to warrant

some senatorial deference in the great majority of cases. The

benefits are great, the cost small in most cases; for the

candidate, whether conservative or liberal, feels bound by the

widely accepted obligation of Justices to respect the prior



4460

judgments and wisdom of the Court. But this is not the case

with Judge Bork.

When a nominee to the Supreme Court has made as clear as

he possibly can his belief that whole bodies of decisions by

the Court are illegitimate and unconstitutional — and when

the President has chosen the nominee precisely because of this

radical belief — the Senate must resolve for itself the very

fundamental questions the nomination presents. When the

nominee represents an extremely narrow view of what the Court

may properly consider in reaching its decisions, the Senate

must decide whether to accept that view. When accepting the

nominee's views would amount to endorsing a number of

constitutional amendments, the Senate must decide whether it

approves of that step.

Quite simply, in this case the Senate must decide whether

it wants wholesale changes in our present body of

constitutional law and in the way future questions are to be

addressed by the Supreme Court (i.e.. wholesale changes in the

jurisprudence of the Court). For that is what the President

is proposing in nominating the most committed apostle of a

very basic change in Supreme Court practice. A vigorous

review would be the obligation of the Senate in the case of

any candidate chosen in large part because he has devoted his

career to an attack on the established jurisprudence of the

Supreme Court. It is even more important where the particular

nomination could have a decisive effect on the highest court

of the land.

In saying this, we are not arguing that the President and

the Senate lack the power, if they collectively so determine,

to alter the established jurisprudence of the Supreme Court.

President Roosevelt and the Senate attempted to do this with

the appointments of Hugo Black and Felix Frankfurter in the

late 1930s. But the President cannot do this alone, as

Roosevelt found out when he earlier tried to pack the Court.

The decision is too fundamental. It requires a full and
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careful review by the Senate and its concurrence in any such

change. Common Cause believes that the Senate of the United

States should not concur in the radical change that Judge

Bork's appointment would represent.

II. Judge Bork's Theory of Constitutional Adjudication

Judge Bork has made plain that he rejects a major part of

the jurisprudence of the Supreme Court.

The Court for almost two centuries has based many of its

decisions on the constantly growing body of prior decisions of

the Court. It has traditionally looked to those decisions as

a source of legitimacy, wisdom and understanding, not merely

as a raw fact of life complicated to undo. For Judge Bork, a

Supreme Court Justice owes no such respect to the body of

prior decisions. Judge Bork says that there are dozens of

Supreme Court decisions which "nobody believes the

Constitution allows", and which a Justice of his philosophy

"would have no problem whatever in overruling." See Part III.

The Court throughout its history has acknowledged that

our shared sense of what is constitutionally proper treatment

of individuals has evolved and has been shaped as we have

learned from experience. In 1909, Justice McKenna explained

of the clause forbidding cruel and unusual punishment that it

"may acquire meaning as public opinion becomes enlightened by

a humane justice." Weems v. U.S., 217 U.S. 349, 378. "The

Equal Protection Clause is not shackled to the political

theory of a particular era." Harper v. Virginia Board of

Elections. 383 U.S. 663, 668 (1965). Thus the Court has long

assumed that an evolving national morality could lead to a

firm consensus as to the rights of individuals and that such

judgments about rights are not, as Judge Bork has

characterized them, arbitrary preferences for some

"gratifications" over others. The Court has not regarded

judicial recognition of such rights as "minority tyranny", in

the words of Judge Bork. In seeking to learn from experience,

the Court has turned to history, morality, the views of the
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states, and the structure of liberties and obligations found

in several provisions of the Constitution.

Moreover, the Court has long accepted a judicial

responsibility for defining what John Harlan, one of the great

conservative Justices of the 20th century, described as "the

balance which our nation, built upon postulates of respect for

the liberty of the individual, has struck between that liberty

and the demands of organized society." Judge Bork rejects

this judicial responsibility. Justice Harlan went on to note

that "the balance of which I speak is the balance struck by

this country, having regard to what history teaches are the

traditions from which it developed as well as the traditions

from which it broke. That tradition is a living thing."

According to Harlan, constitutional purposes are not only

rationally perceived but also "historically developed." Poe

v. Ullman. 367 U.S. 497, 544 (1961) (Harlan, J. dissenting).

According to Judge Bork, they are not.

No one spoke more lucidly for this set of premises that

has characterized a great portion of Supreme Court decisions

than Justice Felix Frankfurter. Thus Justice Frankfurter saw

that each new decision must "take its place in relation to

what went before and further [cut] a channel for what is to

come." Irvine v. California, 347 U.S. 128, 147 (1954)

(Frankfurter, J. dissenting). "Great concepts like —

'liberty' ... were purposely left to gather meaning from

experience." National Mutual Insurance Co. v. Tidewater

Transfer Co., 337 U.S. 582, 646 (1949) (Frankfurter, J.

dissenting). Justice Frankfurter saw no reason to fear, as

Judge Bork does, "judicial tyranny" in this very traditional

process. As Justice Frankfurter explained, "Even though the

concept of due process of law is not final and fixed, these

limits are derived from considerations that are fused in the

whole nature of our judicial process ... these are

considerations deeply rooted in reason and in the compelling

traditions of the legal profession." Rochin v. California,

342 U.S. 165, 170-171. This has been an essential part of the
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role and tradition of the Supreme Court for generations. It

is rejected by Judge Bork.

Thus, in the broadest sense, there has been a recognition

for two centuries that the process of understanding the

implications of the Constitution is not a simple one of

applying readily derived general principles to novel

circumstances but a difficult one of collective deliberation,

informed by history and experience, on what those general

principles themselves mean. This process has been central to

the judicial philosophy of the great conservative Justices,

such as Harlan and Frankfurter, as well as the great liberal

Justices of the Court.

All of this Judge Bork has rejected in disdainful and

cutting prose over a period of twenty-five years. He has

built his career as a constitutional scholar on the demand

that these forms of reasoning — which constitute much of the

jurisprudence of the Supreme Court over two centuries — be

rejected as judicial imperialism, as unprincipled efforts to

favor one man's gratifications over that of another, as

minority tyranny that is as much a usurpation of authority as

some form of coup by the Joint Chiefs of Staff, and, speaking

of the famous Holmes and Brandeis dissents which form the

basis of much of our First Amendment law, as rhetoric that

swamps analysis. In place of a long and rich tradition of

Supreme Court jurisprudence, Judge Bork has substituted a

radically simplified theory of constitutional adjudication:

in all but the clearest of cases, the views of legislative

majorities must prevail over claims of individual rights and

liberties.

In the fields of free speech, racial equality, privacy

rights, family autonomy, and voting rights, Judge Bork has

made clear his disdain for the leading cases of this century.

He differs from other legal scholars who have criticized some

of the decisions he attacks in that he has for decades set

forth a view of Supreme Court jurisprudence that denies the
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legitimacy of all these decisions and that promises sweeping

changes in the very processes followed by the Court since its

earliest days. In this he has set himself the task of

reversing history.

III. Judge Bork's Willingness To Carry Out

His Radical Theory

The White House has attempted to portray Judge Bork as a

moderately conservative middle-of-the-roader. But to portray

Judge Bork as a man with other than a radical vision of how

Supreme Court jurisprudence must change is disingenuous when

he has been selected by the President and recommended to other

groups for the sweeping changes his views would work. The

issue is more honestly drawn by Judge Bork himself, who spoke

at the University of San Diego Law School of our being "at a

tipping point in the relationship of judicial power to

democracy. The opposing philosophies about the role of judges

are being articulated more clearly ... The future role of the

American Judiciary will be decided by the victory of one set

of ideas or the other."

Furthermore, there is no basis for believing that Judge

Bork will hesitate to carry out the philosophy he has

articulated throughout his adult life. Describing his theory

calling for a sharply reduced role of the Supreme Court as

that of an "originalist", Judge Bork explained to the First

Annual Lawyers' Convention of the Federalist Society earlier

this year:

"Certainly at the least, I would think an
originalist judge would have no problem
whatever in overruling a non-originalist
precedent, because that precedent by the very
basis of his judicial philosophy, has no
legitimacy. It comes from nothing that the
framers intended."

There is no comforting possibility either that Judge Bork

is talking of the occasional overruling of precedent that

every Justice must contemplate. He is describing an

undertaking of a far vaster scope, a wholesale attack on much

of the work of the Supreme Court. In the 1981 Senate
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Judiciary Committee hearings on the Hunan Life Bill (97th

Cong., 1st Sess., p. 315), Judge Bork explained that, even

aside from Roe v. Wade, "nobody believes the Constitution

allows ... the decision ... in dozens of other cases of recent

years." In opposing the bill he stated that it "proposes a

change in our constitutional arrangements no less drastic than

that which the judiciary has accomplished over the past 25

years."

Judge Bork has left no room for mistake about his views

of how much must be undone. In a 1986 piece in the

Encyclopedia of the American Constitution he again explains

how far-reaching he believes these "judicial excesses" are.

"The Court ... began in the mid-1950s to make ... decisions

for which it offered little or no constitutional argument ....

Much of the new judicial power claimed cannot be derived from

the text, structure, or history of the Constitution."

In other words, Judge Bork says that there are dozens of

Supreme Court decisions which "nobody believes the

Constitution allows", and which a Justice of his philosophy

"would have no problem whatever in overruling."

A willingness to overrule the many decisions inconsistent

with his doctrine is an essential part of Judge Bork's

developed philosophy.

"Amending the Constitution is not a general solution
to judicial expansion; there are too many serious
judicial excesses to make amendment a feasible tool
of correction .... [T]he answer can only lie in the
selection of judges, which means that the solution
will be intermittent, depending upon the President's
ability to choose well and his opportunities to
choose at all." R. Bork, "'Inside' Felix
Frankfurter," The Public Interest, Fall Book
Supplement, 1981, pp. 109-110.

For Judge Bork "[d]emocratic responses to judicial excesses

probably must come through the replacement of judges who die

or retire with new judges of different views." "Judicial

Review and Democracy," Encyclopedia of the American

Constitution, v. 3, p. 1062 (1986).

Judge Bork may be unwilling at this stage to make clear

how much fidelity he would show to the articulated philosophy

of an adult life. Asked, for example, in an interview in 1985
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whether he could identify any Supreme Court doctrines that he

considered particularly worthy, of reconsideration in the

1980s, his answer was a careful "Yes, I can, but I won't."

District Lawyer, Nay-June 1985, Volume 9, Number 5, page 32.

As has been shown, however, Judge Boric has been far clearer on

other occasions.

No one can ever know with absolute certainty how a

nominee would decide if placed on the bench of the Supreme

Court. But there will never be a case where the candidate has

made his intentions clearer than Judge Bork has. It would be

foolhardy for anyone to act on the assumption that Judge Bork

will accept and follow the precedents he has spent twenty-five

years denouncing or will hesitate to act in ways that his

judicial philosophy plainly requires. Gambling with the

future of the Supreme Court would be a grave mistake, even if

a nominee's radical plans were far less certain than the plans

of Judge Bork.

IV. The Implication For Constitutional Law of

Judge Bork's Appointment

What areas of constitutional law would be changed

dramatically if one were to adopt Judge Bork's views of

constitutional jurisprudence? The answer must be found in his

writings, speeches and interviews over the past twenty-five

years. There is little to be learned from Judge Bork's Court

of Appeal decisions. Even one who believes, as Judge Bork

does, that the Supreme Court has been acting illegitimately

for decades must recognize the obligation of a lower court

judge to follow the decisions of the Supreme Court. For the

best general discussion of his judicial philosophy, Judge Bork

himself referred readers of the Conservative Digest in 1985 to

his article in volume 47 of the Indiana Law Journal, "Neutral

Principles and Some First Amendment Problems". It, along with

other writings, speeches, and interviews, tell us the

following about his views of the Constitution:
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A. No part of the First Amendment protections of free

speech has been more basic than the notion that only a "clear

and present danger" can justify a prohibition of even

inflamatory political speech. But Judge Bork has argued that

this revered test "erects a barrier to legislative rule where

none should exist." 47 Indiana L.J. 1, 33. Nor is it clear,

even in Judge Bork's more recent views, whether modes of

expression such as art, which do not "feed into the way we

govern ourselves", are protected. Artistic expression, in

Judge Bork's interview with Bill Movers aired on May 28th of

this year, is "getting towards the outer edge ... and where

you draw the line would be a case by case basis."

B. Judge Bork is very clear about his views of the

legislative reapportionment cases which established the "one

person, one vote" requirement. "Chief Justice Warren's

opinions in this series of cases are remarkable for their

inability to muster a single respectable supporting argument.

The principle of one man, one vote was not neutrally derived:

it runs counter to the text of the Fourteenth Amendment, the

history surrounding its adoption and ratification and the

political practice of Americans from colonial times up to the

day the Court invented the new formula." 47 Indiana L.J. 1, 18.

Judge Bork also rejects the legitimacy of Harper v.

Virginia Board of Election, 383 U.S. 663 (1966), which struck

down the use of poll taxes in state elections. Foreword to

"The Constitution and Contemporary Constitutional Theory" by

Gary McDowell, Center for Judicial Studies. Presumably with

rejection of Harper goes rejection of decisions following

Harper holding that the states may not impose property-owning

requirements on voters or candidates.

C. Judge Bork's views on rights of privacy are at least

as clear. Of course he rejects Roe v. Wade but with it much

more. In his opinion, the decision of the Supreme Court in

Griswold v. Connecticut, which struck down Connecticut's

statute making it a crime even for married couples to use
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contraceptives, "fails every test of neutrality. The

derivation of the principle was utterly specious and so was

its definition." 47 Indiana L.J. 1, 9. The state is

therefore free, according to Judge Bork's views, to place

someone in jail for using — or failing to use —

contraceptives.

For Judge Bork there is simply no constitutional

protection of decisions about whether to have a family, or how

•any children to have or not have. Judge Bork thinks a state

needs no special justification for enforced sterilization. He

rejects what the Supreme Court held 45 years ago:

"We are dealing here with civil legislation which
involves one of the basic rights of man.
Marriage and procreation are fundamental to
the very existence and survival of the race.
The power to sterilize, if exercised, may
have subtle, far-reaching and devastating
effects. In evil or reckless hands it can
cause races or types which are inimical to
the dominant group to wither and disappear.
There is no redemption for the individual
whom the law touches. Any experiment which
the state conducts is to his irreparable
injury." Skinner v. Oklahoma. 316 U.S. 535,
541 (1942).

Judge Bork is equally certain "that Griswold's

antecedents were also wrongly decided, e.g.. Meyer v.

Nebraska. which struck down a statute forbidding the teaching

of subjects in any language other than English; [and] Pierce

v. Society of Sisters, which set aside a statute compelling

all Oregon school children to attend public schools ...."

47 Indiana L.J. 1, 11. Thus, for Judge Bork, the Court was

creating law impermissibly, when it said in Meyer of the

"liberty" protected by the Fourteenth Amendment that:

"Without doubt, it denotes not merely freedom from bodily

restraint, but also the right of the individual ... to marry,

establish a home and bring up children, to worship God

according to the dictates of his own conscience ..."

As to Pierce v. Society of Sisters. Judge Bork believes

the Court was acting unconstitutionally in deciding that:

"The fundamental theory of liberty upon which
all governments in this Union repose excluded
any general power of the state to standardize
its children by forcing them to accept
instruction from public teachers only. The
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child is not the mere creature of the state;
those who nurture him and direct his destiny
have the right, coupled with the high duty,
to recognize and prepare him for additional
obligation." 268 U.S. 510 at 535 (1925).

(He does acknowledge, but without specification, that there

Bight be some alternative way to protect the right of parents

to use parochial schools.)

Meyer and Pierce. decisions protecting the family's

autonomy in limited areas, have stood and been honored for

more than sixty years. Together with Skinner they have formed

the underpinning for an important line of protections of

marriage and other familial relations. Zablocki v. Redhail,

434 U.S. 374, 383-386 (1978); Moore v. East Cleveland. 431

U.S. 494, 499 (1977); Cleveland Board of Education v. La

Fleur. 414 U.S. 632, 639-640 (1974); Boddie v. Connecticut.

401 U.S. 371, 376 (1971). Judge Bork rejects these

protections.

D. Finally, and perhaps most importantly, there is the

area of civil rights. Judge Bork passionately condemned the

public accommodation provisions of the 1964 Civil Rights Act,

but later retracted that position. For him, Justice Powell's

opinion for the Court in the Bakke case — holding that

universities may not use raw racial quotas but may consider

race among other factors in the interest of diversity among

the student body ~ is "justified neither by the theory that

the Amendment is pro-Black nor that it is colorblind"; rather

it "aust be seen as an uneasy compromise resting upon no

constitutional footing of its own." Judge Bork accords the

decision only the political advantages of sending to medical

•chool "the courageous and badly treated Bakke" and defeating

"the hardcore racists of reverse discrimination". Hall Street

Journal, July 21, 1978.

The efforts of Congress to protect voting rights would be

threatened by Judge Bork's views. He rejects the Court's

decisions in Katzenbach v. Morgan. 384 U.S. 641 (1966), and

Oregon v. Mitchell. 400 U.S. 112 (1970), affording deference

to Congress in determining the scope of protectable rights
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under Section 5 of the Fourteenth and Section 2 of the

Fifteenth Amendment. Both cases sustain the power of Congress

to forbid literacy tests for voters in circumstances involving

dangers of discrimination or the effects of past

discrimination. For Judge Bork, both represent "very bad,

indeed pernicious, constitutional law." Hearings on the Human

Life Bill before the Subcommittee on Separation of Powers of

the Senate Judiciary Committee, 97th Cong., 1st Sess.,

pp. 313-14.

Writing in the Washington University Law Quarterly in

1979, Judge Bork rejected as "liberal shibboleth" the premise

underlying many civil rights protections: "[T]hat the poor or

the black are underrepresented politically is quite dubious —

The poor and the minorities have had access to the political

process and have done very well through it." 3 Wash. Univ. L.

Qtrly 695, 701. As to other groups, Judge Bork has been even

clearer. He has said that, "cases of race discrimination

aside, it is always a mistake for the Court to try to

construct substantive individual rights under the due process

or equal protection clause." 47 Indiana L.J. at 17. Judge

Bork's reasoning is simple, albeit radical. "All law

discriminates and thereby creates inequality. The Supreme

Court has no principled way of saying which non-racial

inequalities are impermissible." Id^ at 11-12.

V. Conclusion

The radical view of constitutional jurisprudence that

Judge Bork has advocated for twenty-five years has immense

implications. The Senate should reject Judge Bork's

nomination because the case for abandoning much of the Court's

traditional approach to constitutional decision-making is

without merit and because the adoption of his views in

specific areas of constitutional law would be profoundly

harmful to the nation.

The message of President Reagan in nominating Judge Bork

— the message Judge Bork has himself carried far and wide for
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decades — is false. Neither the Burger nor the Warren Court

has been a danger to the United States. Our nation has not

suffered from the unwillingness of the Burger Court to

overrule many of the precedents of the Warren Court. On the

contrary, it has benefited from the continuity and from the

conservative instinct of the Burger Court to work within a

framework of precedent in developing its own approach to many

areas of law. For half a century the Supreme Court has served

us well in the profoundly important areas of racial equality

and individual liberties. There is no cause for a radical

undoing of the precedents of this period.

Yet the near opposite of all this is what Judge Bork has

urged repeatedly, unequivocally, and even derisively for

twenty-five years. President Reagan chose Judge Bork because

of the views he has so explicitly embraced, views calling for

a radical shift in the directions that the Supreme Court has

pursued and in the methods that have been used by both

conservative and liberal majorities. To reject that call, to

reject the nominee, is not to favor a liberal or conservative

philosophy in any traditional sense. It is to affirm the role

of the Supreme Court as it has been understood for decades.
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September 30th, 1987

The Honorable Joseph R. Biden
Chairman, Senate Judiciary

Committee
Washington, D. C. 20510

Dear Senator Biden:

In accordance with a resolution passed by our Board of
Directors and Membership-at-Large, we have gone on record as
being opposed to the Confirmation of Judge Robert H. Bork to
the United States Supreme Court.

The enclosed Petitions, of 1200 signatories (which
includes the names of Public and Party Officials) is but a token
of the sentiment expressed in our area. Due to our local primary,
a large number of Petitions have not as yet been returned.

Should your Committee bring this matter of confirmation
to the Senate floor (with or without a recommendation), we will
pull out all stops to amass an amount that will eclipse the en-
closed.

We, the Community Free Democrats, would like to compli-
ment you on the manner in which you conducted these hearings.
You conducted yourself with dignity and extreme fairness.

Respectfully yours,

Linda Rosenthal
President

Hilda B. Classon*
Recording Secretary
Chair, Petition Committee

*200 West 86th Street
New York, N. Y. 10024



4473

15 Glen Road
Sparta, New Jersey 07871-1901

September 29, 1987

United States Senate
Committee on the Judiciary
Senate Dirksen Office Building
Constitution Avenue and First Street, Northeast

Washington, District of Columbia 20510

Mr. Chairman and Members of the Committee:

We, the undersigned, oppose the confirmation of Judge Robert

Bork as a justice of the United States Supreme Court for the

reasons that follow, and we respectfully ask that you enter

this, our written testimony, into the official record of your

hearing regarding Judge Bork's confirmation.

Since this procedure began on September 15, we have closely

listened to Judge Bork's responses to questions from your

committee, his explanations of his past and current positions,

and to all the witnesses, to date, who either support or oppose

his confirmation.

As students of American history and as citizens who cherish

their freedom, we are troubled by a number of Judge Bork's

positions in regard to the Constitution and the role of the

courts, particularly the Supreme Court, in safeguarding our

rights.

From his own lips and hand, Judge Bork has set forth a record

of judicial philosophy that is worthy of an eighteenth century

Federalist, but which would prove disastrous to an America on

the threshold of the twenty-first century. Now Judge Bork
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wishes to set aside that record by declaring it to be the

intellectual ruminations of an academician. Portraying himself

as a person who has traversed the political spectrum, from left

to right, first adopting then rejecting extremist theories in

his quest for truth. Judge Bork would have us believe that he

his current positions are at odds with the lengthy scholarly

record he has amassed.

As any reasonable person knows, there is a great gulf

between scholarly dissertations and the real world. Yet, Judge

Bork appears to live in some ethereal world where the Constitu-

tion is cast in stone and the intent of the framers is frozen

in time. And that is the issue central to your confirmation or

rejection of Judge Bork's appointment to the Supreme Court.

The opinions Judge Bork has issued while sitting on a federal

appellate bench cannot be used to surmise what he might do as a

member of the highest court. The strictures, precedents and

protocols lower court judges feel bound by do not apply to

Supreme Court justices. We must not forget that it was Charles

Evan Hughes who said: "We are under a Constitution, but the

Constitution is what the judges say it is."

What does Judge Bork say the Constitution is? Judge Bork has

been very articulate about what he thinks the Constitution is

not. Judge Bork has condemned the Court on a number of

occasions for creating rights which he says he cannot find in

the Constitution. He has, incongruously enough, criticized the

Court's means in other cases for arriving at decisions with
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which he says he agrees. Ironically, while Judge Bork has made

somewhat of a career out of lecturing and writing on the

Court's allegedly faulty reasoning to arrive at ends even he

supports, and claims the Court could have made the same

decision based upon other provisions of the Constitution rather

than the ones it chose, he says he has given no thought to what

provisions the Court should have used. This is indeed a

strange position for a person deemed to be a scholar. It is

all too easy to condemn or criticize, but it takes a great deal

of reasoning to offer an alternative.

Judge Bork is fond of tossing about phrases such as "original

intent" and "judicial activism." When asked by Bill Moyers

just what he meant by the former, he defined "original intent"

as original values to fit today's circumstances in order to

protect values or processes the framers were trying to protect.

Judge Bork's definition of "original intent" is contradictory

in view of his opposition to "judicial activism."

More importantly, how does one go about discovering the

"original intent" of the framers? When they met in Philadel-

phia they were charged not with drawing a new national charter,

but amending the Articles of Confederation to make them work-

able. Having decided that task was impossible, they locked the

doors and drew the draperies, not only to keep secret the fact

that they were not doing what they had been directed to do, but

also to create a climate amenable to open debate. Before the

convention ended, however, a motion was made and passed that
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the official journals, kept by convention secretary William

Jackson, and other papers of the convention be turned over to

George Washington, to be retained by him "subject to the order

of Congress, if ever formed under the Constitution."

If the framers were as concerned with "original intent," as

is Judge Bork, would they have deprived the people and the

states that had to ratify the new Constitution the journals and

papers which would have added to their understanding of the

framers1 intentions? Hardly.

Since the framers held diverse, and often opposite, points

of view about what this nation should be, as did the states

that ratified the compromise we call the Constitution, the

search for original intent in every word, clause and article

is a futile one.

As for Judge Bork's position that the Bill of Rights was a

hastily drawn document with little thought behind it, that is

not only insulting to Madison, Jefferson and all the others who

championed such a bill, but the historical record proves Judge

Bork wrong.

The thing that we all should be focusing on is that it was

the original intent of the framers to constrain government, not

the people. That is clear in the words, "We the People of the

United States." The Bill of Rights was added not only to spell

out some of the significant rights retained by the people, but

to protect minorities against majority tyranny. These are the

points that seem to have gotten lost in two-hundred years of
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judicial hair-splitting over what rights belong to whom and

when.

As a result, eminent jurists, such as Judge Bork, have held

that the Constitution and the amendments thereto, as a whole,

do not apply to the states. Yet, articles IV and VI state the

contrary. Judge Bork has called the Ninth Amendment an "ink

blot" on the Bill of Rights, contending that no one knows what

it means. Because there is little legal precedent involving

the Ninth Amendment, that is hardly reason for dismissing it or

claiming it is merely a repeat of the Tenth Amendment. Madison

was not given to repetition and perhaps if Judge Bork delved

deeper into Madison's speech in Congress, and the draft of a

bill of rights he presented, Judge Bork might come to the

understanding that the Ninth Amendment means precisely what it

says: "The enumeration in the Constitution, of certain rights,

shall not be construed to deny or disparage others retained by

the people." It is rights — enumerated, unenumerated and

inalienable — spoken of here, not powers as specified in the

Tenth Amendment.

Even though some may not care to look at it that way, the

Supreme Court is the ultimate guardian of the Constitution and

the court of last resort in safeguarding our precious rights

and freedoms. The justices who sit on that court must be

cognizant of these duties. They must be flexible in their

thinking. We need visionaries on the court, not rigid tradi-

tionalists or ideologues, who will respect, recognize and
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uphold the all the rights of the people, enumerated and

unenuraerated. Judge Bork simply doesn't measure up to those

qualifications.

Respectfully submitted,

Bev Conover

Elton M. Conover, Jr.



4479

THE MEXICOXm' KEWS TRTOAr,-AUGUST"28, 1987 15

Letter To The Editor
DearBfitt:
William "Sabre's seductive article (The News,

Aug. 13) advocating Judge Bark's confirmation to
the Supreme Court is beguiling, out not
constitutionally profound. Safire proclaims "fitness
as -an rndLVKluaT to be the essence of the
confirmation standard, but neglects to define
"fitness." A nominee's "fitness" for the Supreme
Court must take mto account his constitutional
philosophy, as well as his credentials. Safire, no
constitutional authority, will doubtless be surprised
to learn that Back has no "constitutional
philosophy." Ronald Dworkm, professor of
jurisprudence at JJniversjtj- College, Oxford, and
professor of'constitutional law at New York
University, has'recently written m an article
discussing Boric** nomination: "His constitutional
philosophy is empty; not just impoverished and
unattractive, but no philosophy at a l l . . . Borkisa
constitutional radical who.. . rejects the view that
the Supreme Court must test its interpretation of
the Constitution against the principles latent in its
own past decisions.... He regards central pans of
settled constitutional law as mistakes now open to

repeal by a right-wing court."
.Safire may also be shocked to learn that Judge

Antonio Scalia, an acknowledged conservative
jurist, recently promoted to the Supreme Court,
severely chided Judge Bork for joining m an
Appeals Court decision declaring that the First
Amendment protected newspaper columnists from
a libel suit brought by a Manas: political scientist.
Scaha, Bork's then colleague on that Court,
dissented and excoriated Bork as being faithless to
the intention of the frames of the First
Amendment, who plainly did not suppose that they
were changing the law of libel -m the way the
majority decision assumed.

Safire asks Senator Biden, the Judiciary
Committee chairman, to "keep an open mmd" and
"astound us all" with a vote for confirmation. May I
suggest that Safire, after absorbing the startling
facts marshaled here, "keep an open mmd" and
"astound us all" by opposing the Bork nomination.

Respectfully,
Joseph H. Crown
Cuernavaca, Morelos
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Crown's Comments

The Supreme Court crisis: the Bork

President Reagan's nomination
of Judge Robert Bork to the Uni-
ted Stales Supreme Court has set
the stage for the most controver-
sial and confrontational battle vis-
o-vn the Court's composition, pa-
ralleling President Roosevelt's
"court-packing" proposal a mid-
century ago. Mr. Reagan's selec-
tion of Judge Bork, a constitu-
tional radical, is widely seen as
tipping the ideological balance of
the court to the far right, thus
"packing" the Court. His previous
rulings strongly indicate that, if
confirmed by the Senate, he would
provide the critical fifth vote on
future cases that could overrule a
host of the Supreme Court's de-
cisions moving the law of the land
sharph to the right. With the
Supreme Court spiit 4-to-4, one ,
vote on the Court could make as
big a difference on an) issue as a
change of President or control of
Congress.

President Reagan could thus
succeed in "'packing" the Court b)
mere selection, whereas President
Roosevelt sought to change the
complexion of the Court via le-
gislation, which would have re-
quired a majority vote in both Se-
nate and the House of Representa-
tives. President Reagan's goal
would require only a majority vote
of the Senate.

Robert Bork: A Constitutional
Radical

Ronald Dworkin, Professor of
Jurisprudence and a Fellow at
University College, Oxford, and
Professor of Law at New York
Universitv, forcefully maintains
that ihe"fedrk nomination presents
the Senate with an unusual
problem.

"For Bbrk's views do not Ue
within the scope of the longstan-
ding debate between liberals and
conservatives about the proper ro-

nomination
b> Joseph H. Crown

le of the Supreme Court. Bork is a
constitutional radical who rejects
a requirement of the rule of law
that all sides in that debate had
previously accepted..He rejects the
view that the Supreme Court must
test its interpretations of the Cons-
titution against the principles la-
tent in its own past decisions as
well as other aspects of the na-
tion's constitutional history. He
regards central parts of settled
constitutional law as mistakes now
open to repeat by a right-wing
court; «uid conservative as well as
liberal senators should be troubled
by the fact that... he has so far of-
fered no coherent justifications for
this radical, antilegal position".
"Dworkin, "The Bork Nomina-
tion. The New York Review of Bo-
oks, Aug 13, 1987, p. 3.
This is a severe indicmente rende-

•-ed by a reknown authority of
constitutional law, whose books.
"Taking Rights Seriously", "A
Matter of Principle", and "Law's
Empire" have been universally

• acclaimed. Normally, the Senate
has the responsibility and duty to
scrutinize a Supreme Court nomi-
nee's constitutional philosophy
even bit as carefully as his creden-
tials. But in Bork's case, Dworkin
maintains that the Senate faces a
different issue: "not whether Bark
has a persuasive of plausible cons-
titutional philosophy, but whether
he has an\ constitutional philo-
sophy at all". And in a critical
analysis of Bork's judicial deci-
sions and his wnttmgs, Prof. Dwor-
kin concludes tnat "his constitu-
tional philosophy is empty: not
just impoverished and unattracti-
ve but no philosophy at all".

In the circumstances of the
Bork nomination, the Senate's
responsibility is particular) great.
Bork if confirmed.would be the
third justice added to the Supreme
Court by a President who has for
seven vears conducted an open

and inflexible campaign of ideolo-
gical appointments on all levels of
the Federal courts, hoping to ma-
ke them a citadel of right-wing po-
wer long after his administration
ends. Reagan has not deigned to
desguise the political character of
Bork's appointment: he said the
Bork is "widely regarded as the
most prominent and intellectually
powerfull advocate of judicial
restraint", and that he "shares my
view" of the proper role of the
Court. The President has surelv
reflected his political values in no-
minating Bork. The Senate needs
lo reflect its values by whom it
approves. The choice of a justice is
B political act.

When the very conservative Jus-
tice William Rehnquist was cieve-
ted to Chief Justice a year ago and
Justice Antomn Scalia appointed
and confirmed. President Reagan
was riding high and the Republi-
cans not onU controlled the Sena-
te but also controlled the pace of
Judiciary Committee proceedings.
Now. Mr. Reagan has not onl> lost
control of the Senate but also

(public trust And Attorney Gene-
ral Meese, his prime counselor on-
judicial appointments and whose
first choise was Bork, is under se-
veral investigations.

Leonard B. Boudin, a promi-
nent constitutional lawyer and ge-
neral councel of the National Civil
Liberties Committee, has called
on the Senate to defer action on
the Bork nomination until the out-
come of the Iran-contra hearings
and the investigation by the inde-
pendent counsel, Laurence E.
Walsh. He points out that Presi-
dent Reagan and Attorney Gene-
ral Meese are among the principal
subjects of these investigations,
which, together with the Tower
Commission report, "have disclo-
sed serious derelections of duty,
including violation of the Consti-
tution, domestic law, interna-
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tional law and deception of both
the Congress and public", that "it
is possible that the hearings will
disclose grounds for impeachment
of the President..." Boudin fra-
mes the "basic issue" in these
terms- "Would the Senate have
considered any nomination by
President Richard M. Nixon while
his conduct as a co-consptratQIT
was under investigation by
Congress and by special prosecu-
tors, Archibald Cox and Leon Ja-
worzki?" (The New York Times,
Op-Ed article, July 8, 1987).

Borks appointment, if confi-
rmed,would achieve the dominance
of the right on the Supreme Court
that Reagan's previous appoint-
ments failed to secure. For Justice
Powell, the pragmatic centrist,
had been a swing vote, siding
mainly with the right on issues of
criminal taw but with more liberal
justices on other issues of indivi-
dual rights, and provided the fifth
and conclusive vote, one way or
the other, on many occasions. If
Bork voies as those who support
him have every reason lo expect he
will, the Court will have lost the
balance that Powell provided. And
ii s'i!! also have lost the opportu-
nity for cases to be decided one by
one on the issues,rather than on so-
me simple ideological test. Hence
the Senate should not apply the re-
laxed standards it does when a
president seeks merely to have
his own constitutional philosophy
represented or. the Supreme
Court. As Dworkin warns: "The
Bork nomination is the climactic
stage of a very different presiden-
tial ambition: to freeze that insti-
tution, for as long as possible, into
an ortnodoxy of the President's-
o*n d:sign."

kart y have Supreme Court no-
rr.mecs so cieariy announced their
positions on matters which ma>
come before the Court. Bork has
said that the Supreme Court's de-
cision »n Roe V. Wade, which li-
mited a slate's power lo make
abortion criminal, was itself "un-
constitutional", that the Court's
many decisions implementing the
"one nun, one n>ie" principal in
national and local elections was
seriously mistaken, that the Cons-
litutiona plainly recognizes the
propriety of the death penalty.He
has doubled the wisdom of the
constitutional rule that the police
may not use illegally-obtained evi-
dence in a criminal trial. He has
called the suggestion that moral

minorities such as homosexuals
might have constitutional rights
against discrimination legally ab-
surd. In a dissenting opinion on
the Circuit Court, which the majo-
rity said contradicted strong Supre-
me Court precedent, he main-
lemed that Congress cannot
challenge in court the constitu-
tionality of the president's acts.
And Bork has strongly suggested
that he would be ready, as a justi-
ce, to reverse past Supreme Court
decisions he disapproved of . In a
1963 magazine article Bork de-
nounced a major civil rights bill
barring hotels and restaurants ser-
ving the general public from refu-
sing to strve blacks The idea of
legislating "morality" in this man-
ner, he said, was "a principle of
unsurpassed ugliness". Legal
scholars are alarmed at Bork's in-
sistence on sharply limiting access
to the Federal Courts. Aside from
his rightist ideology, Bork's action
as Solicror General in 1973. dis-_

missing Archibald Cox as the Wa-
tergate special prosecutor —an in-
cident widely referred to as the
"Saturday Night Massacre"—
may be sufficient cause, by itself,
to deny him confirmation.

The Senate's Right and Duty to
Reject Nominees

The Framers of the Constitution
divided the appointment power
between the President and the Se-
nate, JUSI as they divided the treaty
power. This sharing, in the laie
Senator Sam Emin's words, made
"the Scr.£!;'< role... plainly equal
IO thai of the Presideni". If a Se-
nator believes a nominee will un-
dermine his conception of the
Constitution, the Senator has the
same nghi and duty as the Presi-
dent io protect his conception.
Hence the Senate is bound lo exa-
mine a Supreme Court nominee's
political views, his Constitutional
philosophy, his ideology as well as
his credentials. It is not just a
question whether the nominee had
high grades in law school or is a
good and honorable lawyer. As
Chief Justice Rehnquist said al-
most 30 years ago, a nominee's
views of ihe equal protection and
due process clauses are equally
important

This si precisely what ihe Pra-
t e r s of !he Constitution intended
And they made that proposition
clear right from the start —and by

those who created the Consttiu-
Hon. Or, June 29, 1795, John Jay,
Chief Justice, resigned to become
Governor of New York. Presi^nt
Washington offered the Chief Jus-
ticesh.p io John Rulledge of South
Carolina, one of the most c tin-
guished lawyers at the lime. A po-
pular President, a Federalist Se-
nate, a distinguished-candidaie—
confirmation should have been a
shoe-in. But... Ihe controversial
Jay Treaty with England had been
ratified a few weeks earlier, and
support for the treaty was equated
with true Federalism. John
Rulledge, however, has attacked
the treaty. Federalists leaders ur-
ged Washington to drop Rutledgc
He refused The Senaie thereupon
rejected the nomination > 14-10
Three of the \A no-votes were sig-
ners of the Constitution, including
Oliver Ellsworth, a dominant figu-
re at the Philadelphia convention,
popularly known as the father uf
tlie Federaljudiciary. and a future
Chief Justice himself He knew
well a Senator's proper constitu-
tional role.

Politics and ideology have played
a role in many of the rejections or
withdrawals under fiVt,which lo-
lal 27. The Senate has rejected al-
most 20 percent of Presidential
Supreme Court nominees. As re-
cent as 1968, 19 Republican Sena-
tors declared they would vote
apainst President Johnson's no-
mination of Abe Fortas as Chief
Justice because Mr Johnson was
in his final year of office and they
argued a new President —a Re-
publican, .they hoped (Nixon did
indeed succeed Johnson)— should
be allowed io make the nomina-
tion. The Republican Senators al-
so fjijrcely attacked Mr. Fortas for
his liberalism, for his views on free
speech, capital punishment, law
enforcement, Federalism and
many others issues. They were
successful. Their filibuster preven-
ted Mr. Fortas' confirmation

Constitutional authorities of all
persuasions agree with Prof.
Charles L. Black, Jr. of Columbia
Law School that "in a world that

knows "that a man's social pfnlo-
sophy shapes his judicial beha-
viour, that philosophy is a factor
in a man's fitness" to be a judge.
James Madison's nomination of
Alexander Wolcoti in 1811 was re-
jected, 24-9, because Mr. Wolcoti
was considered loo partisan. Ja-
mes Polk's nomination of George-
Woodward in 1845 was rejected.
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29-20 (despite a 21 month vacancy
on ihe Couri) "because of Mr. Wo-
odward's anti-immigration altitu-
des. Several of President Grant's
appointments failed because of
their views on such issues as civil
service. A nominee's views on sla-
very were decisive in at least two
instances. In 1930, Ihe Senate re-
jected Chief Judge John Parker of
North Csrolina because of anti-
union rulings aiiu anii-black re-
marks.

Herman Schwartz, professor of
constitutional law ai Ihe American
University, recently wroie: "The
very conservative Antonin Scala
and Sandra Day O'Connor were
virtually unopposed. No one ever
seriously Ihoughi either Ihreale-
ned to suDven !he Constitution
The nominaiion of Judge Bork pu-
ses just such a threat, however. In
almost every contest —remedies
for racial discrimination such as
busing and affirmative action, ac-
cess to the courts, abortion,
contraception, women's rights,
state neutrality in religion, protec-
tion for free expression, constitu-
tional protections for the accu-
sed— Judge Bork has condemned
ihe Supreme Couri efforts". IS. 5'
Times, Op Ed Juh 3, 1987).

It is fair to sa\, I believe, that du-
ring tin 200 years of the Republic,
no Presidcii! nominated to the
Supreme Couri a Candida" j'thrc
atened • subvert the Constnu-
Hon" unin President Reagan's no-
mination of Judge Bork. Will ihe
Senate allow such a threat to beco-
me a reality?
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S T A T E M E N T O F R O B E R T P . D A V I D O W
P R O F E S S O R O F L A W , G E O R G E M A S O N U N I V E R S I T Y

I N O P P O S I T I O N T O T H E C O N F I R M A T I O N O F
R O B E R T B O R K A S A S S O C I A T E J U S T I C E

O F T H E U N I T E D S T A T E S S U P R E M E C O U R T

( T h i s s t a t e m e n t e x p r e s s e s m y o w n v i e w s a n d n o t n e c e s s a r i l y
t h o s e o f a n y o r g a n i z a t i o n w i t h w h i c h I m a y b e a f f i l i a t e d . ]

I . I N T R O D U C T I O N

D u r i n g t h e c e l e b r a t i o n o f t h e B i c e n t e n n i a l o f t h e U n i t e d S t a t e s C o n s t i -

t u t i o n w e h e a r a g r e a t d e a l a b o u t t h e r u l e o f l a w - - a n d p r o p e r l y s o ,

b e c a u s e i t i s t h e f o u n d a t i o n o f o u r c o n s t i t u t i o n a l s y s t e n . I t i s , t h e r e -

f o r e , p a r t i c u l a r l y u n f o r t u n a t e t h a t t h e P r e s i d e n t s h o u l d h a v e n o m i n a t e d

t o t h e S u p r e m e C o u r t o n e w h o s h o w e d s o l i t t l e d e d i c a t i o n t o t h e r u l e

o f l a w i n O c t o b e r 1 9 7 3 d u r i n g t h e S a t u r d a y N i g h t M a s s a c r e . R o b e r t B o r k ' s

f i r i n g o f S p e c i a l P r o s e c u t o r A r c h i b a l d C o x c a n n o t b e e v a l u a t e d w i t h o u t a

c o n s i d e r a t i o n o f t h e c o n t e x t i n w h i c h i t o c c u r r e d .

I I . F A C T S

O n 1 9 O c t o b e r 1 9 7 3 P r e s i d e n t N i x o n a n n o u n c e d t h a t h e w o u l d n o t a p p e a l a

d e c i s i o n o f a U n i t e d S t a t e s C o u r t o f A p p e a l s r e q u i r i n g h i m t o s u r r e n d e r

c e r t a i n t a p e s t o J u d g e S i r i c a f o r r e v i e w i n c a m e r a t o d e t e r m i n e w h i c h

t a p e s o r p o r t i o n s t h e r e o f c o u l d b e v i e w e d b y a s i t t i n g f e d e r a l g r a n d

j u r y . A t t h e s a m e t i m e t h e P r e s i d e n t a n n o u n c e d t h a t h e w a s n o t g o i n g t o

c o m p l y w i t h t h e C o u r t o f A p p e a l s d e c i s i o n a n d t h a t h e w a s d i r e c t i n g

S p e c i a l P r o s e c u t o r A r c h i b a l d C o x t o c e a s e h i s e f f o r t s t o o b t a i n W h i t e

H o u s e t a p e s t h r o u g h c o u r t a c t i o n . W h e n C o x a n n o u n c e d t h a t h e w o u l d n o t

a c c e p t t h e P r e s i d e n t ' s d i r e c t i v e , t h e P r e s i d e n t , o n 2 0 O c t o b e r 1 9 7 3 ,

d i r e c t e d t h a t C o x b e f i r e d ; t h i s o r d e r w a s c a r r i e d o u t b y S o l i c i t o r

G e n e r a l R o b e r t B o r k a s A c t i n g A t t o r n e y G e n e r a l a f t e r b o t h E l l i o t

R i c h a r d s o n a n d W i l l i a m R u c k l e s h a u s h a d r e f u s e d t o c a r r y o u t t h e o r d e r

a n d h a d e i t h e r r e s i g n e d o r b e e n f i r e d . B o r k a c t e d d e s p i t e a D e p a r t -

m e n t o f J u s t i c e r e g u l a t i o n t h a t s t a t e d t h a t t h e S p e c i a l P r o s e c u t o r

w o u l d n o t b e f i r e d ' ' e x c e p t f o r e x t r a o r d i n a r y i m p r o p r i e t i e s o n h i s

p a r t . " I t w a s c l e a r t h a t C o x h a d n o t b e e n g u i l t y o f a n y s u c h " e x t r a -

o r d i n a r y i m p r o p r i e t i e s . "

3-375 0 - 8 9 - 1 9
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I I I . A N A L Y S I S O F T H E F O R M A L L E G A L I T Y

O F B O R K ' S A C T I O N

J u d g e G e s e l l f o u n d t h a t t h e f i r i n g o f C o x w a s u n l a w f u l . N a d e r v . B o r k ,

3 6 6 F. S u p p . 1 0 4 ( D . O . C . 1 9 7 3 ] , a p p e a l s d i s m i s s e d a s m o o t , N o . 7 4 - 1 2 6 0

( D . C . C i r . A u g . 2 0 a n d O c t . 2 2 , 1 9 7 5 ) , v a c a t e d o n r e m a n d , N o . 1 9 5 4 - 7 3

( D . D . C . O c t . 2 9 ,

1 9 7 5 ) .

In s o d o i n g , J u d g e G e s e l l r e l i e d in p a r t o n S e r v i c e v . D u l 1 e s ,

3 5 4 U . S . 3 6 3 ( 1 9 5 7 ) , a n d V i t a r e l l i v . S e a t o n , 3 5 9 U . S . 5 3 5 ( 1 9 5 9 ) ,

f o r t h e p r o p o s i t i o n t h a t " a n E x e c u t i v e d e p a r t m e n t m a y n o t d i s c h a r g e

o n e o f i t s o f f i c e r s i n a m a n n e r i n c o n s i s t e n t w i t h i t s o w n r e g u l a t i o n s

c o n c e r n i n g s u c h d i s c h a r g e . " 3 6 6 F . S u p p . a t 1 0 8 .

In U n i t e d S t a t e s v . N i x o n , 4 1 8 U . S . 6 8 3 ( 1 9 7 4 ) , t h e U n i t e d S t a t e s

S u p r e m e C o u r t r e j e c t e d P r e s i d e n t N i x o n ' s c l a i m o f a b s o l u t e e x e c u t i v e

p r i v i l e g e in c o n n e c t i o n w i t h a s u b p o e n a d u c e s t e c u m d i r e c t e d t o t h e

P r e s i d e n t in t h e c o n t e x t o f a p e n d i n g c r i m i n a l c a s e . In f i n d i n g t h a t

t h e i s s u e w a s j u s t i c i a b l e ( t h a t i s , t h a t a c a s e o r c o n t r o v e r s y e x i s t e d

w i t h i n t h e m e a n i n g o f A r t i c l e I I I t o t h e C o n s t i t u t i o n a n d n o t m e r e l y

a n " i n t r a - b r a n c h d i s p u t e " b e t w e e n a s u b o r d i n a t e a n d s u p e r i o r o f f i c e r

o f t h e E x e c u t i v e B r a n c h } , t h e C o u r t c i t e d w i t h a p p r o v a l t h e c a s e s

r e l i e d o n b y J u d g e G e s e l l , a n d a c c e p t e d t h e p r o p o s i t i o n s e t f o r t h a b o v e :

S o l o n g a s t h i s r e g u l a t i o n i s e x t a n t it h a s t h e f o r c e o f l a w .

In A c c a r d i v . S a u g h n e s s y , 3 4 7 U . S . 2 6 0 , 7 4 S . C t . 4 9 9 , 9 8 L . E d .

6 8 1 ( 1 9 5 3 ) , r e g u l a t i o n s o f t h e A t t o r n e y G e n e r a l d e l e g a t e d

c e r t a i n o f h i s d i s c r e t i o n a r y p o w e r s t o t h e B o a r d o f I m m i g r a t i o n

A p p e a l s a n d r e q u i r e d t h a t B o a r d t o e x e r c i s e i t s o w n d i s c r e t i o n

o n a p p e a l s in d e p o r t a t i o n c a s e s . T h e C o u r t h e l d t h a t s o l o n g

a s t h e ' A t t o r n e y G e n e r a l ' s r e g u l a t i o n s r e m a i n e d o p e r a t i v e , h e d e -

n i e d h i m s e l f t h e a u t h o r i t y t o e x e r c i s e t h e d i s c r e t i o n d e l e g a t e d

t o t h e B o a r d e v e n t h o u g h t h e o r i g i n a l a u t h o r i t y w a s h i s a n d h e

c o u l d r e a s s e r t it b y a m e n d i n g t h e r e g u l a t i o n s . S e r v i c e v .

D u l l e s , 3 5 4 U . S . 3 6 3 , 3 8 8 , 7 7 S . C t . 1 1 5 2 , 1 1 6 5 , 1 L . E d . 2 d

1 4 0 3 ( 1 9 5 7 ) , a n d V i t a r e l l i v . S e a t o n , 3 5 9 U . S . 5 3 5 , 7 9 S . C t .
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9 6 8 , 3 L.Ed. 2d 1012 ( 1 9 5 9 ; , reaffirmed the basic holding

of A c c a r d i .

H e r e , as 1n A c c a r d i , it is theoretically possible for the Attor-

ney General to amend or revoke the regulation defining the Spe-

cial P r o s e c u t o r ' s a u t h o r i t y . But he has not done so. So long

as this regulation remains in force the Executive Branch is

bound by it, and indeed the United States as the sovereign com-

posed of the three branches is bound to respect and to enforce

it.

418 U . S . at 695-96 (footnote o m i t t e d ] .

It is thus clear that Bork's firing of Cox was illegal.

Bork has now testified that "none of us thought that the regulation

was a bar to a presidential order" and that "I think a Presidential

order overrides an Attorney General's regulation." These statements

disregard the requirements of the A d m i n i s t r a t i v e Proce-

dures A c t , 5 U . S . C . sec. 5 5 1 , et s e q . — r e q u i r e m e n t s that Bork in

essence recognized w h e n , on 23 October 1 9 7 3 , he purported retro-

actively to rescind the underlying Watergate Special Prosecutor regu-

l a t i o n s . See Nader v. Bork, 366 F. Supp. at 107.

IV. A N A L Y S I S OF THE SUBSTANCE OF

BORK'S ACTION

President Nixon ordered Cox fired in furtherance of the President's

d i s o b e d i e n c e of the order of the United States Court of Appeals that

the President turn over certain tapes to Judge Sirica. Thus Bork's

action in firing Cox assisted the President in defying the Court of

A p p e a l s .

Bork has claimed that he acted to preserve the J u s t i c e D e p a r t m e n t ;

he feared that if he r e s i g n e d , there would be mass r e s i g n a t i o n s . He

also has said that since he did not personally make any promises to C o x ,

he felt free to fire him. In this he is supported by Richardson's
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t e s t i m o n y . What is l a c k i n g in t h i s d e f e n s e is any s e n s e of l o y a l t y

to the rule of l a w , r a t h e r than m e r e l y to the J u s t i c e D e p a r t m e n t or

to the p r i n c i p l e t h a t one should keep o n e ' s personal p r o m i s e s . I n d e e d ,

m a n y p e r s o n s have s u p p o s e d that one of the p u r p o s e s of the J u s t i c e D e -

p a r t m e n t is to s e c u r e c o m p l i a n c e w i t h the rule of l a w . A n d , of c o u r s e ,

the a s s e r t i o n that R i c h a r d s o n ' s p r o m i s e not to fire Cox " e x c e p t for

e x t r a o r d i n a r y i m p r o p r i e t i e s " was a m e r e l y p e r s o n a l p r o m i s e has been

v i g o r o u s l y d e n i e d as a m a t t e r of h i s t o r i c a l fact by S e n a t o r K e n n e d y

and by G e o r g e F r a m p t o n , w h o was A s s i s t a n t Special P r o s e c u t o r , W a t e r g a t e

Special P r o s e c u t i o n F o r c e in O c t o b e r 1 9 7 3 . A c c o r d i n g to F r a m p t o n , "the

' p r o m i s e ' of an i n d e p e n d e n t i n v e s t i g a t i o n was not hi s [ R i c h a r d s o n ' s ]

p r o m i s e at a l l . It w a s the P r e s i d e n t ' s p r o m i s e , m a d e t h r o u g h M r .

R i c h a r d s o n , a r e p r e s e n t a t i o n in b e h a l f of the E x e c u t i v e B r a n c h . " Cox

has r e c e n t l y i n d i c a t e d t h a t the p r o m i s e was an i n s t i t u t i o n a l , r a t h e r

t h a n a p e r s o n a l , p r o m i s e : "The t e r m s of my a p p o i n t m e n t c o n t a i n e d

u n e q u i v o c a l a s s u r a n c e of i n d e p e n d e n c e and a g u a r a n t e e that I w o u l d

not be r e m o v e d from o f f i c e u n l e s s g u i l t y of g r o s s m i s c o n d u c t . " A. C o x ,

The C o u r t and the C o n s t i t u t i o n 3 ( 1 9 8 7 ) .

Bork has said that one or two d a y s a f t e r C o x ' s d i s m i s s a l , Bork s p o k e

to Henry P e t e r s o n , head of the C r i m i n a l D i v i s i o n of the D e p a r t m e n t of

J u s t i c e , and C o x ' s two d e p u t i e s , Henry Ruth and P h i l l i p L a c o v a r a .

Said Bork (during the 1 9 8 2 c o n f i r m a t i o n h e a r i n g ] : "I told them t h a t

I w a n t e d them to c o n t i n u e as b e f o r e w i t h t h e i r i n v e s t i g a t i o n and w i t h

t h e i r p r o s e c u t i o n s , t h a t they w o u l d have c o m p l e t e i n d e p e n d e n c e , and

t h a t I w o u l d guard t h a t i n d e p e n d e n c e , i n c l u d i n g the right to go to

c o u r t to get the W h i t e H o u s e t a p e s or any o t h e r e v i d e n c e they w a n t e d .

T h e r e f o r e , I a u t h o r i z e d them to do p r e c i s e l y w h a t t h e y had been doing

u n d e r M r . C o x . " R u t h has now d i s p u t e d t h i s v e r s i o n of the f a c t s .

But even if it is a s s u m e d that B o r k ' s v e r s i o n is c o r r e c t , how c r e d i b l e

was a p r o m i s e of i n d e p e n d e n c e m a d e by one who had j u s t ended the i n d e -

p e n d e n c e of a n o t h e r p e r s o n to w h o m s i m i l a r p r o m i s e s has p r e v i o u s l y

been made? As Ruth put i t , " M r . B o r k , on S a t u r d a y n i g h t , fired

A r c h i b a l d Cox for [ s u b p o e n a i n g P r e s i d e n t i a l t a p e s and s e e k i n g court

e n f o r c e m e n t of a s u b p o e n a ] . I had no r e a s o n to b e l i e v e that M r .

Bork had u n d e r t a k e n a c o n v e r s i o n in 48 h o u r s and s u d d e n l y b e l i e v e d
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that Mr. Cox was now right and all we needed was another body to do

the same thing."

C o n t r a r y t o B o r k ' s c l a i m , h i s f i r i n g o f C o x d i d h a v e an a d v e r s e e f f e c t

on t h e i n v e s t i g a t i o n . H e n r y R u t h h a s t e s t i f i e d : " I t w a s o n l y a f t e r

a w e e k a n d h a l f [ a f t e r t h e f i r i n g ] w h e r e w e t h o u g h t t h a t w e w e r e g o i n g

t o b e b a c k in b u s i n e s s . " A n d w h a t c a u s e d t h e i n v e s t i g a t i o n t o s u c c e e d

w a s n o t B o r k ' s a c t i o n , b u t r a t h e r t h e P r e s i d e n t ' s c a p i t u l a t i o n in t h e

f a c e o f t h e " f i r e s t o r m o f p u b l i c o u t r a g e " :

B e c a u s e t h e p e o p l e d i d r i s e up m o r a l l y a n d p o l i -

t i c a l l y , t h e r u l e o f l a w p r e v a i l e d . T h e r e s p o n s e d o u b t l e s s

f l o w e d f r o m m a n y s o u r c e s : d i s g u s t a t t h e e v i d e n c e a l r e a d y

p u b l i s h e d , d i s t r u s t e n g e n d e r e d by t h e w i t h h o l d i n g o f e v i d e n c e ,

o u t r a g e t h a t P r e s i d e n t N i x o n s h o u l d i n s i s t u p o n t h e d i s m i s s a l

o f a m a n w h o s e s o l e o f f e n s e w a s t o p u r s u e t h e a s s i g n m e n t

g i v e n h i m , a n d s h o u l d t h u s f o r c e R i c h a r d s o n a n d R u c k l e s h a u s

f r o m o f f i c e , d e t e r m i n a t i o n t h a t d e s p i t e t h e P r e s i d e n t ' s i n t e r -

f e r e n c e t h e W a t e r g a t e i n v e s t i g a t i o n s h o u l d g o f o r w a r d u n d e r a n

i n d e p e n d e n t S p e c i a l P r o s e c u t i o n F o r c e . I l i k e t o t h i n k t h a t

t h e r e w a s a l s o p r e s e n t s o m e t h i n g d e e p e r a n d m o r e e n d u r i n g - -

a r e a l i z a t i o n t h a t all o u r l i b e r t i e s d e p e n d u p o n c o m p l i a n c e

w i t h l a w .

C o x , s u p r a , at 2 5 .

T h a t B o r k ' s s u b s e q u e n t a c t i o n s w e r e n o t r e s p o n s i b l e f o r t h e e v e n t u a l

s u c c e s s o f t h e i n v e s t i g a t i o n h a s b e e n c o n f i r m e d by R u t h :

J u d g e B o r k a n d H e n r y P e t e r s o n t o l d us t o c o n t i n u e

w i t h o u r w o r k , S e n a t o r . J u d g e B o r k w a s i r r e l e v a n t t o w h e t h e r

o u r s t a f f w a s g o i n g t o s t a y t o g e t h e r b e c a u s e w e h a d no w a y o f

r e l y i n g on a n y t h i n g h e s a i d a t t h e t i m e b e c a u s e h e f i r e d A r c h i e

C o x f o r p u r s u i n g e v i d e n c e o f c r i m i n a l c o n v e r s a t i o n s by t h e

P r e s i d e n t o f t h e U n i t e d S t a t e s . T h e s t a f f h e l d t o g e t h e r b e -

c a u s e o f t h e i n t e g r i t y of t h e s t a f f a n d t h e s u p p o r t of t h e

p u b l i c a n d t h e C o n g r e s s in t h e h o p e t h a t a n e w S p e c i a l P r o s e -
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c u t o r w o u l d c o m e a l o n g . J u d g e B o r k w a s n e i t h e r a p o s i t i v e

n o r a n e g a t i v e in t h a t r e s p e c t . We d i d n o t p a y a n y a t t e n -

t i o n t o h i m , S e n a t o r .

V . B O R K ' S A C T I O N S IN P E R S P E C T I V E

O n e w a y t o e v a l u a t e t h e s i g n i f i c a n c e o f w h a t B o r k d i d is t o n o t e t h e

r e a c t i o n t o t h e S a t u r d a y N i g h t M a s s a c r e o f p e r s o n s p r o m i n e n t in t h e l e g a l

p r o f e s s i o n at t h e t i m e . S e v e n t e e n l a w s c h o o l d e a n s , f o r e x a m p l e ( i n -

c l u d i n g t h o s e o f H a r v a r d , C o l u m b i a , Y a l e , N e w Y o r k U n i v e r s i t y , C h i c a g o ,

M i c h i g a n , P e n n s y l v a n i a , a n d S t a n f o r d ] , s i g n e d t h e f o l l o w i n g r e s o l u t i o n :

W h e r e a s s u b s t a n t i a l e v i d e n c e e x i s t s t h a t c l o s e a s s o c i a t e s

o f t h e P r e s i d e n t o f t h e U n i t e d S t a t e s , a n d p o s s i b l y t h e P r e s i d e n t

h i m s e l f , h a v e e n g a g e d in a d e l i b e r a t e e f f o r t t o o b s t r u c t j u s t i c e ;

W h e r e a s p u b l i c t r u s t in t h e a d m i n i s t r a t i o n of j u s t i c e r e -

q u i r e s t h a t t h e e v i d e n c e o f s u c h m i s c o n d u c t b e i n v e s t i g a t e d b y

p r o s e c u t o r s i n d e p e n d e n t o f t h o s e u n d e r i n v e s t i g a t i o n ;

A n d w h e r e a s t h e P r e s i d e n t h a s p r e v e n t e d s u c h an i n d e p e n d e n t

i n q u i r y f r o m b e i n g c o n d u c t e d ;

T h e r e f o r e , w e t h e u n d e r s i g n e d , d e a n s o f A m e r i c a n l a w s c h o o l s ,

r e s p e c t f u l l y p e t i t i o n t h e C o n g r e s s o f t h e U n i t e d S t a t e s t o t a k e

t h e f o l l o w i n g m e a s u r e s :

W e u r g e t h a t C o n g r e s s a c t i m m e d i a t e l y b y s t a t u t e t o e s t a b -

l i s h a s p e c i a l W a t e r g a t e p r o s e c u t o r ' s o f f i c e , w i t h t h e s p e c i a l

p r o s e c u t o r t o b e a p p o i n t e d by a s p e c i f i e d l a w c o u r t ( a s a u t h o r -

i z e d in A r t i c l e I I , S e c t i o n 2 o f t h e U n i t e d S t a t e s C o n s t i t u t i o n )

a n d w i t h c o m p l e t e i n d e p e n d e n c e o f t h e e x e c u t i v e b r a n c h o f G o v e r n -

m e n t .

T h e P r e s i d e n t ' s s t a t e d r e f u s a l t o c o m p l y w i t h c o u r t r u l i n g s

r e q u i r i n g h i m t o p r o d u c e r e l e v a n t e v i d e n c e r a i s e s a s e r i o u s q u e s -

t i o n a s t o w h e t h e r h e w i l l c o o p e r a t e f u l l y w i t h a C o n g r e s s i o n a l l y

e s t a b l i s h e d p r o s e c u t o r . T h e r e b e i n g o n l y o n e c o u r s e c l e a r l y o p e n

t o t h e A m e r i c a n p e o p l e t o p r o t e c t a g a i n s t t h i s c o n t i n g e n c y , w e

u r g e f u r t h e r t h a t t h e H o u s e o f R e p r e s e n t a t i v e s c r e a t e a s e l e c t

c o m m i t t e e t o c o n s i d e r t h e n e c e s s i t y of P r e s i d e n t i a l i m p e a c h m e n t .
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N e w Y o r k T i m e s , 23 O c t o b e r 1 9 7 3 , s e c . l , p. 3 3 , c o l . 2.

C h e s t e r f i e l d H. S m i t h , t h e n - P r e s i d e n t of t h e A m e r i c a n B a r A s s o c i a t i o n

i s s u e d a s t a t e m e n t i n c l u d i n g t h e f o l l o w i n g :

T h e r e can be no m e n a c e to our s e c u r i t y from w i t h i n and n o n e

f r o m w i t h o u t m o r e l e t h a l to o u r l i b e r t i e s at h o m e and fatal

to o u r i n f l u e n c e a b r o a d t h a n t h i s d e f i a n t f l o u t i n g of l a w s

and c o u r t s . I e x p r e s s my h o p e and c o n f i d e n c e t h a t t h e j u d i -

cial and l e g i s l a t i v e f o r c e s of t h i s n a t i o n will act s w i f t l y

and d e c i s i v e l y to repeal and c o r r e c t t h i s d a m a g i n g i n c u r s i o n

by t h e P r e s i d e n t u p o n t h e s y s t e m of j u s t i c e , and t h e r e f o r e

u p o n o u r b a s i c l i b e r t i e s .

N e w Y o r k T i m e s , 2 3 O c t o b e r 1 9 7 3 , s e c . l , p. 4 7 , c o l . 2.

It is a l s o i m p o r t a n t to r e m e m b e r t h a t it w a s i m m e d i a t e l y a f t e r t h e

f i r i n g of Cox t h a t " [ f ] o r t h e f i r s t t i m e . . . m e m b e r s of t h e D e m o c r a t i c and

R e p u b l i c a n l e a d e r s h i p of t h e H o u s e of R e p r e s e n t a t i v e s b e g a n t a l k i n g

p u b l i c l y and s e r i o u s l y a b o u t i m p e a c h i n g P r e s i d e n t N i x o n . "

N e w York T i m e s , 21 O c t o b e r 1 9 7 3 , s e c . l , p. 1, c o l . 4.

A n o t h e r w a y to v i e w t h e m a t t e r is to c o m p a r e t h e t r e a t m e n t of B o r k ( i . e . ,

h i s n o m i n a t i o n t o t h e S u p r e m e C o u r t ; a n d t h e t r e a t m e n t of t h e R e v . M a r t i n

L u t h e r K i n g , J r . , in 1 9 6 3 w h e n he w a s c h a r g e d w i t h c o n t e m p t for h a v i n g

v i o l a t e d an i n j u n c t i o n a g a i n s t his m a r c h i n g in B i r m i n g h a m on G o o d F r i d a y .

E v e n t h o u g h his c a u s e w a s j u s t , e v e n t h o u g h t h e o r d i n a n c e on w h i c h t h e



4490

i n j u n c t i o n w a s b a s e d w a s l a t e r held to be p a t e n t l y u n c o n s t i t u t i o n a l

( S h u t t i e s w o r t h v. B i r m i n g h a m , 3 9 4 U . S . 1 4 7 ( 1 9 6 9 ) ) , and even t h o u g h

r e p r e s e n t a t i v e s from his g r o u p had p r e v i o u s l y t r i e d t w i c e u n s u c c e s s f u l l y

to get a p e r m i t to m a r c h , his c o n t e m p t c o n v i c t i o n w a s u p h e l d by t h e U . S .

S u p r e m e C o u r t b e c a u s e he and his c o - d e f e n d a n t s had not s o u g h t s p e c i f i -

c a l l y to have t h e i n j u n c t i o n d i s s o l v e d or m o d i f i e d . W a l k e r v.

Bi rmi n g h a m , 3 8 8 U . S . 3 0 7 ( 1 9 6 7 ) . B o r k , on t h e o t h e r h a n d , a s s i s t e d

P r e s i d e n t N i x o n in o p e n l y d e f y i n g an u n a p p e a l a b l e d e c i s i o n of t h e

U n i t e d S t a t e s C o u r t of A p p e a l s , w h i c h a c t i o n p r o m p t e d c a l l s for t h e

P r e s i d e n t ' s i m p e a c h m e n t . Bork w a s not p r o s e c u t e d ; i n s t e a d he has b e e n

n o m i n a t e d for a p o s i t i o n on the h i g h e s t c o u r t in the l a n d .

IV. C O N C L U S I O N

If Bork is c o n f i r m e d , t h e S e n a t e will be s a y i n g , in e f f e c t , to t h e

p e o p l e of the U n i t e d S t a t e s t h a t e x e c u t i v e fiat is to be e x a l t e d o v e r

t h e rule of l a w - - a n u n a c c e p t a b l e m e s s a g e at an t i m e , but a p a r t i c u l a r l y

i r o n i c one d u r i n g the c e l e b r a t i o n of t h e B i c e n t e n n i a l of the U . S .

C o n s t i tuti o n .
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Denominational Ministry Strategy
5707 Penn Avenue Pittsburgh. PA 15?06 Phooo 412/362-1712

September 15, 1987

Senate Judiciary Committee
United States Seriate
Dirksen Senate Bldg. Room 224
Washington, DC 20510

Attn: M». Diana H.jffn-sn

Dear Ms. Huffman:

This is a formal request to be on the agenda of the Senate hearing
concerning Fobert Bork. The public media has heightened fears,
conjecture, consoiracy theories, and paranoia, but the reality of BorK's
primary backers - the Me 1lon-ScaIfe famiiy has not yet been raised.

The testimony that we will be bringing in the form of documintpcl
evidence is of unique significanre for these hearings. No private
interest has had a greater financial /philosophical impact upon the
Nixon and Reagan administrations than the Mellon interests of Pittsburgh
and Opperville legacies. Our national art galleries are from the Mellon
dynas ties

The far reaching influence of especially Richard Mellon Scaife upon
extreme right wing politics is t?lt not enly in tne United States, buf

around the world including Central America Angola and S. Africa The
Senate must be warned of the Mellon family interests arid their
protective voice that will change the direction of America through their
protege, Robert Bork. Scaife is the highest contributor to the "think
tank" foundations (along with Coors) that have sponsored and groomed
Berk's papers. Even Scaife's own long term staff was involved with Col.
North in covert actions to protect Mellon Interest in the new industrial
Central America, where bank loans are now collapsing and third world
plants have been built. Bo~k clearly represents corporate interests for
future quelling of protest and exposure of such issues.

Wo bring the unique world wide focus upon this hearing in the form of
peaceful protest in the Pittsburgh that has been met with defrocking,
and major jail sentences of 1- 2 years for misdemeanor actions. One was
the receiving of a 6 month sentence for standing on the sidewalk in
front of a corporate wealthy church of Pittsburgh, reading the Bible.
The sentences ware dealt out by Mellon backed judges with Mellon's law
firm as prosecution in most cases.

These are clearly grave violations of ou
because of Mellon influence in th-.- court
chance for justice in the attempts of M
protests. The escalation of Mellon int.

civil r lght s
of Pennsylva
ion to quash
ssts onto the

in acting out but
I l a, there ls no
>ur creatIve
national legal
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scene brings a chilling reality to the future of freedom of peaceful
protest in America and WG must sound an alarm based on atrocious
reprisals from Bork's backers.

Ws hivo brought world wide attention to the plight, of the steelworkers
and have felt the wrath of Mellon backed judges. The pattern of Mellon
grooming and funding church projects is now well documented- and is a
dangerous Involvement of the religious right into American politics.
Such is the pattern backing Bork as well. This new religious-political
alliance is gravely dangerous and we as American clergy must sound this
alarm and warning. This focus must be raised in these hearings as most
political figures already know full well of the Mellon influence on
American politics. Further influence, by the Mellon-Bork control
especially within our highest court must be checked before it is too
late. It already dominates the local court system. With the coming
unrest by downward mobility of industrial workers, farming, fishing, and
textiles industries, banking corporate interests must have a way to stem
any kind of protest thit up until now was an American right.

Not to have this testimony at the hearings will protect the interests of
the Mellon family and unfairly deprive Senators with a central
perspective and issue for questioning in Bork's consideration. Strong
reaction to our presence will no doubt come from Senator Heinz. Heinz
has received over $1.5 million in loans for his campaign costs (just
verified by the F.E.C. in writing to us) and both have major backing by
Mellon interests.

One or both of us will
represent the most rec
America. We also are
clarity of Mellon cont
influence of the Mello
of the treasury Andrew
Upperville. They may
the more restrictive c
do as he is told and a
through his foundation
active Mellon in polit
small campaign gifts.

be available for a presentation since we
ent serious reaction to peaceful protest in
in the eyes of the world as we carry out the
rolled courts on the local scene. The power and
n family is not only history through the secretary
Mellon, but currently, by his son Paul Mellon of
ell represent the top wealth and power family for
ntryl in America. Bork has proven his loyalty to
perfect candidate for Scaife to have groomed
s and no doubt relationships. Scaife is the most
ICS and was caught giving Nixon 1.2 million in

The Mellon-Bork issue must surface in this hearing. And we are prepared
to testify. Not on conspiracies, or paranoia, but on reality through
real life examples of power in the control of courts. This could be the
gravest decision for the Senate Judiciary committee in recent American
history, and fearfully the beginning of a new oppression and thwarting
of the freedom of speech and expression from the banking-rellglous
alliance.

Wa pray that you will place one of us on the agenda.

Thank

Rev. D. Douglas Both and Rev. Daniel N. Solberg
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BMS
Denominational Ministry Strategy

5707 Psnn feanue PIthbuoh. PA 15206 Phons 412/362-1712

October 7, 1987
Senate Judiciary Committee
United States Senate
Dirksen Senate Bldg. Room 224
Washington, DC 20510

Attn: Ms. Diana Huffman

Dear Ms. Huffman:

On September 15, 1987 we submitted a letter and had enclosed evidence in
opposition to nominee Robert Bork for Supreme court justice of the
United States. We assumed that that material would be part of official
record in the Bork case and so request.

The testimony that we requested was concerning the fact that the Mellon-
Scaife family had not yet been raised in the hearings.

Last week, we received a phone call from your office notifying us that
our evidence would be accepted in writing as opposing Robert Borks
recommendation. We accept this offer and as mentioned, assumed that our
last letter and evidence had been included, but if not we ask that it be
included in the official record as in opposition to Robert Bork. Please
submit the evidence contained in our Sept 15, 1987 letter to you. Thank
you very much for your follow up and admission of our materials.

We wanted to be sure the senate, even at this stage has our material on
hand even if it is used in the future for study. As you may know we had
delivered some (but not all of that submitted to you) of our material to
each senators office personally. But the research that we enclosed to
you is of unique significance for these hearings and later review. No
private interest has had a greater financial /philosophical impact upon
the Nixon and Reagan administrations than the Mellon interests of
Pittsburgh and Upperville legacies. Our national art galleries are from
the Mellon dynasties.

One latest example is the fact that Mellon Bank has been in serious
trouble. All of a sudden it has been announced that Mellon will receive
a substantial amount of business from the Federal Government. A must
unique type of bailout and obviously took considerable power to deliver.

The far reaching influence of especially Richard Mellon Scaife and Paul
Mellon upon extreme right wing politics is felt not only in the United
States, but around the world including Central America, Angola and S.
Africa. The Senate must be warned of the Mellon family interests and
their protective voice that will change the direction of America through
their protege, Robert Bork or someone of his nature. Scaife is the
highest contributor to the "think tank" foundations (along with Coors)
that have sponsored and groomed Bork's papers. Even Scaife's own long
term staff was involved with Col. North in covert actions to protect
Mellon interest in the new industrial Central America, where bank loans
are now collapsing ana third world plants have been built. Bork clearly



4494

represents corporate interests for future quelling of protest and
exposure of such issues and we have been pleased to see his
recommendation thus far turned down.

It should also be noted that Rev. D. Douglas Roth now has a case before
the Supreme Court of the United States concerning his 6 month jail
sentence for merely reading the scripture on a public sidewalk in front
of Pittsburgh's richest corporate church. Shadyside Presbyterian where
Mellon interests and Senator John Heinz's family are long term members.

On behalf of all of us, please submit all of our materials as official
part of your records in opposition to Robert Bork. Thank you.

Thank you

Rev. D. Douglas Roth, Rev. Daniel N. Solberg, and Charles L. Honeywell

THE REV. DR. PHILIP D. LONG, B.D., Lutheran Theological Seminary,
Philadelphia, M.A. University of Pennsylvania, Ph.D., University of
Pittsburgh, Lutheran

THE REV. DR. GALE E. TYMESON, M.Div., Union Theological Seminary ,
Ph.D., University of Pittsburgh, United Church of Christ

THE REV. KRISTIN M. FOSTER, M.Div., Yale University, Lutheran
THE REV. BETH L. SIEFERT, M.Div., Lutheran Theological Seminary,

Gettysburg, M.Theological Studies, Harvard Theological Seminary,
Lutheran

THE REV. DANIEL N. SOLBERG, M.Div., Yale University, Lutheran
THE REV. ANNE MILLER SMITH, M.Div., Lutheran Theological Seminary,

Gettysburg, Lutheran
THE REV. D.DOUGLAS ROTH, M.Div., Christ Seminary, Seminex, Lutheran
THE REV. JAMES D. VON DREELE, M.Div., Yale University, Episcopalian
THE REV. DONNA J. KYLLONEN, M.A., Georgetown University, M.Div.,

Lutheran Theological Seminary, Gettysburg, Lutheran
THE REV. FATHER JOHN J. CASSELLA, B.A.,M.Div..Saint Vincent Seminary,

Roman Catholic
THE REV. PAUL L. HIMMELMAN, M.Div., Northwestern Theological Seminary,

Lutheran
THE REV. JOHN J. GROPP, M.Div., Lutheran Theological Seminary,

Gettysburg, Lutheran
REV. DAVID HONEYWELL, B.A., Bryan College, Dayton Tennessee, American

Baptist
MR. CHARLES L. HONEYWELL, B.S..M.A., Western Michigan University.

Lutheran
MARY ANNE YOST, Former Synod Coordinator of planning and communications,

Lutheran
DARRELL BECKER President, International Union of Marine and Shipbuilder

workers of America, Local 61., Lutheran

Hundreds, nationally as well as locally, support this group and
ministry.
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* * * i DISTRICT OF COLUMBIA

DEMOCRATIC STATE COMMITTEE
3636 Sixteenth Street, NW, Suite AG-65«Washmgton, DC 20010*(202) 289-4061

September 18, 1987

The Honorable Joseph R. Biden
Chairman
Senate Committee on the Judiciary
United States Senate
489 Senate Russell Office Building
Washington, D.C. 20510-0801

Dear Senator Biden:

Enclosed you will find a Resolution of the District of
Columbia Democratic State Committee in opposition to the confir-
mation of Judge Robert Bork as an Associate Justice of the United
States Supreme Court. We respectfully request that this Resolution
be made a part of the record of Judge Bork's confirmation hearings.

Enclosure
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* * * , DISTRICT OF COLOMBIA

I H Cohen

Evans-McNeil

S Ted Gay

DEMOCRATIC STATE COMMITTEE

3636 Sixteenth Street, NW, Suite AG-65«Washington, DC 20010«(202) 289-4061

RESOLUTION

The District of Columbia Democratic State Committee
adopts the following resolution:

WHEREAS, the President of the United States has
lll-advisedly nominated Judge Robert Bork, Court of
Appeals of the District of Columbia Circuit, to replace
Justice Lewis Powell on the United States Supreme Court;
and.

WHEREAS, as evidenced in opinions that he has authored
while a member of the United States Court of Appeals for
the District of Columbia Circuit and in other
commentaries. Judge Bork strongly supports, promotes, and
follows an unacceptable and deeply conservative ideology
that would unwisely and profoundly alter widely accepted
Supreme Court decisions on abortion, affirmative action,
church and state issues, and the death penalty for
juveniles; and,

WHEREAS, the jurisprudential ideology of Judge Bork if
permitted to permeate the Supreme law of the land would be
antithetical to the hopes, aspirations and legitimate
interests of major segments of American Society; and.

WHEREAS, Judge Bork has demonstrated a callous
insensitivity to the requirements of the United States
Constitution when he as Acting Attorney General in 1973,
fired Archibald Cox, the first Watergate special
prosecutor; and,

Donna Scheeder WHEREAS, Judge Bork's jurisprudentlal ideology parallels
President Ronald Reagan's unacceptable political thinking
and if adopted would require women to face danger laden
abortion choices, place the civil rights of Black
Americans and other minorities in precarious jeopardy and
give license to unacceptable law enforcement practices;
and,
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WHEREAS, the People of the United States have rejected
both Judge Bork's jurisprudential ideology and Ronald
Reagan's political thinking by electing a more sensitive
and compassionate Democratic majority in the United States
Senate; and.

WHEREAS, under the Constitution of the United States, the
Senate is a branch of government of comparable station to
the Executive Branch when the Senate performs its "advise
and consent" function; and,

WHEREAS, the Senate has the constitutional right and the
duty to evaluate and judge the jurisprudential ideology of
a Supreme Court nominee when it exercises its "advise and
consent" powers.

THEREFORE, BE IT RESOLVED, that the District of Columbia
Democratic State Committee does hereby express its
unequivocal opposition to the confirmation of Judge Robert
Bork as an Associate Justice of the United States Supreme
Court; and

BE IT FURTHER RESOLVED, that the District of Columbia
Democratic State Committee implores and respectfully
requests the Democratic Majority and other sensitive and
compassionate members in the United States Senate not to
confirm Judge Robert Bork as an Associate Justice of the
United States Supreme Court.

DISTRICT OF COLUMBIA DEMOCRATIC STATE COMMITTEE

By:
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Honorable Joseph Biden
United States Senate
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Senator Biden:
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RALPH COHEN

PAULH SCMCDDM*

LAWRENCE H SMGER

LOUIS G SOUMN0
RUSSELL G CHEEK-
STUART PERRY
RICHARD A LEOTU
MICHAEL J L N >
RHONDA WEWBI BREAKSTONE
DEVON SCOTT RWF

BEN RUBINOWiTC
EVANTORGAN
DAVID FREIDMMT

DOMINIC T 0WC0LI

October 2, 1987

MICHAEL SCOTT FELDMAN"

CHERYLS BUIBACH
MICHAEL SHAPIRO
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MORTON J LEVINE
RICHARD WEISS
MORTON FEDER
ROY SCAFFIDI

WRITERS DIRECT DIAL

212-341-8

Re: Robert Bork

I am an opponent of the proposed appointment of Judge Bork
to the United States Supreme Court. I, and a colleague of mine,
Cheryl Bulbach, have passed a petition opposing the appointment
of Judge Bork to the Supreme Court to New York State Lawyers,
as well as a seperate petition to non lawyer New York State
residents.

Approximately 75% of the attorneys I asked to sign the
petition, agreed to sign it. Among the signers is Herman Glaser,
a past president of the New York Trial Lawyers Association.

I am enclosing the petitions. I hope they will aid you in
your fight against the appointment of Judge Bork to the Supreme
Court. Copies of the Petitions are being sent to the Honorable
Patrick Moynihan and the Honorable Alphonse D'Amato.

Sincerely,

MORRIS J. EISEN, P.C.

MRD/pcn
enc

cc: Honorable Alphonse D'Amato
Honorable Patrick Moynihan

By:

Mitchell R. Drach
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September 30, 1987

Honorable Paul Simon
United States Senate
Washington, DC 20510

Dear Senator Simon:

Since Rabbi Haberman's letter to the Post has been read into
the record, you should have (may be also included in the Record)
this piece by Dr. Ken Dean about the same Brookings speech. We,
too, were there. Ken Dean's account is far more accurate.

Sincerely,

James Dunn
Executive Director
Baptist Joint Committee
on Public Affairs

Dr. Gordon Harris
North American Baptist
Theological Seminary

Sioux Falls, South Dakota

Rev. Wes Forsline
St. Paul, Minnesota

Dr. Phil Wogaman
Wesley Theological

Seminary
Washington, DC



Bork thriveslm"confrontation, lives for the spotlight
By REV. KENNETH DEAN

You would expect that a possible nominee to the
VS. Supreme Court who is meeting with 30 cr so
clergy of the three major faiths would present himself
as a sage of the law, as a politically astute gentleman or
at least as a patriot of good will.

Not Federal Judge Robert Bork, in a meeting at the
Brooking* Institution in the fall of 1985. He came on as
a crusader sprinkling verbal acid in the faces of his
shocked listeners. In a 30-minute speech and about an
hour of discussion, he created a verbal brawl about the
role of religion in American society.

IT WOULD BE difficult to aay which was more
provocative, Bork's style or his content He began by
calling attention to his tobacco addiction and said he
was going to puff even as he lectured. He stated that
while he came from a mildly religious family, he
personally claused no faith commitment He wanted
us to know that his opinions were based on what he
thought was best for the country and not on something
he practiced.

Despite his disclaimer of personal faith, Bork then
embraced the New Right's perspective on American
society and the need for a new wedding between
church and state. He said John Richard Neuhaus,
author of The Naked Public Square, had shaped his
thinking.

He emphasized Neuhaus' concern that when a house
is swept clean of one demon, it may then become
inhabited by seven demons. He identified with the
Neuhaus thesis that religion in America (meaning the
mainline Protestant church) has fallen on hard times
and left an ethical void. This has opened the door for a
demon — secular humanism. In theory, this demon is
shared with communist countries which, like America,
•re secular states.

Problematic to the thesis which Bork shares with
the sectarian right wing religionists is the fact that
most of them opposed the racial progress, civil rights
legislation and poverty program efforts of the 1960s
and early 1970's. Indeed, Neuhaus is considered by
moderates as a turncoat, because before his conversion
he sought to move in the spotlight of social change for
more than two decades.

Bork has needed to make no change, for his record
includes a long list of positions in opposition to racial
progress and civil rights. He is considered the architect
of Sen. Barry Goldwater's racial resistance platform
for the presidency in 1964.

MODERATE RELIGIOUS leaders perceive the
social programs of the 1960s and 1970s as a divine
movement toward justice, while sectarian conserva-
tives tie the values of a permissive society with
the continuing pathology of social poverty to create a

new demon — secular human:
At the heart of this controversy and fear is the

Supreme Court decision striking down public school
segregation. Following this decision, the Southland
was dotted by billboards decrying the decision as
communistic influence, and some of those billboards
still remain The overarching issue for the New Right
religious sectarians is education, and it is they who
have built a nationwide network of independent,
mostly segregated, religious-dominated academies.

In Robert Bork they believe they would have an
advocate and a majority vote-maker on the Supreme
Court Through federal aid to the private religious
academies, they hope to regain power over education
and reinstate a mostly segregated dual system of
private and public education paid for by federal and
state governments.

These right-wing sectarians have welded together a
collection of interests that usually go separate ways.
Included are right wingers who want to regain control
of education, parochial school supporters who claim a
right to the federal and state dollar, and Orthodox
Jews who in the face of growing alliance between
American blacks and the Moslem world, have traded
their support for liberal programs for right wing
support for Israel.

THE MEETING of clergy and Judge Bork turned
into a hostile exchange as these issues began to surface.
Bork was told of the embarrassment and conflict
experienced by an eighth grade student in Cocoa
Beach, Fla., »ho was instructed by his Jewish parents
not to read the Bible or lead prayer in classroom
devotions dominated by Christians (the youth's alter-
native was to stand in the hallway). Bork responded,
"Well, I suppose he got over it, didn't he?"

Bork said that as a youngster he had been exposed to
a religious tradition other than his own and that it did
not seem to do him any harm.

The Bork who disclosed himself to the clergy was a
man of calloused attitude toward the individual, indif-
ference toward the minority, and a crusader against
the demons whom he believed were about to take up
residency in American government

Bork rounded out his position in favor of govern-

ment funds for private education by citing a number of
Supreme Court decisions that to him were excessive
He also claimed that present interpretations exceed
the original intent of the framers of the Constitution.
The response was a barrage of comments to the effect
that the original framers also supported slavery and
failed to recognize women.

AS IMPORTANT as these issues are, one must
look beyond this session and the judicial record
to form an accurate picture of Bork In his late youth
Bork supported left-wing causes As a corporate law-
yer, he was something of a rebel in his firm. He later
became a libertarian and a conservative gadfly on the
faculty at Yale Law School. These attributes led him
to the office of solicitor general, there to accept
President Nixon's order to fire special Watergate'
prosecutor Archibald Cox in the Saturday Night
Massacre.

In a sense, Bork's career record is in conflict with his
posture as a Supreme Court nominee. The career has
seen turns and change Most of his more pronounced
changes in political philosophy have been occasioned
by vocational moves.

One concludes that the real Bork is unpredictable
and that his thought moves in circles. His personality
seems to thrive on confrontation and argument, and he
is prone to do things to capture the center stage.

In Bork, one finds a person who is to law and the
Supreme Court what Lt CoL OUie North was to the
White House and the National Security Council

There is a lot of room in the field for such characters,
and they contribute to the public dialogue, but they
can be dangerous in key positions where policy is
established and law is interpreted.

The primary assumption of Bork in his revelation to
the clergy was fear. When he translates this fear into
public policy and law, the result is a shrinking of the
spirit of liberty and trust in public institutions Out of
their fear of demons, Bork and his New Right advo-
cates hold to a static view of history and distrust the
continuing American experiment

The writer is pastor of First Baptist Church of
Rochester, m Brighton

*
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I. HTRODDCTIOI

The membership of the Executive Leadership Council would like to express their

appreciation to the Chairman and the Committee for inviting us to present our

views regarding the appointment of Robert Bork to the United States Supreme

Court. We would like to submit the following written testimony to the

Committee and request that it be included into the record.

The Executive Leadership Council is an organization comprised of a number of

the highest ranking Black male and female Corporate executives from some of

the largest corporations in the United States. The diverse membership of the

Council represents virtually every business, industry, and service sector in

the United States. While we enjoy a rich diversity of interests and

expertice, we have joined together for the mutual purpose of preserving and

promoting the competitive strength of Black executives and American business

interests by creating a leadership forum for developing positions on business,

economic, and public policy that positively impact business growth and advance

minority economic development.

Attaining a position of corporate responsibility is difficult for all

aspirants. As Black executives, the members of the Council have been

confronted by the same obstacles that confront all other competitors in

addition to confronting a distinctive set of challenges and obstacles. The

members of our organization have worked extraordinarily hard to reach

positions of significant corporate authority and to compile outstanding

records of performance and accomplishment individually and collectively. The

members of the Council have demonstrated that competency, performance, ability

and creativity have no color. By almost any standard, they are considered

successful.

Our views are not motivated by anger or frustrations often associated with

frustrated opportunities. Our membership spans the political spectrum

including conservatives, moderates, liberals, Republicans and Democrats. We

are not legal, academic, or political theorists. Our views are shaped by real

world experience rather than theory. Our concerns, like the concerns of most

business executives, include economic, fiscal and tax issues; national and

international trade policies; bond and equity markets; organization

realignments; and market opportunities and trends.
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Today, we would like to share our unique insights and to express our grave

concerns about the impact that the appointment of Robert Bork to the Supreme

Court could have on the current uncertain status and future advancement of

Black managers and executives m America's corporations.

II. HISTORICAL ROLE OP THE SUPREME COURT

"What is striking is the role legal principles
have played throughout America's history in
determining the condition of the Hegroes. They
were enslaved by law, emancipated by law,
disenfranchised and segregated by law; and,
finally, they have begun to win equality by
law."

-Thurgood Marshall
May, 1987

Recognizing the fact that a great number of American citizens were arbitrarily

being denied equal access to employment, Congress passed into law the Civil

Rights Act of 1964- While the passage of the law prompted reform of unfair

employment practices, discrimination in the workplace persisted. It fell upon

the Supreme Court to become the ultimate guardian of the right of Blacks to

have fair access to employment.

A year before the enactment of the Civil Rights Act, the Supreme Court

judicially recognized, in the unanimous decision Colorado Anti-Discrimination

Comm. v. Continental Airlines (372 US 714 (1963)), that employment

discrimination on the basis of race was illegal under the equal protection

clause of the 14th amendment. Thereafter, in dozens of cases, the Supreme

Court applied the standards and principles of the equal protection clause of

the 14th amendment to affirm the basic constitutional right for Black

Americans to be afforded equal employment opportunit}'.

Between 1971 and 1979. the Supreme Court decided landmark cases which ruled

many existing business practices to be illegal, ^reemployment tests and

requirements unrelated to job performance tnat unfairly affected Blacks were

held illegal in the unanimous Griggs V. Duke Power (401 US 424 (1971))

decision and again in Albemarle Paper Co v. Moody (422 US 405 (1975)). Layoff

procedures based on seniority that unfairly affected Blacks were struck down

as illegal in Franks v. Bowman Transportation Co., Inc. (424 US 747 (1976)).

And in a truly significant decision, Weber v. Kaiser Aluminum & Chemical Corp.

(443 US 193 (1979)), the Supreme Court ruled affirmative action plans that
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reserved a percentage of employee openings for Black applicants to eliminate a

manifest racial imbalance to be legal and constitutional.

The Supreme Court has upheld its promise to provide "Equal Justice Under Law"

and has made it possible for Black men and women such as ourselves to have the

opportunity to compete and perform in the corporate workplace. We cannot

overlook the fact that if assertive action had not been taken by the Supreme

Court, then regardless of our stellar individual qualifications, it is

improbable that any of us would have had the opportunity to demonstrate that

Black Americans can function effectively as responsible corporate executives.

III. CUEBEIT STATUS Of BLACK EXECUTIVES.

While our very existence symbolizes America's progress toward achieving a

reality of equal opportunity, our sparse numbers also demonstrates the

continuing embedded resilience of unequal access. Despite the efforts of the

courts, our members, if not unique, are nevertheless disproportionately

scarce. A burning issue that must not be ignored is why there ere not more

Black executives. Why are there not-more of us after over two decades of

equal opportunity being the law of the land?

At present, confusion and misunderstanding about the current status and

progress of Black managers and executives is rampant. A 1986 Rand Report

titled "Closing The Gap" argues against affirmative action and states:

"the real prizes in our economic race are won
in the private sector, and the Black elite have
now joined the game... there is now substantial
evidence that salary increases and promotions
for the Black elite will be at least as rapid
as for their white competitors".

There is ample evidence that refutes this interpretation of the current

reality of Black executives. According to statistics presented in the 1984

EE0-1 report, compiled by noted business consultant Mr. Ed Jones and submitted

to Congress by him in testimony before the House Committee on Education and

Labor during August, 1986:

"From 1966 through 1984, there was a growth of
over 1.6 million managers. Black males only
constituted 9? of all [non-white male] managers,

fet they accounted for almost 60? of the totalnumber] loss among [non-white male] managers
from 1982 to 1984."
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Contrary to what some may claim, empirical studies and our own experience

indicate that color continues to be a critical impediment to access for Black

Americans. Racially motivated discrimination in the workplace continues and

as long as the under-utilization and ander-representation of talented Blacks

in all levels of corporate management persists, affirmative action will be

necessary to at least ensure fair and equal treatment.

This reality requires a reaffirraation of our national policy of equal

opportunity employment. We must strengthen, not lessen our efforts to remove

unnecessary barriers to employment.

IV. JUDICIAL PHILOSOPHY 07 ROBERT BORK

Because the Supreme Court has played such a critical role in defending the

rights of Black Americans, and because Black executives are in ever shrinking

numbers, and because of the publicly expressed views of Robert Bork, the

members of the Executive Leadership Council are greatly concerned about the

nominination of Robert Bork to become Associate Justice on the United States

Supreme Court.

Robert Bork has repeatedly and publically presented his views in opposition to

the constitutionality of the preferential treatment equal opportunity laws

have afforded Blacks and other minorities to compensate for individual and

institutional discrimination. His judicial philosophy of strict

interpretation of the "original intent" of the Framers of the Constitution is

clearly hostile towards the reforms generated by equal opportunity laws.

In 1971, when the Supreme Court handed down the Griggs decision, Robert Bork

published an article in Fortune Magazine entitled "Ve Suddenly Feel that Law

is Vulnerable" (Fortune, December 1971. p. 117) wherein he commented about

his attitude towarda reform laws aimed at corporations:

"...law intrudes in the decisional processes
that are better left to managerial discretion,
and so renders institutions less effective..."

He added:
"We need more thought and greater sophistication
about the kinds of issues and decisions that can
profitably be referred to formal legal processes
and the kinds that ought to be left to other
processes." "Many of the results the (Warren}
Court reached were...politically and socially
desirable. But that does not begin to justify
their imposition by a court acting on no
existing legal grounds."
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At the time Griggs was decided, no legal precedent protecting qualified Black

employment applicants from discriminatory job selection requirements existed.

It is apparent from his comments that Mr. Bork felt that the Supreme Court

should not have established the legal precedent in Griggs, regardless of the

social evil it was addressing, because there was, in his view, "no legal

ground" upon which to base this decision. In the same article, Bork further

states:

"Groups feel themselves set apart and requiring
the protection of law from what is perceived as
the hostility of strangers...It makes little
difference that the distrust is usually without
objective justification."

What Robert Bork considered to be "perceived...hostility" without "objective

justification", the Supreme Court considered ample evidence of a clear

violation of the equal protection clause of the 14th amendment of the

Constitution. So compelling was the evidence, the Court voted unanimously.

The fact that Mr. Bork questions the legal principle of such an important

decision is deeply troubling.

In 1977, Mr. Bork continued his criticism of Supreme Court decisions that

upheld the constitutional right of Blacks to have equal access to employment.

Mr. Bork, in a speech before the American Enterprise Institute, severely

criticized the top management of America's largest corporations for compliance

with the rules of law set out by the Supreme Court.

"...the leaders of the major American
corporations... [are] docile, apprehensive,
defensive, and unsure of how to respond to sharp
and unrelenting attacks...the business
executives, appear so timid in confronting the
hostility, criticism and demands for misguided
reform directed toward them and the institutions
they head."

Frighteningly, Mr. Bork's stated opinion is that corporate America should

contemptibly view the laws which sought to eliminate artificial, arbitrary,

and unnecessary barriers which discriminated against Blacks and other

minorities as "misguided reform".

Mr. Bork continued his ferocious attack on America's top corporate managements

in the same speech, stating:

"It is as though a large fraction of the
community of business leaders wants to make
preemptive concessions, ...not to plan a fight
against a wrongheaded movement but to discuss
how best xo negotiate the terms of surrender.
That attitude,...an expressed willingness to
make unwise changes in order to be accepted,
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. . .wi l l be seen as weakness and wi l l only earn
the contempt of the enemies of corporations and
capitalism. No one wi l l respect inst i tut ions
whose leaders must be convinced that legitimacy
and moral authority are not gained by giving in
to demands for 'reform' they know wi l l lessen
the ab i l i ty of corporations to produce goods and
s e r v i c e s . . . "

It i s clear that Robert Bork fee l s that allowing Blacks equal access to

employment "will lessen the ab i l i ty of corporations to produce good3 and

services," removing unfair barriers i s "a wrongheaded movement", and that

affirmative action i s an "unwise change".

Robert Bork's philosophy that corporate "reforms" having specif ic impact on

targeted social groups i s detrimental to American business i s long standing

and was widely disseminated. In the Wall Street Journal of October 22, 1977,

Mr. Bork wrote:

"A result of allowing preferences to any
disadvantaged minority might precipitate an ugly
self-consciously racial and ethic pol i t ics as
groups struggle for limited resources in a zero
sum game."

In the same ar t i c l e Bork comments:

"All preferences granted or denied [to social
classes] would be subject to constitutional
review and the courts would face the
preposterous task of checking the
disadvantagement credentials of every group that
won preferences, and under the equal protection
principle, requiring that every such group be
given preferences i f any was. The Constitution
would be converted into a complex racial and
ethnic code, surely a sad, ironic end to the
c i v i l rights movement."

The "sad and ironic end to the c i v i l rights movement" and the "ugly se l f -

consciously racial and ethic pol i t ics" anticipated by Mr. Bork has failed to

materialize. Yet the chi l l ing implications of Mr. Bork's reasoning l inger

menacingly.

y. COICLOSIOI

Mr. Bork suggests that the severity of these publicly stated opinions be

dismissed on the grounds that he was being academically provocative. The

members of the Council believe that these comments should not be dismissed on

any grounds. These inflammatory comments made by Robert Bork in the business

environment causes lasting concern to those of us who truly cherish the

concept of equal opportunity under the law.

In case after case, the Supreme Court has viewed the 14th amendment as a

statement of freedom in America, a challenge against the subordination of
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Black people in the country. Robert Bork has consistently rejected the

concept that the Constitution is a charter of liberty and instead prefers to

interpret its meanings technically. As Senator Howard Metzenbaum so

eloquently stated during Mr. Bork's testimony before the Committee:

"...you're a man with frightening views. The
basic problem, as I see it, is that to you, the
Constitution is not a living document...and if
you can't find protection for the individual in
the fine print, then the people of this country
are out of luck."

The members of oar organization share Senator Metzenbaum's sentiments. We

feel that Robert Bork's judicial philosophy is morally indefensible and

'legally unsound. For over twenty years, the United States Supreme Court has

been the guardian of the rights of all of America's Blacks to gain equality in

the workplace. If appointed to the bench, there is every indication that

Robert Bork would be completely insensitive to the need of ensuring equal

opportunity under the law.

Robert Bork has asked Members of the Senate and the American people to judge

him solely on his record as a Circuit Court Judge and as Soliciter General.

Overlooked is the fact Robert Bork was significantly constrained in these

previous positions. As a Supreme Court Justice, Mr. Bork would be absolutely

answerable to no one. An unaccountable Robert Bork on the Supreme Court would

pose an unqualified threat to the continued application and development of the

Constitutional protections and freedoms that guarantee employment equality for

America's Black citizens.

Our organization is very uncomfortable with the possible future of America if

Robert Bork is confirmed. What will the future hold if America's best

educated and best prepared Blacks are denied a fair opportunity to compete?

What will happen to the hopes and dreams for a better life of America's Black

children, living in the urban jungles, surrounded by crime, drugs, poverty and

despair, if the best prepared Blacks are denied access to success'7 What will

be the future of justice in America?

Will Robert Bork listen impartially to the requests for justice voiced by the

citizens of the country? Will Robert Bork apply justice in a fair and

equitable and unbiased manner? Or will Robert Bork endeavor to develop a

smooth, articulate, intellectual argument to narrow the meaning of the

Constitution as he sees fit, regardless of whether justice was served? Mr.
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Bork's writings are a clear indication of his intent and America cannot afford

to believe in Robert Bork's concept of justice.

We are Black executives succeeding in the corporate environment.

Collectively, we are responsible for hundreds of millions of dollars of

corporate assets. And while the "reform" of affirmative action has helped

many of us, not one of us has impaired our respective corporation's "ability

to provide goods and services," as Eobert Bork feared.

We believe that Black men and women should have unlimited opportunity based on

fairness, or equal opportunity does not exist. Robert Bork is opposed to this

philosophy and we, as a group, are opposed to his confirmation to the United

States Supreme Court.

We respectfully request that the Senate of the United States Congress votes to

reject this appointment to the highest court in the nation.

Thank you for the consideration of our views.
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Title 29—labor

CHAPTER XVII—OCCUPATIONAL
SAFETY AND HEALTH ADMINIS-
TRATION, DEPARTMENT OF LABOR

PART 1910—OCCUPATIONAL SAFETY
AND HEALTH STANDARDS

Occupational Exposure to Lead

AGENCY Occupational Safety and
Health Administration, Department of
Labor

ACTION Final Standard for Occupa
tiona) Exposure to Lead
SUMMARY This final standard limits
occupational exposure to lead to 5(Vg/
m'cmicrograms per cubic meter) based
on an 8 hour time-weighted average
The basis for this action is evidence
that exposure to lead must be main-
tained below this level to prevent ma
tenal impairment of health or func
tional capacity to exposed employees.

Provisions for environmental moni-
toring, recordkeeping, employee edu
cation and training, medical surveil
lance, medical removal protection, hy
giene facilities, and other require-
ments are also included in the stand

DATES Effective date February 1,
1979 Startup dates for individual pro
visions which are different than the
effective date are in paragraph ir) of
the regulation

FOR FURTHER INFORMATION
CONTACT

Gail Bnnkerhoff. OSHA Office of
Compliance Programs U S Depart
ment of Labor. Room N-3112, Wash-
ington. D C . 20210. telephone 202-
523-8034 For additional copies of
this regulation, contact OSHA
Office of Publications. U S Depart-
ment of Labor. Room N-3423. Wash-
ington. D C 20210. telephone 202-
523-8677

SUPPLEMENTARY INFORMATION

I INTRODUCTION

The statement of reasons accompa-
nying this regulation (the preamble) is
diwded into six parts, numbered 1
through VI The following table sets
forth the contents of the preamble

I Introduction
II Pertinent legal authority
III Execume summary

A Health effects of lead exposure
B Permissible exposure limit
C Medical removal protection
D Feasibility of compliance

IV Explanation of the standard
V Authority and signature
VI Attachments

A Health effects of lead exposure
B Permissible exposure limit

RULES AND REGULATIONS

Part VI of the preamble is dnided
into four attachments (AD) (to be
published separately In the FEDERAL
RFCISTER on or about November 21.
1978) which provide a detailed, com-
plex, and technical discussion of the
evidence and OSHA's conclusions on
most of the major issues raised in the
rulemaking. Part III is a brief, non-
technical summary of these attach-
ments and is Intended for the reader
who wishes to understand the basis for
OSHA's conclusions in this standard
without having to examine the more
technical attachments

Part IV Is a provision-by-provision
discussion of the regulation in lettered
paragraphs corresponding to the let-
tered paragraphs of the regulation. It
provides a brief summary of each pro-
vision and the evidence and rational
supporting .t. This is followed by part
V. which in turn is followed by the
regulation and its appendices

References to the rulemaking record
in the text of the preamble are in pa-
rentheses, and the following abbrevia-
tions have been used

! Ex Exhibit number
2 Tr Transcript page number
3 Ref Reference number
4 Alt Attachment number or letter
5 App ' Appendix number or letter

This permanent occupational safety
and health standard is issued pursuant
to sections 6(b) and 8(c) of the Occu-
pational Safety and Health Act of
1970 (the Act) (84 Stat 1593. 1599, 29
USC 655. 657). the Secretary of
Labors Order No 8-76 (41 FR 25059)
and 29 CFR Part 1911 It amends Part
1910 of 29 CFR by adding a new
§ 1910 1025. entitled •Lead," and by
deleting the reference to "lead and its
inorganic compounds" in Table Z-2 of
29 CFR 1910 1000 The standard ap-
plies to employment in all industries
co\ered by the Act except construc-
tion and agriculture

Pursuant to section 4(b)<2) of the
Act, OSHA has determined that this
standard is more effective than the
corresponding standards now applica-
ble to the maritime industries current-
ly contained in Subpart B of Part
1910. and Parts 1915. 1916, 1917, and
1918 of Title 29. CFR. Therefore,
those corresponding standards are su-
perceded by the new lead standard in
§ 1910 1025 A new paragraph (g) is
added to § 1910 19 to clarify the appli-
cability of this new lead standard to
the maritime industries

A BACKGROUND

Lead (Pb) occurs naturally in the
Earth's crust and is also found in the
atmosphere and hydrosphere It has
been used for thousands of years be-
cause of its availability and desirable

properties Even in early times, there
was recognition of health hazards as-
sociated with its use, both as a metal
or in a compound form Thus it was
found that lead could be absorbed by
inhalation and ingestion and that lead
absorption was responsible for loss of
movement in printers' fingers exposed
to heated lead type and for ' dry
grippes" in pottery and glass workers

By the early 20th century, studies
revealed that the absorption of exces-
sive quantities of lead (lead intoxica-
tion or plumbism) caused diseases of
the kidney and peripheral and central
nervous systems For example, an
analysis of death rates in the United
Kingdom In 1921 (Ex 5(1)) and 1931
(Ex. 5(2)) showed a considerable
excess of deaths due to nephritis and
cerebrovascular disease in plumbers
and painters

In excess of 1 million tons of lead
are consumed yearly by industries in
the United States Potential occupa-
tional exposure to lead and its com-
pounds occur in at least 120 occupa-
tions, including lead smelting, the
manufacture of lead storage batteries,
the manufacture of lead pigments and
products containing pigments, solder
manufacture, shipbuilding and ship re-
pairing, auto manufacturing, and
printing

B. HISTORY OF THE REGULATION

Although the prevalence of lead in-
toxication in ancient times has been
the subject of some speculation, it
seems likely that there was a lack of
appreciation of the hazards of lead
and preventive methods of limiting ex-
posure until recent times Modem
tests for estimating lead exposures,
such as measurements of urinary and
blood lead levels, urinary copropor-
phyrin and delta-aminolevulinic acid
(ALA), have been generally used to es-
tablish acceptable air lead levels and
thereby to control occupational lead
intoxication At one time, an airborne
exposure limit value of 500 (ig/m* was
generally accepted Based on a recom-
mendation of the US. Public Health
Service in 1933, however, a value of
150 /ig/m1 was a common goal in in-
dustry in the 1940's.

150 >ig/m3 continued to be the most
often accepted until 1957, when the
American Conference of Governmen-
tal Industrial Hygenists (ACGIH) in-
creased the value to 200 jig/m1 In
1971, however ACGIH recommended
lowering this exposure limit back to
150 (ig/m1 (Ex. 5(3).)

The present occupational safety and
health standard for "lead and its inor-
ganic compounds" is found in Table Z-
2 of 29 CFR 1910.1000 and was adopt-
ed in 1971 pursuant to section 6(a) of
the act The permissible exposure
limit, which is 200 (ig/m' as deter-
mined on the basis of an 8-hour time-
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weighted aicrage, was based on a na-
tional consensus standard of the
American National Standards Insti-
tute (Z37 11-1969) When the consen-
sus standard was originally adopted,
no rationale was provided for the level
selected

In January 1973, pursuant to section
22(d) of the Act. the Director of the
National Institute for Occupational
Safety and Health (NIOSH) submitted
to the Secretary of Labor a criteria
document for inorganic lead, which
recommended, among other things,
lowering the existing permissible expo-
sure limit for lead from 200 j»g/"iJ to
150 ng/fn1 (Ex 1 )

On August 4. 1975. the Director of
NIOSH forwarded a letter to the
Deputy Assistant Secretary of Labor
for Occupational Safety and Health
which revised the recommendations in
the criteria document In it. he recom-
mended that the permissible exposure
limit for airborne concentrations lead
be reduced from 150 jig/m' to lower
ranges This letter followed a joint
effort by the staffs of both OSHA and
NIOSH to analyze and review scientif-
ic data not available or relied upon in
the original criteria document and
which resulted in a reevaluation of
earlier recommendations

On October 3, 1975. OSHA proposed
a new occupational safety and health
standard for occupational exposure to
lead (40 FR 45934) (Ex 2) The pro-
posal included a permissible exposure
limit of 100 (ig/m1 combined with pro-
visions for environmental monitoring,
medical surveillance, employee train-
ing and other protective measures
The notice requested submission of
written comments, data, and opinions

In a notice published on January 4,
1977 (42 FR 808) (Ex 21). OSHA an-
nounced the availability of the pre-
liminary technological feasibility and
economic impact statements prepared
by John Short Associates It also gave
notice that an informal hearing would
begin in Washington, D C on March
15, 1977 On February 15, 1977 (42 FR
9190) (Ex 25) notice was given that
the final economic impact statement
was available to the public and that
the economic impact had been certi-
fied pursuant to Executive Order
11821

In publishing the proposal, OSHA
noted its intention to prepare an Envi-
ronmental Impact Statement to assess
the effect of the proposed standard on
the human environment. Interested
parties were invited to submit com-
ments that would be useful in prepar-
ing a draft of the Environmental
Impact Statement On February 25,
1977, the availability of OSHA's draft
for the Environmental Impact State-
ment on the Proposed Lead standard
was announced by the Council on En-

vironmental Quality (42 FR 11036)
(Ex 30)

March 8. 1977. OSHA announced that
in addition to the March 15, 1977 hear-
ing m Washington, D C . two regional
hearings would be held (42 FR 13025).
The first regional hearing began on
April 26. 1977. in St Louis. Mo. and
the second regional hearing began on
May 3, 1977, in San Francisco, Calif
During the hearing in Washington.
D.C.. which lasted 7 weeks, OSHA pre-
sented 15 expert witnesses from
around the world to discuss various as-
pects of the proposal. In addition to
witnesses invited by OSHA, NIOSH,
and approximately 50 public partici-
pants testified. In St Louis, 9 public
parties testified; in San Francisco. 13.

The hearing record was reopened by
OSHA on September 16, 1977, for the
purpose of taking additional evidence
on the issue of medical removal pro-
tection A FEDERAL RECISTER notice
was published giving notice that a
hearing would be held on November 1,
1977 (42 FR 46547) (Ex 353) A hear-
ing was held (November 1 through 11.
and December 22, 1977) and additional
exhibits were added to the record in-
cluding an OSHA-sponsored study on
labor costs for implementation of
medical removal protection (Ex. 439).

Final certification of the hearing
record was completed on August 8.
1978, by Administrative Law Judges
Julius J. Johnson and Garvin Lee
Oliver

II. PERTINENT LEGAL AUTHORITY

The primary purpose of the Act is to
assure, so far as possible, safe and
healthful working conditions for every
working man and woman One means
prescribed by Congress to achieve this
goal is the authority vested in the Sec-
retary of Labor to set mandatory
safety and health standards The
standards setting process under sec-
tion 6 of the Act is an integral part of
an occupational safety and health pro-
gram in that the process permits the
participation of interested parties in
consideration of medical data, indus-
trial processes and other factors rele-
vant to the identification of hazards.
Occupational safety and health stand-
ards mandate the requisite conduct or
exposure level and provide a basis for
insuring the existence of safe and
healthful workplaces

The Act provides that
The Secretary in promulgating standards

dealing with toxic materials or harmful
physical agents under this subsection, shall
set the standard which most adequately as-
sures, to the extent feasible, on the basis of
the best available evidence that no employ-
ee will suffer material Impairment of health
or functional capacity even if such employ-
ee has regular exposure to the hazard dealt
with by such standard for the period of his
working life

formal ion as may be appropriate In addi-
tion to the attainment of the highest degree
of health and safety protection for the em-
ployee, other considerations shall be the
latest available scientific data in the field,
the feasibility of the standards, and experi-
ence gained under this and other health and
safety laws (Sec 6(bX5»

Sections 2(b) (5) and (6). 20. 21, 22.
and 24 of the Act show that Congress
recognizes that conclusive medical or
scientific evidence including causative
factors, epidemiological studies or
dose-response data, may not exist for
many toxic materials or harmful phys-
ical agents. Nevertheless, final stand-
ards cannot be postponed because de-
finitive medical or scientific evidence
is not currently available. Indeed,
while standards are to be based on by
the best available evidence, the legisla-
tive history clearly shows that "it is
not intended that the Secretary be
paralyzed by debate surrounding di-
verse medical opinion." House Com-
mittee on Education and Labor (Rept.
No 91-1291, 91st Cong.. 2d sess., p. 18
(1970)). This Congressional judgment
is supported by the courts which have
reviewed standards promulgated under
the Act. In sustaining the standard for
occupational exposure to vinyl chlo-
ride (29 CPR 1910.1017). the U.S.
Court of Appeals for the Second Cir-
cuit stated that "it remains the duty
of the Secretary to act to protect the
working man, and to act even in cir-
cumstances where existing methodolo-
gy or research is deficient. Society of
the Plastics Industry Inc. v. Occupa-
tional Safely and Health Administra-
tion. 509 F. 2d 1301. 1308 (2nd Cir.
1975), cert. den. sub nom, Firestone
Plastics Co. v. United States Depart-
ment of Labor," 95 S. Ct. 1998, 4 L. Ed.
2d 482 (1975).

A similar rationale was applied by
the U.S. Court of Appeals for the Dis-
trict of Columbia Circuit in reviewing
the standard for occupational expo-
sure to asbestos (29 CFR 1910.1001)
The Court stated that.

Some of the questions involved in the pro-
mulgation of these standards are on the
frontiers of scientific knowledge, and conse-
quently, as to them insufficient data is pres-
ently available to make a fully informed fac-
tual determination. Decisionmaking must In
that circumstance depend to a greater
extent upon policy judgments and less upon
purely factual judgments. Industrial Union
Department, AFL-CIO v Hodgson, 499 P. 2d
467. 474 <DC Cir 1974).

In setting standards, the Secretary is
expressly required to consider the fea-
sibility of the proposed standards.
Senate Committee on Labor and
Public Welfare (S. Rept. No. 91-1282.
91st Cong., 2d sess.. p. 58 (1970.) Nev-
ertheless, considerations of technologi-
cal feasibility are not limited to de-
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\ices already developed and in use As
discussed more fully in the section on
feasibility, standard* may require im
provements in existing technologies or
require the development of new tech
nology Society of the Plastics Indus-
try, Inc v Occupational Sa/etv and
Health Administration, supra at 1309.
American Iron & Steel Institute v
OSIIA, 577 F 2d 825 (3rd Cir 1978)

Where appropriate, the standards
are to include provisions for labels or
other forms of warning to apprise em
plojees of hazards, suitable protective
equipment, control procedures, moni-
toring and measuring of employee ex-
posure, employee access to the results
of monitoring, and appropriate medi-
cal examinations Standards may also
prescribe recordkeeping requirements
v\ here necessary or appropriate for en-
forcement of the Act or for developing
information regarding occupational
accidents and illnesses (section 8(c)>
The permanent standard for lead was
developed on the bas'S of the above
legal considerations

III. EXECUTIVE SUMMARY

The following is a summary of the
health effects, permissible exposure
Wmit, medical removal protection, and
feasibility sections of the final stand-
ard A brief description of OSHAs de-
cisions in the final standard and their
rationale is set forth in this summary
A more detailed discussion of each of
these sections appears as Attachments
A-D

colic, there may be severe abdominal
pain, such that abdominal s'irgery
mistakenly has occasionally been pei-
formed.

Damage to the central nervous
svstcm in general and the brain (ence-
plialopathy) in particular is the most
severe clinical form of lead intouca
tion The most severe, often fatal,
form of enccphalopathy may be pre-
ceded by vomiting, apathy progressing

A. HE i EFFECTS

The record demonstrates that lead
has profoundly adverse effects on the
health of workers in the lead industry
Inhalation, the most important source
of lead intake, and ingestion result in
damage to the. nervous, urinary, and
reproductive systems and inhibit syn-
thesis of the molecule heme. which is
responsible for oxygen transport in
living systems The adverse health ef-
fects associated with exposure to lead
range from acute, relatively mild, per-
haps reversible stages such as inhibi-
tion of enzyme activity, reduction in
motor nerve conduction velocity, be-
havioral changes, and mild central
nervous system (CNS) symptoms, to
permanent damage to the body, chron-
ic disease, and death

The signs and symptoms of severe
lead intoxication which occur at blood
lead levels of 80 jig/lOOg and above are
well documented The symptoms of
severe lead intoxication are known
from studies carried out many years
ago and include loss of appetite, metal-
lic taste in the mouth, constipation,
nausea, pallor, excessive tiredness,
weakness, insomnia, headache, ner-
vous irritability, muscle and joint
pains, fine tremors, numbness, dizzi-
ness, hyperactivity. and colic In lead

memory, restlessness. irritability,
tremor, and convulsions It may ar.se
precipitously with the onset of intrac-
table seizures, followed by coma, car-
diorespiratory arrest and death There
is a tendency toward the occurrence of
weakness of extensor muscle groups,
that is motor impairment This weak-
ness may progress to palsy, often ob-
served as a characteristic "wrist drop"
or "foot drop" and is a manifestation
of a disease to the peripheral nervous
system (peripheral neuropathj ) Lead
intoxication also results in kidney
damage with few. if any, symptoms ap-
pearing until extensive and most likely
permanent kidney damage has oc-
curred NIOSH testified that

Of considerable concern are the eflect-s re-
suiting from long-term lead exposure There
is evidence that prolonged exposure can in-
crease the risk of nephritis, mental deficien-
cy, premature aging, and high blood pres
sure (Ex 84. p 6)

Exposure to lead results in decreased
libido, impotence and sterility in men
and decreased fertility, abnormal men-
strual and ovanan cycles in women
The course of pregnancy is adversely
affected by exposure to lead. There is
conclusive evidence of miscarriage and
stillbirth in women who were exposed
to lead or whose husbands were ex-
posed. Children born of parents either
of whom were exposed to lead are
more likely to have birth defects,
mental retardation, behavioral disor-
ders or die during the first vear of
childhood.

During the past 10 years there have
been many new observations and re-
search on the health effects of lead at
levels heretofore thought to be incon-
sequential. This research has been
stimulated by the availability of many
new methods for detecting and meas-
uring the degree of Impairment caused
by lead exposure. These techniques
measure a variety of biochemical,
physiological and psychological distur-
bances. The methods are highly sensi-
tive and reveal earlier changes indica-
tive of adverse effects in workers ex-
posed to lead.

The main research topics which
have been addressed are early bio-
chemical changes in the synthesis of
the respiratory pigment heme; and
early effects on the nervous system in-
cluding behavioral and peripheral
nerve effects Included are studies on

the involvement of lead in kidnej dis-
ease, on effects on reproductive capac-
ltj of male and female workers, and on
the relation between exposure to lead
in air and resulting blood lead concen-
tration

Although the toxicity of lead has
been known for 2 000 years the com-
plex relationship between lead expo-
sure and human response is still im-
perfectly understood OSHA believes

death represent one extreme of a spec-
trum of responses, other biological ef-
fects such as metabolic or physiologi-
cal changes aie precursors or sentinels
of disease which should be prevented.
This disease process can be subdivided
according to Bndbord (Tr 1976-02)
into five stages normal, physiological
change of uncertain significance, path-
ophysiological change, overt symp-
toms (morbidity), and mortality.
Within this process there is no sharp
distinction, but rather there is a con-
tinuum of effects Boundaries between
categories overlap due to the variation
of individual susceptibilities and expo-
sures in the working population
OSHA believes that the standard
adopted must prevent pathophysiolo-
gic changes from exposure to lead.
Pathophysiologic changes indicate the
occurrence of important health ef-
fects. Rather than revealing the begin-
nings of illness the standard must be
selected to prevent an earlier point of
measurable change in the state of
health which is the first significant in-
dicator of possibly more severe ill
health in the future. The basis for this
decision is twofold—first, pathophysio-
logic changes are early stages in the
disease process which would grow
worse with continued exposure and
which may include early effects which
even at early stages are irreversible,
and therefore represent material im-
pairment themselves Secondly, pre-
vention of pathophysiologic changes
will prevent the onset of the more seri-
ous, irreversible and debilitating mani-
festations of disease

The evidence in this record demon-
strates that prevention of adverse
health effects from exposure to lead
throughout a working lifetime re-
quires that blood (PbB) lead levels be
maintained at or below 40 ng/100 B-
OSHA concludes that workers exposed
to lead leading to blood lead levels in
excess of 40 tig/100 g will develop
physiological and pathophysiological
changes which will grow progressively
worse and increase the risk of more
severe disease OSHA believes the
standard must prevent these changes
from occurring since this would pro-
vide greater assurances of health pro-
tection Feasibility constraints prevent
OSHA from establishing a standard
which would eliminate all physiologi-
cal changes, reproductive effects or
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mild signs and symptoms but the

workers will be protected by this
standard These considerations formed
the basis upon which OSHA evaluated
the health effects evidence in the
record The remainder of this sum-
mary Mill address the health effects
eudence in each system heme synthe-
sis inhibition, and damage to the ner
\ous urinary, and reproductive sys-
tems In addition, the air lead to blood
lead relationship will be addressed

1 llcme Synthesis Inhibition Heme
is a complex molecule which has two
functions in the body. First, heme is a
constituent of hemoglobin, a protein
present in red blood cells whose prima-
ry function is to transport oxygen to
the tissues Interference with the for
mation of heme. if sufficient, results
in decreased hemoglobin and ultimate-
ly anemia. Anemia is characterized by
weakness, pallor and fatigability as a
result of decreased oxygen carrying ca-
pacity in the blood.

Heme is also a constituent of an
other group of extremely important
proteins, the cytochromes. which are
present in every celj of the body The
function of heme in the cytochromes
is to allow the cell to utilize oxygen
Heme may therefore be described as
the "respiratory pigment" for the
entire body Interference with heme
formation leads to interference in the
respiration of every cell in the body
This is the most important effect o'
heme synthesis impairment Piomelb
has suggested that heme impairment
in the cells would lead to a condition
in each cell similar to that which
would occur if the lungs of an individ-
ual did not function well The central
nervous system is particularly scrsi-
tive to the lack of oxygen and neuro-
logical damage could conceivably
occur prior to anemia as a result of
heme synthesis impairment in the
brain. For example. Piomelli testified
that ' It is very well known that the
human being cannot stop breathing
for more than 2 or 3 minutes without
developing irreversible brain damage "
(Tr 460) This effect would be expect-
ed to occur from impaired respiration
resulting from impaired heme synthe-
sis In other words, heme synthesis im-
pairment could potentially affect
every cell through reduced respiration

The effects of lead exposure on
heme synthesis have been studied ex
tensively by the scientific community
Nevertheless, there is considerable
debate over certain issues concerning
the health effects of lead on this
system. The Agency found three
major issues particularly important in
evaluating the health effects of lead in
reference to heme synthesis

<1) What is the meaning of the
enzyme inhibition and physiological
changes known to occur in this system
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at low lead levels, and should these ef-
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of a fundamental and vital subcellula

ment of health in the establishment of
a permissible level of worker exposure
to lead (2) At what blood lead (PbB)
level does a lowering of hemoglobin
leading to anemia begin to occur' (3)
To what extent are lead effects on
home synthesis in the blood forming
sjstcm indicative of changes in heme
sjnthesis in other tissues'

esses are not only essential to the
process of hemoglobin synthesis, they
are also vital to the function of all
cells since heme is ubiquitous in the
human

OSHA believes the evidence indi-
cates a progression of health effects of
lead exposure starting with inhibition
of enzymes, continuing through ef-

uptu
lead involves its ability to inhibit the
formation of heme Scientific evidence
has established that lead inhibits at
least two enzymes of the heme synthe-
sis pathway at very low PbB levels In-
hibition of delta aminolevulimc acid
dehydrogenase (ALAD). an enzyme re-
sponsible for the synthesis of a precur-
sor to heme, is observed at PbB levels
below 20 ^g/100 g At a PbB level of 40
ng/100 g more than 20 percent of the
population would have 70 percent in-
hibition of ALA-D In the human body
when an enzyme system is inhibited
two effects are often seen First, the
molecule upon which the enzyme
would act accumulates because it
cannot undergo chemical reaction to
produce the desired product and
second, the desired product therefore
decreases Significant urinary excre-
tion of the products of ALAD inhibi-
tion, such as delta aminolevulimc acid
(ALA), occurs at this PbB level. 11 per-
cent of adult males are excreting more
than 10 jig/1

The build-up of another product of
impairment indicating inhibition of
another enzyme, ferrochelatase, also
occurs at low PbB levels At a PbB
level of 50 ^g/100 g a larger propor-
tion of the population would suffer
these effects and the effects would be
more extreme -At a PbB level of 50
fig/100 g. 70 percent of the population
would have 70 percent inhibition of
ALA-D. 37 percent would have urinary
ALA (ALA-U) values laiger than 10
ng/1 and 80 percent of men and 100
percent of women would have in-
creased free erythrocyte protopor-
phyrin (FEP). which is the product of
inhibition of ferrochelatase (Ex 294
E ) Industry representatives argued
that these effects are the manifesta-
tion of the body attempting to main-
tain a stable internal env ironment to
lead OSHA believes that it is inappro-
priate and simplistic to describe these
changes as biochemical adjustments
The depression of heme svnthesis in
all cells of the body is an effect of po-
tentially far reaching proportion and
prevention of enzyme effects is the
key to the prevention of more serious
clinical effects of lead toxicity. which
become more obvious as the exposure
continues These measurable effects
are a direct result of lead exposure
and are considered by the agency to
indicate the occurrence of disruptions

of subcellular processes, such as the
buildup of the products of impaired
heme synthesis and eventually devel-
oping into the overt symptoms of lead
poisoning as manifested by disorders
in the nervous, renal, and blood form-
ing svstem Biological variability
among individuals will alter the PbB
level at which a particular person will
move through each stage in this dis-
ease continuum Therefore, at each
higher PbB level a greater proportion
of the population will manifest each
given effect Given this Understanding
of the progressive stages of lead ef-
fects. OSHA has concluded that
enzyme effects indicative of the dis-
ruption of heme synthesis are early
stages of a disease process which even-
tually results in the clinical symptoms
of lead poisoning OSHA agrees with
Piomelli who concluded. "It is the re-
sponsibility of preventive medicine to
detect those alterations (in heme syn-
thesis) which may precede frank
symptomatology and to prevent the
occurrence of these symptoms" (Tr
456)

OSHA believes that good health is
not limited to the narrow definition of
• absence of clinical symptoms " The
early steps of the progression to dis-
ease cannot be considered as an at-
tempt by the body to merely adjust
and stabilize the internal environment
to exposure to lead They are early in-
dications of signifcant physiological
disruption Whether or not the effects
have proceeded to the later stages of
clinical disease, disruption of these
processes over a working lifetime must
be considered as material impairment
of health. As was previously discussed,
at a PbB level of 40 ng/100 g and
above, a significant proportion of the
population would manifest extensive
inhibition of ALA-D. elevations of
ALA-U and of protoporphynn levels
The agency believes that PbB levels
should ideally be kept below 40 ng/100
g to minimize these effects

Anemia is one of the established
symptoms of lead poisoning The
symptoms of anemia are weakness, tir-
edness pallor, waxy, sallow complex-
ion, headache, irritability, and other
symptoms characteristic of the in-
creased load on the cardiac system
The clinical symptoms of anemia due
to lead are often indistinguishable
from those of chronic anemias with a
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variety' of other causes Anemia due to
lead is often seen in association with
acute abdominal colic The occurrence
of anemia, as a result of lead exposure,
is known to occur above PbB levels of
80 (ig/100 g The occurrence of this
symptom at PbB levels below 80 was
debated during the hearings

OSHA believes that the debate con-
cerning the occurrence of this symp-
tom can better be comprehended
within the context of an understand-
ing of the full disease process which
eventually results in anemia The evi-
dence concerning the mechanisms of
this disease process indicates that the
effect of lead on the hematopoietic
system is subtle and complex In eval-
uating the disease mechanisms of
anemia, it was found that lead is an in-
sidious poison which attacks, not one.
but many of the physiolgical processes
within the cell

Because anemia is the result of a
complex of different lead effects,
there is considerable room for individ-
ual variability in the PbB level at
which anemia will occur. Hemoglobin
level is a continuous variable which
may cause individuals to have a prob-
lem to a greater or lesser degree at any
particular blood lead level Anemia
should be viewed as a late step in a
complicated progression of lead ef-
fects

Since anemia is a consequence of
lowered hemoglobin (the protein in
red cells responsible for respiration)
OSHA has carefully analyzed those
studies which reported reduced hemo-
globin Studies have associated PbB
levels as low as 50 (ig/100 g with low-
ered hemoglobin (Hb) levels (Ex 6(37).
146-A, 5(9)) In particular. Tola's
studv, which showed a lowering of Hb
over time during lead exposure of 50
/ig/100 g. is considered by OSHA as an
example of lead affecting Hb levels at
this low PbB range In addition studies
by the Mt Sinai group (Ex 24(14)).
and Wolfe (Ex 146(A>) also demon-
strated lowered anemia in lead ex-
posed workers

Based on evidence that indicates de-
creases in Hb levels with blood leads
above 50 ^g/100 g. OSHA has conclud-
ed that a lowering of Hb level to a
measurable degree will occur at PbB
levels as low as 50 jxg/100 g The
degree to which Hb is lowered at this
PbB range may be undetected since
symptoms may be mild and are not
likely to be so large as to require treat-
ment for anemia However, these
changes must not be evaluated only as
short-term effects alone but rather as
changes that would occur over pro-
longed times This implies that with
reduced hemoglobin in an asymptom-
atic or mildly symtomatic individual
there is a lifetime alteration in the
oxygen carrying capacity of the blood,
in the blood viscosity and in particu-
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lar, in the cardiac work load. These al-
terations are distinct from the fiank
symptoms of anemia but are far more
insidious and may be deleterious to
the worker over the long term Lastly,
the data does support the view that
lead induced anemia is clinically ap-
parent at PbB's as low as 50 >ig/100
ml

In evaluating the effects of lead on heme
synthesis Piomelli suggested that hemato-
poietic effects such as anemia are not the
most significant clinical effect of heme syn-
thesis disruption * * • " A much more im-
portant fact is that the alteration of the
mechanism of heme synthesis reflects the
general toxicity of lead in the entire body
<Tr 458)

Evidence indicates that there is dis-
ruption of heme synthesis in other tis-
sues of the body besides blood, and
that this disruption results In alter-
ation of the oxygen transport into the
cells of the body. Enzyme (ALA-D) in-
hibition due to lead exposure has been
found in the liver at PbB levels below
40 Mg/100 g (Ex. 5(22)). Electron mi-
croscope studies have revealed mito-
chondrial changes associated with lead
exposure such as lead granules in rat
liver mitochondria (TR. 459, ref
Walton in Nature 243, 1973) and
broken distorted mitochondria in the
renal cells of a lead-exposed worker.
The mitochondria is that portion of
the cell responsible for extracting nu-
trients and oxygen and in turn provid-
ing the energy needed elsewhere in
the cell for performing cellular func-
tions (Cramer et al Brit. J. Ind. Med.
1974 ) Some of these studies related
changes in heme synthesis in the
blood forming tissues to changes in
other tissues. Secchi (Ex 5(22)) found
a direct correlation of levels of ALA-D
inhibition in the blood and in the
liver Millar found parallel decreases
in ALA-D activity in the blood and in
the brain at PbB levels above 30 (Ex.
23(63)), ref Millar This evidence sup-
ports Piomelli's suggestions that
changes in heme synthesis in the
blood forming (hematopoietic) system
reflect changes that occur in other tis-
sues The work of Fishbein et al relat-
ed levels of products of enzyme inhibi-
tion, a measure of heme synthesis dis-
ruption in the hematopoietic system,
to various signs and symptoms of lead
exposure including central nervous
system symptoms, muscle and joint
pain, weight loss, and lead colic at
blood lead levels well below 80 jig/100
ml (mean PbB was approximately 60
^g/100 ml) (Ex. 105D) Fishbein also
noted anemia in 37 percent of these
same workers. 17 percent of whom had
blood lead levels below 60 >ig/100 ml.

While the evidence relating lead ef-
fects of heme synthesis to symtoms
throughout the body is not complete,
the evidence is extensive enough and
the issue is important enough to war-

rant very serious consideration with
reference to the establishment of the
standard OSHA believes this evidence
demonstrates that one early stage of
lead disease in various tissues is the
disruption of heme synthesis and that
these effects in other lead-sensitive tis-
sues parallel the measurable effects of
heme synthesis disruption in the he-
matopoietic system and occur at com-
parably low PbB levels (below 40 >ig/
100 g) The heme effect is clearly not
the only mechanism by which lead
exerts it toxicological effect but it is
one mechanism which we have sub-
stantial understanding of, can meas-
ure, and therefore must utilize in an
effort to prevent the more severe
symptoms in the individual

In reference to the hematopoietic
system, OSHA believes that the ef-
fects of lead are a complex progression
from various biochemical changes
through to the onset of clinical symp-
toms. At increasingly higher PbB
levels an increasing proportion of the
population will suffer more extreme
effects At a PbB level of 40 >ig/100 g
or above, a sizable proportion of the
population would show measurable ef-
fects of the disruption of heme syn-
thesis A comparable degree of disrup-
tion of heme synthesis would most
likely occur in other cells in the body.

Piomelli gave an excellent summary
of the importance of lead's effects on
heme synthesis stating

It Is my understanding that regulations
have the purpose of preventing "material
Impairment of health " Alterations in heme
synthesis do not produce subjective evi-
dence of impairment of health, unless they
reach the extreme depression in severe lead

and the individual feels weak However, it is
not any longer possible to restrict the con-
lack of feeling adverse effects This is be-
cause v\e know that individuals may get ad-
justed to suboptimal health, if changes
occur slowly enough and also because we
now have the ability to detect functional
impairments by appropriate tests, much
before the individual can perceive any ad-

of preventive medicine to detect those alter-
ations which may precede frank symptoma-
tology, and to prevent its occurrence The
alterations in heme synthesis caused by lead
fulfill, in my opinion, the criteria for mate-
rial adverse effects on health and can be
used to forecast further damage The de-
pression of heme synthesis in all cells of the
body is an effect of far reaching proportion
and it is the key to the multiple clinical ef-
fects of lead toxicity, which become obvious
as the exposure continues (Ex 57, p 21)

This does not in any way suggest
that the lead effect on heme is the
only mechanism of lead disease, but it
does suggest that this effect is at least
one of the important mechanisms in
lead disease An understanding of this
spectrum of effects from subce.llular to
clinical symptoms is relevant not only
to the occurrence of anemia but will



4515

,iKo bo the exnexled pattern m lead in
rimed neurological and renal disease

OSHA believes that there is evidence
demonstrating the impairment of
lieme synthesis and mitochondnal dis-

bodv and that these effects are the
earlv stages of lead disease in these
various tissues The disruption of
henie svnthesis measured at low PbB
levels ii not only a measure of an earlv
hematopoielic effect, it is also a meas-
ure which indicates early disease in
other tissues The Agency believes
that such a pervasive physiological dis-
ruption must be considered as a mate-
rial impairment of health and must be
prevented PbB levels greater than 40
we /100 g should, therefore, be prevent-
ed to the extent feasible

1 Neurological effects There is ex
unsive evidence accumulated in both
adults and children which indicates
that toxic effects of lead have both
central and peripheral nervous system
manifestations The effects of lead on
the nervous system range from acute
intoxication, coma, cardiorespiratory
arrest and fatal brain damage to mild
symptoms, subtle behavioral and elec-
trophvsiologic changes associated with
lower level exposures. Although the
severe effects of lead have been known
for some time, only in the last several
j ears has evidence accumulated which
demonstrates neurologic damage at
low blood lead levels All of this data
reinforces a disturbing clinical impres-
sion that nervous system damage from
increased lead absorption occurs early
in a workers tenure, at low blood lead
levels and is only partially reversible if
at all It is now understood that the lo
cation and degree of neurological
damage depends on dose and duration
of exposure

The record in this rulemaking dem-
onstrated that damage occurs m both
the central and peripheral nervous
systems at blood lead levels lower than
previously recognized In particular,
Lilis et al (Ex 24. (10)) has demon
strated central nervous system symp-
toms (tiredness, fatigue, nervousness,
sleepnessness or somnolency, or anxi-
ety) in 56 percent of workers with
blood lead levels below 80 jig/100 ml
The mean blood level was approxi-
mately 60 ug/100 ml This same study
reported symptoms of muscle and
joint pain and/or soreness in 39 per-
cent of the workers It is extremely
important to note that many of these
subjects had been exposed less than a
year They also were Able to demon-
strate behavioral changes which were
correlated with enzyme inhibition
products Irom heme synthesis Given
this data, the authors cautioned that
blood lead levels should not be allowed
to exceed 60 nB/100 ml and should be
maintained around 40 pg/100 ml. Lilis
testified that about 60jig/100 ml "one
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may expect florid lead poisoning, full
blown lead poisoning' (Tr 2700) She
proceeded to state.

1 Since ZPP starts to go up at around
kvels of 40 or 45. that means that at

52957
Tue third form is seen in subjects

with no obvious clinical signs of lead
poisoning and is manifested by a slow-
ing of motor nerve conduction veloc-
ity The latter effect represents the

2702) Repko has carried out behavior-
al tests and demonstrated adverse ef-
fects in visual reaction time, as well as
deficits in hearing among workers
having a mean blood lead level of 46
/ig/100 ml Valciukas et al and Haen-
ninen et al have also demonstrated
impaired psychological performance
among workers with low exposure to
lead. Haenmnen's work is particularly
significant insofar as no single blood
lead concentration had ci'cr exceeded
70 ,ig/100 ml.

Based on the rulemaking record.
OSHA has concluded that the earliest
stages of lead-induced central nervous
system disease first manifest them-
selves in the form of behavioral disor-
ders and CNS symptoms These disor-
ders have been documented in numer-
ous sound scientific studies and these
behavioral disorders have been con-
firmed in workers whose blood lead
levels are below 80 jig/100 g. Given the
severity and potential non-reversibility
of central nervous system disease
OSHA must pursue a conservative
course of action OSHA concludes that
a blood lead level of 40 ^g/100 g must
be considered to be a threshold level
for behavioral changes and mild CNS
symptoms in adults, and to protect
against long-term neurological effects,
blood levels should never exceed 60
f.g/100g

Some of the most extensive evidence
in the rulemaking record is the data
presented which confirms the exis-
tence of the early stages of lead in-
duced damage to the peripheral ner-
vous system in workers exposed to
lead levels below 70 jig/100 g Damage
to the peripheral nervous system is
named peripheral neuropathy and the
distinguishing feature of it is the pre-
dominance of motor involvement as
opposed to sensory damage. Three
forms are noted In the first, patients
with acute abdominal colic may also
complain of very severe pain and ten-
derness in the trunk muscles, as well
as pain in the muscles of the extrem-
ity. As the pain and tenderness sub-
side, weakness may emerge, with very
slow recovery over the ensuing several
months. In the second, more common
form of peripheral neuropathy due to
lead poisoning, the neuropathy is de-
scribed as painless, peripheral weak-
ness occurring either after termina-
tion of excessive exposure or after
long, moderately increased exposure
This suggests that neuropathy of suf-
ficient seventy may cause irreversible
impairment of peripheral nerve func-
tion

prevention of thib stage is necessary to
prevent further development of the
disease and its associated forms which
are likely to be irreversible

The work of Catton. Oh. Landigran,
Feldman. Behse Mostafa et al . Geraid
et a l . Guadnglic et al., Araki, W R
Lee, Repko, Lilis, Fischbein et al, and
Seppalainen all demonstrate statisti-
cally significant loss of motor nerve
conduction velocity in lead exposed
workers Seppalainen was able to de-
termine a dose-response relationship
for the slowing of NCV compared with
blood lead levels It is apparent that
slowing occurs in workers whose PbB
levels are 50 jig/100 g and above but,
whether there are effects as low as 40
ug/100 g is, as yet. undetermined The
38 lead experts who participated in
the Second International Workshop
on Permissible Exposure Levels for
Occupational Exposure to Inorganic
Lead also reached this conclusion in
their final report

It is not known whether the maximum
blood lead concentration or the integrated
average concentration is the determining
factor in the development of changes in

Group concluded front the data presented
by Seppalainen et al and the data reported
in the literature that changes in nerve con-
duction velocity occur in some lead workers
at blood levels exceeding 50 ĝ/lOOml It
was thought that no conclusion could be
drawn from the one case in the blood lead
range 40-49 Hg/100ml

It is not possible to decide what any given

erally recognized that a clear deficit In the

nerve Is an early stage in the development
of clinically manifest neuropathy There is
no evidence that these changes progress
Reversibility should be studied Although
slight changes may be measured ID persons
experiencing no symptoms. It was the con-
sensus of the group that such changes
should be regarded as a critical effect (Ex
262. p 64 ) (Critical effect Is a defined point
in the relationship between dose and effect
In the individual, namely the point at which
an adverse effect occurs In cellular function
of the critical organ )

These conclusions by recognized ex-
perts in the field were based largely on
the work of Seppalainen and her co-
workers This work has been described
by an industry spokesman, Dr Mal-
colm, as being "immaculate" (Tr
2073) Based on the extensive evidence
in the record from Seppalainen and
others, OSHA has concluded that ex-
posure to lead at low levels causes pe-
ripheral neuropathy at exposure levels
previously thought to be of relatively
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little consequence Scppalainen has
stated

Of course, in terms of health, the impor-
tance of slight subclinieal neuropathy can
be questioned, too and we did not find any
evidence that the well being of these work-
ers was influenced by the neuropathy, apart
from & few complaints of numbness of the
arms Thus, the term poisoning,' in Its
orthodox sense, cannot be applied to these
disorders But neuropathy, no
slight must be regarded as a

ttei how

synthesis becain h
system has a poor regenerative capacity,
and the acceptability of such a response
must be judged from that point of view
Since the entire Question belongs to the dif-
fuse ' gray area" between health and dis-
ease, it is more than probable that opinions
will diverge We think, however, that no
damage to the nervous system should be ac-
cepted, and that, therefore, present con-
cepts of safe and unsafe PbB levels must be
reconsidered (Ex 5(12). p 183)

Recovery from the effects of chronic
lead poisoning may be feasible in some
cases, if the worker is removed from
the source of exposure and therapy is
initiated immediately There are in-
stances, however, when complete re-
covery is impossible and the pathology
is fixed Even if the worker is removed
from the source and therapy initiated,
the worker may still experience im-
pairment In a recent paper describing
his results Dr R. Baloh. a neurologist
at UCLA, questioned the reversibility

Although there are isolated reports of sig-
nificant improvement in lead induced motor
neuron disease and peripheral neuropathy
after treatment with chelation therapy,
most studies have not been encouraging,

death has occurred despite adequate chela-
tion therapy

All of this data reinforces a disturbing
clinical impression that ner\ous system
damage from increased lead absorption is
only partially reversible, if at all. with che
lation therapy and/or removal from further
exposure This is not particularly surprising
however, since experience with other heavy
metal intoxication has been similar Ner-
vous system damage from arsenic and mer-
cury responds minimally to chelation ther-
apy Apparently, irreversible changes occur
once the heavy metal is bound by nervous
tissue Although further study is clearly
needed, the major point I would like to
make this morning is that there is strong
evidence to suggest the only reliable way to
treat nervous system damage from in-
creased lead absorption is to prevent its oc-
currence in the first place (Ex 27(7). p 55)

OSHA agrees with these concerns re-
garding irreversibility of neurological
disease expressed by Dr Baloh and
therefore must establish a standard
which will prevent the deielopment of
nervous system pathology at its earli-
est stages.

In order to prevent peripheral neu-
ropathy as evidenced by slowing in
NCV's Seppalainen testified that "to
be safe, I would say 50 jig/100 g blood"
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is the necessary level (Tr 147) Dr
Scppalainen further recommended
that studies be performed to deter-
mine "the safety at the level of 50 ng/
100 ml" (Tr. 153) OSHA agrees that
the current evidence demonstrates
that nerve conduction velocity reduc-
tion occurs at PbB levels of 50 jig/100
g and above Therefore, a necessary
goal of a standard for occupational
lead exposure must be to assure that
blood lead levels are maintained below
50ug/100 g in order to provide an ade-
quate margin of safety

3 Renal system. One of the most im-
portant contributions to the under-
standing of adverse health effects as-
sociated with exposure to inorganic
lead was the elucidation of evidence
on kidney disease during the hearings
It is apparent that kidney disease
from exposure to lead is far more
prevalent than previously believed In
the past, the number of lead workers
with kidney disease in the United
States was thought to be negligible,
but the record indicates that a sub-
stantial number of workers may be af-
flicted with this disease Wedeen. a
nephrologist (kidney specialist), who
testified at the hearings for OSHA
stated that a minimal estimate of the
incidence of this disease (nephro-
pathy) would be 10 percent of lead
workers. "According to this estimate,
there may be 100,000 cases of prevent-
able renal disease in this country • • •
If only 10 percent of these hundred
thousand workers with occupational
nephropathy came to chronic hemo-
dialysis (kidney machines) the cost to
medicare alone would be about 200
million dollars per year." (Tr 1741-
42)

The hazard here is compounded by
the fact that, unlike the hematopoie-
tic system, routine screening is ineffec-
tive in early diagnosis. Renal disease
may be detected through routine
screening only after about two-thirds
of kidney function is lost or when
manifestation of symptoms of renal
failure are present By the time lead
nephropathy can be detected by usual
clinical procedures, irreparable
damage has most likely been sus-
tained When symptoms of renal fail-
ure are present, it is simply too late to
correct or prevent the disease and
' progression to death or dialysis is
likely." (Tr 1732 ) The research of
Wedeen and his co-workers, the health
hazard evaluation by NIOSH at Eagle
Picher Industries. Inc, and the re-
search in secondary smelters by Lilis.
Fishbein, et al. demonstrated that lead
exposure is a key etiologic agent in the
development of kidney disease among
occupationally exposed workers Clear-
ly, too little attention has been given
to lead-induced renal disease in recent
years, and while OSHA recognizes
that further research is required to

understand fully the disease mecha
nism. it is also necessary to protect the
thousands of workers who are poten-
tially in danger of developing renal
disease The record indicates that
blood lead is an inadequate indicator
or renal disease development. Dr Bnd-
bord questioned Dr Wedeen on the
issue of chromcity of exposure and
blood lead levels

Dr Bndbord Well looking at a group of
workers, currently employed having a blood
lead level on that worker and having some
information that to the best of our knowl-
edge thare were no major changes in that
particular plant during the past number of
years Would that not be a somewhat better
index of what the blood lead levels might
have been in the past Considering too that
these workers are currently employed

Dr Wedeen Sure I think that the blood
level measured close to the time of exposure
is probably more reflective I worry very
much, that this may occur after a few
months of exposure and the blood lead level
may remain the same for the next 20 years,
despite the fact that the individual is con-
tinually accumulating lead in the body

Dr Bndbord Would you think that the
chromcity of lead exposure, apart from pre-
cisely whether the blood lead was above or
below 60 or above or below 60 for example,
might be an important factor ill determin-
ing the eventual development of renal dis-
ease in lead workers'

Dr Wedeen Yes. that is just what I
meant, that the accumulative effects and
the cumulative body burden may be very
different from the blood lead level at any

In other words, one could certainly imag
me that a blood lead level of 80. for two
years, may be very similar to a blood lead
level of 40. for four years I don't have that
data but something like that may well exist
in terms of the danger of the different
levels of exposure

Dr Bndbord Alright
Particularly, in view of that, and given the

requirements of the Occupational Safety
and Health Act. that sets standards which
protect during the working lifetime. Would
you have some reservations about a blood
lead maximum standard, even at 60'

Dr Wedeen I certainly would And 1
think I just expressed the basis for it You
will note that in my recording of these pa-
tients, very very few of them had blood lead
levels over 60 I just feel that while the
blood lead level is maybe better than noth-
ing, it may be very practical It probably
doesn't do the Job we are trying to do and
certainly not from the physician's point of
view, who has seen tne individual patient,
who may or may not be a current exposure
at the level that got his disease (Tr 1765-
1766)

The lead standard must therefore be
directed towards limiting exposure so

tha t occupational lead nephropathy is

prevented. The Agency agrees with
the views of Wedeen.

I have reported today 19 lead workers w ho
have lost 30 to 50 percent of their kidney
function Since they showed no symptoms
and had no routine laboratory evidence of
kidney disease, it may be asked why this
kidney function loss should be viewed as
material damage Lead nephropathy is Im-

FEDERAl REGISTER, VOL 43, NO. 220—TUESDAY, NOVEMBER 14, 1978



4517

RULES AND REGULATIONS

.il kidn
the no

•elj upon The lead worker with 50 p
oss of kidney function has no such se
'utiire loss of kidney function will no

mia, do not show as strong a relation-
fcty provided by ship but are significantly altered over

controls This work is consistent with
other earlier literature quoted by Lan-

kidn
ha

bec
othe

Epidc studic pointed

upatic

worker to the point of uremia, while the
normal individual still has considerable
renal functional reserve Loss of a kidney is

for example Loss of an arm leads to obvious
limitations in activity Loss or a kidney or
an equivalent loss of kidney function means
the lead workers ability to survive the bio-
IOKIC evenLs of life is severely reduced By
Hie time lead nephropathy can be detected

irreparable damage has been sustained The
lead standard must be directed towards
limiting exposure so that occupational lead
nephropathy does not occur <Tr 1747-1750)

And OSHA agrees with Dr. Richard
Wedeen. that "40 /xg/100 ml is the
upper acceptable limit" (TR 1771)
That is. while PbB levels are an inad-
eciuatc measure of occupational expo-
sure (though most agree the best
a\ailable single measurement) they
nonetheless provide a basis for deter-
mining body burden when measured
o\ er an extended period of time.
OSHA believes that maintenance of
PbB levels at or below 40 jig/100 ml
will reduce the overall dose to the
worker, decrease the body burden of
lead and prevent sufficient buildup of
lead in the kidney to effect renal
damage

4 Repoductive effects Exposure to
lead has profoundly adverse effects on
the course of reproduction in both
males and females In male workers
exposed to lead there is evidence of de-
creased sexual drive, impotence, de-
creased ability to produce healthy
sperm, and sterility During the hear-
ings there was considerable discussion
of the evidence submitted by Lancran-
jan et al which demonstrated that the
reproductive ability of men occupa-
tionally exposed to lead is interfered
with by altered sperm formation Lan-
cranjan et al reported a significant in-
crease in malformed sperm (terato-
spermia) among lead-poisoned work-
men (blood lead mean 74 5 ng/100 ml)
and workmen with moderately in-
creased absorption (blood lead mean
52 8 ne/100 ml) Decreased number of
sperm (hypospermia) and decreased
motility (athenospermia) were ob-
served not only in the preceding roups
but also in those with only slightly in-
creased absorption (blood lead mean
41 ng/100 ml) The authors concluded
that these alterations were produced
by a direct toxic effect on the male
gonads. and that a dose response rela-
tionship exists with respect to terato-
spermia. The other parameters meas-
ured, hypospermia and athenosper-

were exposed to lead Experimental investi-
gations have also shown both a reduction in
the number of offspring of laboratory ani-
mals and reduced birthweight and survival
of progenies of animals fed with diets con-
taining lead " (Ex 23 (Lancranjan et al ), p
400 )

In their paper entitled "Review
paper Susceptibility of adult females
to lead, effects on reproductive func-
tion in females and males" Zielhuis
and Wibowo criticized the study by
Lancranjan et al, and there v, as con-
siderable critical discussion of it
during the hearings OSHA has con-
cluded that methodological problems
in the study do not negate the overall
validity of the study especially when
viewed in the context of other re-
search in the literature The Lancran-
jan study is strongly indicative of ad-
verse effects on male reproductive
ability at low lead levels, and there is
evidence indicating a dose-response re-
lationship with respect to teratosper-
mia in these lead exposed workers. In
OSHA's view altered spermatogenesis
represents impaired reproductive ca-
pacity of the male given that sterility
is the likely outcome OSHA believes
that this evidence and other studies
support the conclusion that lead
exerts markedly adverse effects on the
reproductive ability of males

Germ cells can be affected by lead
which may cause genetic damage in
the egg or sperm cells before concep-
tion and which can be passed on to the
developing fetus. The record indicates
that genetic damage from lead occurs
prior to conception in either father or
mother. The result of genetic damage
could be failure to implant, miscar-
riage, stillbirth, or birth defects

The record indicates that exposure
of women to lead is associated with ab-
normal ovarian cycles, premature
birth, menstrual disorders, sterility,
spontaneous miscarriage, and still-
births. Infants of mothers with lead
poisoning have suffered from lowered
birth weights, slower growth, and ner-
vous system disorders, and death was
more likely in the first year of life.

There is conclusive evidence m the
record that lead passes through the
placental barrier. Multiple studies
have established that the fetus is ex-
posed to lead because of the passage of
lead through the placental membrane.
This evidence was uncontroverted
during the hearings. The lead levels in
the mother's blood are comparable to
concentrations of lead In the umbilical
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cord blood at birth Transplacental
passage becomes detectable at 12-14
weeks of gestation and increases from
that point until birth.

Numerous parties .*! the hearings
raised the issue of whether the fetus is
the most sensitive organism requiring
protection from exposure to lead
Bridbord. for example, argued that
the immaturity of the blood brain bar-
rier in the newborn raises additional
concern about the presence of lead in
fetal tissues.

There is little direct data on damage
to the fetus from exposure to lead but
there are extensive studies which dem-
onstrate neurobehavioral effects at
blood leads of about 30 fig/100 ml and
above in children. OSHA believes tha t
the fetus and newborn would be at
least as susceptible to neurological
damage as would older children and
therefore data on children is relevant
to the fetus, al though acknowledging
the duration of exposure may be more
limited in the fetus. OSHA asserts
tha t damage to the fetus represents
impairment of the reproductive capac-
ity of the parent and must be consid-
ered material impairment of function-
al capacity under the OSH Act.

The proposed lead standard raised
the possibility tha t " the risk of the
fetus from in t rautenne exposure to
high levels of lead in the mother 's
blood is maximal in the first trimester
of pregnancy when the condition of
pregnancy may not be known with cer-
tainty" (Ex 2, p. 45936; Ex. 95). OSHA
agrees with Dr. Vilma Hunt who testi-
fied tha t " the first trimester has not
been shown to be the period of highest
vulnerability for the fetus " (Ex 59)
OSHA has concluded tha t the fetus is
at risk from exposure to lead through-
out the gestation period, and therefore
protection must be afforded through-
out pregnancy.

Exposure to lead would be expected
to adversely affect heme biosynthesis
and the nervous system earliest and
most profoundly in the fetus. Early
enzyme inhibition in the heme form-
ing system has been well documented,
and the central nervous system has its
most significant growth during gesta-
tion and the first 2 years following
birth.

Lead is capable of damaging both
the central and peripheral nervous
systems of children. At high exposures
to lead (80 pg/100 ml and above) t he
central nervous system may be severe-
ly damaged resulting in coma, cardio-
respiratory arrest and death. Symp-
toms of acute encephalopathy similar
to those in adults, have been reported
In young children with a markedly
higher incidence of severe symptoms
and deaths occurring in them than in
adults. In children once acute ence-
phalopathy occurs there is a high
probability of permanent, irreversible
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damage to the CNS There is data that
demonstrates permanent damage to
CNS has occurred in children exposed
at low load levels and in whom no
overt symptoms were in evidence
Children whose blood lead levels were
50 (ig/100 ml and above have demon-
strated mild CNS symptoms including
behavioral difficulties Behavioral dis-
turbances in children such as hyper-
act vity have been associated with
blood lead levels between 25 and 55
Hg/100 ml Animal studies have con-
firmed these findings Beattie demon-
strated an increased probability of
mental retardation in children ex-
posed to lead via maternal ingestion of
lead in water Elevated blood lead
levels were found in the retarded chil-
dren compared to the control group
There appeared to be a significant re-
lationship between blood lead concen-
tration and mental retardation. Mean
blood lead for the retarded children
was 25 5 (ig/100 ml Water lead con-
centrations in the maternal home
during pregnancy also correlated with
the blood leads from the mentally re-
tarded children

Motor nerve conduction velocity
(NCV) decrements indicating early pe-
ripheral neuropathy have been report-
ed in children Early studies showed
NCV decrements in children whose
blood lead levels were 40 jig/100 g and
above

While a critical review of the litera-
ture leads to the conclusion that blood
lead levels of 50 to 60 ng/100 ml are
likely sufficient to cause significant
neurobehavioral impairments, there is
evidence of effects such as hyperactivi-
ty as low as 25 jig/100 g Given the
available data OSHA concludes that in
order to protect the fetus and new-
born from the effects of lead on the
nervous system, blood lead levels must
be kept below 30 ng/100 g In general,
30 ng/100 g appears to be reasonably
protective insofar as it will minimize
enzyme inhibition (ALAD and FEP) in
the heme biosynthetic pathway and
should minimize neurological damage.
OSHA agrees with the Center for Dis-
ease Control (Ex 2(31)), the National
Academy of Sciences (Ex. 86M), and
the EPA (FEIS (92)) that the blood
lead level in children should be main-
tained below 30 jig/lOO g with a popu-
lation mean of 15 ^g/100 g Levels
above 30 jig/100 g should be consid-
ered elevated

In general OSHA believes that the
evidence overwhelmingly indicates the
blood lead level of workers who wish
to plan pregnancies should be main-
tained below 30 ng/100 in order to pre-
vent adverse effects from lead on the
worker's reproductive abilities. To
minimize the risk of genetic damage,
menstrual disorders, interference with
sexual function, lowered fertility, dif-
ficulties in conception, damage to the
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fetus during pregnancy, spontaneous
miscarriage, stillbirth, toxic effects on
the newborn, and problems with the
healthy development of the newborn
or developing child blood lead levels
should be kept below 30 |ig/100 g in
both males and females exposed to
lead who wish to plan pregnancies

During the hearings there was con-
siderable testimony on reproductive
effects in relation to the PEL and
equal employment opportunity consid-
erations No topic was covered in
greater depth or from more vantage
points than the subject of women in
the lead industry More than a dozen
witnesses testified on this issue, many
others offered their views in response
to questions, over 400 pages of the
transcript of these proceedings were
devoted to this issue Ms. Hncko testi-
fied that women of childbearmg age
had been excluded from employment
because "the response of industry has
been to "protect women workers from
lead's reproductive hazards by refus-
ing to hire them or by forcing them to
prove that they can no longer bear
children." (Ex 60 (a)(ii» However,
there was also testimony which dem-
onstrates that women have and do
work in production areas of battery
manufacturing (Tr 1245, 4057, 4506,
4855. 5529, 5898). In its proposal
OSHA raised the issue of whether
"certain groups of adult workers may
have greater susceptibility to lead in-
toxication than the general worker
population One such group is female
employees of childbearmg age " (Ex 2,
p. 45936) The LJA argued in its post
hearing brief that OSHA is not obli-
gated to set a health standard which
would insure equal employment for all
persons That is, a standard should not
be promulgated which would be based
on protection of the fetus and the
pregnant female since that would re-
quire a lower PEL which would have
correspondingly greater costs of com-
pliance Industry testimony further
suggests that women of childbearing
potential could be "protected" bv ex-
cluding them from employment in
many parts of the lead industry

Other parties to the hearings argued
that given the data on male reproduc-
tive abilities and potential genetic ef-
fects in males and females, fertile men
were equally at risk as women of child-
bearing age, therefore, the standard
should be designed to protect all ex-
posed workers, male and female

Dr Stellman testified as follows
In summary, it can be stated that there is

no scientific justification for placing all
women of childbearmg age into a category
of a susceptible subgroup of the working
population There is sufficient data a\aila
ble to show that a significant proportion of
the population is at risk from the effects of
exposure to lead and hence can also be
deemed susceptible Further, if the intent of
the OSHA standard is to protect workers

Irora reproductive effects, there is still no

from men (Tr 1161-62)
This view was supported by other

witnesses (Ex 92. Ex 343, Ex 59.
60A). Dr Hunt, for example, stated

The allothat women of childbearmg age themselves
are more susceptible to the adverse effects
of lead The susceptible population is made
up firstly of the fclus in utero. actually pre-
sent in the work environment and secondly
Hie offspring of male and female workers
with blood lead levels hich enough to alter
their genetic integrity lEx 59 p 26 )

Based on the entire record. OSHA
has reached the following conclusions
regarding the reproductive effects of
lead exposure

A Lead has profoundly adverse ef-
fects on the reproductive ability of
male and female workers in the lead
industry

B. Lead exerts its effects prior to
conception through genetic damage
(germ cell alteration), effects on men-
strual, and ovarian cycles and de-
creased fertility in women, decreased
libido and decreased fertility in men
through altered spermatogenesis

C During pregnancy, the result of
lead exposure may include spontane-
ous abortion, stillbirth, and damage to
the fetus

D Following birth the child of lead
exposed parents may exhibit birth de-
fects, neurological damage and the
chances of death within the first year
may be increased

E To protect against the adverse ef-
fects of lead exposure to persons plan-
ning pregnancies (or pregnant) the
blood lead level should be maintained
below 30 (ig/100 g Although there is
no evidence for a "no effect" level,
OSHA believes the risk of reproduc-
tive effects would be minimized at this
level

In conclusion, the record in this ru-
lemaking demonstrates conclusively
that workers exposed to lead suffer
material impairment of health at
blood lead levels far below those previ-
ously considered hazardous. Inhibition
of the heme biosynthesis pathway,
early stages of peripheral and central
nervous system disease, reduced renal
function and adverse reproductive ef-
fects are all evidence of adverse health
effects from exposure to lead in work-
ers at blood lead levels of 40 ^g/100 g
and above Based on this record OSHA
has concluded that blood lead levels
should be maintained at or below 40
ng/100 g and even lower for workers
who wish to plan pregnancies

5 Air to blood relationship The pro-
posed lead standard reduced the per-
missible exposure limit from 200 ?g/
m' to an 8-hour time-weighted average
concentration, based on a 40-hour
workweek of 100 micrograms of lead
per cubic meter of air (100 (ig/ms)
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The Lead Industries Association (LIA)
recommended that OSHA adopt a bio-
logical enforcement limit instead of
using a specific airlead number for all
industries and operations One of the
key questions raised by LIA in justify-
ing a biological standard was the pur-
ported lack of a relationship between
air lead levels and blood lead measure-
ments The purpose of this section is
to address the air lead level to blood
lead level relationship

Based upon the evidence in the
record OSHA has concluded that a re-
lationship between air lead levels and
population-average blood lead levels
unquestionably exists and OSHA is
confident that a permissible exposure
limit based upon measurement of air
lead levels will accomplish the int' id-
ed goal of protecting worker health

In order to accurately predict the ef-
fects on blood lead levels over time
produced by changes in air lead levels,
it was necessary to construct a model
that takes into account the important
factors which affect blood lead levels
The adaptation of the physiological
model originally developed by S R
Bernard by the Center for Policy Al-
ternatives (CPA) combines experimen-
tally observed properties of mamma-
lian lead transport and metabolism, in-
cluding considerations of the dynamics
of blood lead response to long term ex-
posure, with observed physical proper-
ties of airborne particulates encoun-
tered in the workplace, in order to pro-
duce a complete and accurate picture
of the response of blood lead levels to
paniculate lead exposure The Ber-
nard model is an example of one of
the most common types of models
used to describe the transport and me-
tabolism of drugs or foreign sub-
stances in the body, known as a multi-
eompartment mammillary model
Such models postulate that the sub-
stance in question first appears in the
blood, and then is transported or dif-
fused into a number of different com-
partments from the blood, correspond-
ing to the different organ systems in
the body Transfer is assumed to occur
only between the blood and the organ
compartments, not between organ
compartments The rate of transfer
into and out of the blood stream from
the various compartments depends
upon a number of factors, such as
whether or not that particular organ
specifically takes up or metabolizes
the substance in question In general,
especially in the case of substances
which are not metabolized, the rate of
transfer between compartments is lin-
early related to the concentration of
the substances in the compartments
This is consistent with the basic physi-
cal principles of chemical kinetics that
would govern the transfer of a sub-
stance across an inert membrane in
the absence of any other driving force
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The relatively few exceptions to the
linear transfer principle tend to occur
only in cases where an organ specifi-
cally sequesters or metabolizes the
substance in question.

In designing a model and calculating
the rate of transfer between compart-
ments, the experimentei has many
guidelines as to how to proceed. First,
one can simply follow total body ex-
cretion to ascertain the number of
compartments that are Individually
taking up and excreting lead after an
initial dose. The more exponential
terms required to fit the data, the
more compartments. Second, the in-
vestigator can actually follow the rate
of uptake and release of the substance
from the various tissues by autopsy or
biopsy, and measure the rate of re-
lease This latter approach is impossi-
ble, of course, in the study of human
subjects After observing the rates of
release of the substance in question
from the whole body and/or tissues,
the investigator is left with a series of
exponential retention equations which
relate amount of lead left in each com-
partment after a given time to the ini-
tial dose Using rather complicated but
uell-de\ eloped mathematical tech-
niques, this set of equations can be
solved subject to the constraint that
all of the ingested substance is ac-
counted for. to yield the rate con-
stants for transfer between compart-
ments The CPA study also included
specific consideration of particle size
and individual variability in response
to air lead, which is necessary in pre-
dicting the response of large popula-
tions of workers to changes in air lead
exposure. OSHA has determined that
the Center for Policy Alternatives
(CPA) application of the Bernard
Model accurately predicts the effects
on blood leads over time produced by
changes in air lead levels

OSHA considers that both the basic
construction of the Bernard Model of
physiological lead transport and the
application of the Bernard Model for
prediction of blood lead levels repre-
sents a unique accomplishment here-
tofore unseen in attempts to establish
air level to blood level relationships
Insofar as this model takes into ac-
count particle size and job tenure it
has avoided the serious weaknesses of
earlier studies The findings of those
previous studies were incorporated
into the development of the model
The final model represents a synthesis
of the best available evidence in the
record with CPA application of the
Bernard Model of physiological lead
transport.

Participants in the hearings argued
that total reliance be placed upon air
sampling or biological monitoring to
the exclusion of the other. OSHA will
require use of both measures to maxi-
mize protection of the lead worker
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population in general and the individ-
ual worker in particular However, in
the enforcement context OSHA will
place primary reliance on air lead level
measurements to determine compli-
ance with the permissible exposure
limit Further discussion of the per-
missible exposure limits is found in
that section

In order to establish the correlation
between air lead levels and the corre-
sponding blood lead levels OSHA
relied in its proposal on the work of
Williams et al (Ex. 5(32)) which was
the most comprehensive reported
study of its kind at that time. OSHA,
in this final standard, has evaluated
the findings of a series of subsequent
studies which became available during
the rulemaking process.

Almost all of the studies, whether
based on observation of general or oc-
cupational populations, attempt to
relate measurements of blood lead
values to observed air lead values by
means of linear regression techniques
Regression analysis is a technique
used to study the change of the mean
value of one variable (average blood
lead) as the other variable (air lead)
changes. There are a number of practi-
cal and theoretical difficulties in the
design and execution of experiments
of this type which should be consid-
ered before attempting to discuss and
compare the results of the various
studies in question. The limitations of
the studies in the record include

The contribution of lead from un-
measured long term air lead exposures
to current blood lead level is not prop-
erly considered When the simple re-
gression equation

(a ̂  slope of the line, b = blood lead at zero
air lead)

is used to model the data, the blood
lead contributed by the exchange of
lead in bone and tissue to blood is not
taken into consideration. This has the
consequence that the intercept at zero
current air lead exposure ("b" in the
regression equation above) is biased
high and the blood lead-air lead slope
("a" in the regression equation) is
biased low relative to the slope which
would be found if the relationship
were redefined in terms of long term
average blood lead level and long term
average air lead exposure This has
the practical effect of incorrectly pre-
dicting that the mean PbB level at 200
jig/mJ will be close to that at 100 jig/
m', which was a criticism made by LIA
during the hearings. To the degree
that the contribution of prior expo-
sure to curent blood lead levels differs
for different workers in the sample,
the "individual error" term will also be
increased
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The regression equation does not ex-

plicitly incorporate terms relating to
particle size If. as suggested by some
data in the record, workers at high air
lead exposure levels are exposed to a
larger proportion of poorly-absorbed
large particulates than workers at low
air lead exposure levels, then this will
cause an additional upward bias to the
"b" zero occupational exposure inter-
cept and a downward bias to the "a"
blood lead-air lead slope coefficient.
This creates an impression that the
rate at which blood lead changes rela-
tive to the air lead would be less than
it actually would be.

Measurement errors of different
kinds affect the results in different
ways Any errors in measuring blood
lead level will add to the "individual
error" term However, errors m meas-
uring air lead levels (arising either
from inevitable imprecision in sam-
pling or analysis or from
unrepresentativeness of the short
sample period relative to true average
exposure) will usually systematically
bias the "a" blood lead-air lead slope
downward This is a particularly seri-
ous source of bias in one of the major
studies, the Buneher analysis (Ex. 285)
of the Delco-Remy data, where single
air lead measurements were paired
with blood level determinations made
within a month of the air sampling.
All other major studies of air lead-
blood lead relationships used averages
of several Independent air lead mea-
surements (generally ten or more mea-
surements) for assessments of individ-
ual worker air lead exposures.

None of the studies made measure-
ments of work-load or total worker
respiration on the job. To the degree
that workers differ from each other in
gross ventilation, the individual error
term is larger than it might have been
To the degree that populations of
workers in different plants or In dif-
ferent industries differ in average res-
piration rate, potentially controllable
or avoidable discrepancies in the re-
sults of different studies may have
been produced

Viewed in this context, the fact that
there are differences in the blood lead-
air lead regressions derived from short
term observations on different popula*
tions is hardly surprising. It is also un-
derstandable that many of the studies
find unreasonably high values of the
intercept at zero exposure ("b") From
studies of general populations with no
occupational lead exposure. It is clear
that the true "b" intercept is certainly
under 25 ^g/lOOg, and is very probably
under 20 ^g/100g for most areas

The following table summarizes the
results of the regression analyses de-
veloped from the studies in the hear-
ing record This table also compares
the studies to the model and demon-
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strates that even given the limitations
of the studies the results are similar

Blood Lead = a(Air Leadl +

ASARCCHELPaso)
Williams
Dclco-Rcmy (Buneher)

Azar/Hammond
CPA Bernard model and

assumption C
Job tenure iyean)

0 95
34
9 0
160
28 5

32
30 1

37 45

25 80
28 30
29 80
30 64
3146

185
201

0628

1521
2062

.2404
2604
.2718

' Blood Leads26+ 12 (Air lead) + .000098 (Air
Lead) '
•LoeCBIood Leadl . l 3771+ 153 log 401 Air( +

128-168

The available studies also have some
individual limitations which should be
borne in mind when considering the
results'

The King studies (Ex. 234(22)) in-
cluded many workers exposed at very
high (300-900 fig/m9) air lead exposure
levels There is reason for concern
that (1) because of particle size and
absorption effects, the blood lead-air
slope at very high air lead levels may
not accurately reflect the slope in the
air lead exposure region of interest for
standard-setting (25-200 ng/m'), and
that (2) there is risk that selection ef-
fects may have biased the observed air
lead slope low; some workers who
show high blood lead levels in re-
sponse to a given air lead level may be
absent from the high air lead expo-
sure groups because of medical trans-
fer to lower or no exposure jobs.

The Globe Union study (Ex. 150A) is
based on a relatively small sample, al-
though many of the sample points are
of better quality than the points of
other studies because they are based
on averages of many air lead and
blood lead determinations over a rela-
tively long time (6 months or more).

The ASABCO El Paso (Ex. 142 D)
and Williams (Ex. 2(32)) studies each
measured air lead and blood lead
levels over a quite brief period (2
weeks) Additionally, the use of a con-
trol group of plastics workers at low
air lead exposure levels in the Wil-
liams study has been criticized on the
ground that the particulate air lead of
the plastics workers' exposures may
have been qualitatively (particle size,
solubility) different from the expo-
sures of the battery workers at higher
air lead exposure levels.

The Azar/Hammond relationship
(Ex 54) is an extrapolation of data
from non-occupational exposures far
below the exposure range of occupa
tional situations Use of a logarithmic
model for such extrapolation is with-
out theoretical justification.

As summarization^ of available data
on different populations, the existing
studies are reasonably valid It is one
thing to say. however, that a linear re-
lationship was observed between the
blood lead levels and air lead exposure
at a given level of statistical signifi-
cance, for a given sample or workers,
and another thing entirely to use the
observed relationship to predict the
effect of lowering air lead exposure on
even that same sample of workers, let
alone to generalize to other samples
Generally, data obtained at a given
point in time, should be used conserva-
tively when attempting to predict ef-
fects over time. Rarely will all other
factors be held constant.

Recognizing these limitations by no
means should be taken to imply that
the data are useless or that no reliable
relationship exists between long term
air lead exposures and blood lead
levels To the extent that the likely
systematic errors in the short term
studies are understood (e.g., overesti-
mation of the blood lead-air lead slope
coefficient and overprediction of the
intercept at zero occupational expo-
sure), the observed regressions can be
used to bound estimates of the true
long-term relationships of blood lead
to occupational air lead exposure. To
the extent that the sources of uncon-
trolled variation within and between
studies are understood, estimates of
the likely effects of such factors can
be explicitly incorporated into a more
comprehensive description of the gen-
eral system.

Because of the deficiencies in obser-
vational studies of air lead-blood lead
relationship, it is useful to supplement
the empirical air lead-blood lead corre-
lations with relationships derived from
physiological models of lead transport
in the body. As previously stated the
weight of the evidence demonstrates
that the model developed by the
Center of Policy Alternatives (CPA) is
an accurate tool for assessing the
blood lead level response to alternative
air lead exposures

In order to predict the numbers of
workers who will be above a given
blood level at any one time, it Is neces-
sary to have an estimate of the spread
of individual workers' blood lead levels
about a population mean. Observed
variability in a worker population will
have three basic components:

(1) Individual differences in the long
term (years) average blood level re-
sponse to a given air lead level;
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from true short term (dn\s or weeks) maximum blood lead level winch the above 00 jig/100 g
fluctuations in blood lead level and protection of employees and prudence Tins level of 50 pg/m' is achievable

'3) Apparent short term variability permits, OSHA is mindful of the re- almost entirely through engineering
from measurement ei ror quirement of the Act that "no employ- and work practice controls, the prefei

Ba-sed on an analysis of data from ee will suffer material impairment of able control strategy The exposure
the OP 1 co-Romv b&ttorv plant it is PS- health or functional c3.Da.citv for limit is based upon w hat can DP
tunatcd that true long term blood lead the period of his working life " OSHA achieved by the affected industries
variability corresponds to a standard has concluded that maintenance of taken as a whole, using presently
deviation of approximately 5 5 ^g/ blood lead levels below 40 fig/100 g by available technology or. in some Indus
100c This is likely to be an underesti engineering and work practice controls tries, technology looming on the hon-
mate of true long term differences in o f airborne lead will provide protec- z o n The industries which will face the
blood lead resulting from a constant j ] o n of workers throughout their greatest difficulties in the implemen
air lead exposure because a single u o r k l n g ;,fetimes There r, a substan- t a t l o n of engineering controls will be
pHnt over a limited time is unlikely to t l a l a m o u n t o f evidence which indi- primary and secondary smelters, pig
include a.s large a diversity in the Catcs that the blood lead level of work- ment manufacturing, brass/bron/.e
many factors producing long term ers, both men and women, who wish to foundries and SLI battery manufac-
vanabihty as would prevail in a p l a n p r c g n a n c l e s should be mam- t u r e r s For this reason, the require-
random sample of all lead-using Indus- t a i n e d a t l e s s t n a n 3 0 ^g/ioo g during m e n t f o r engineering and work prac-
tn. s The value of 9 5 Mg/100g. used in th r period and this know ledge fo-rns t l c e controls will be phased-in with ex
the previous CPA work as an upper [^Tb

P"' f o r ,Le actionTevel of 30 ̂ / t e n d c d D e r l o d s o f t l m e a l l o t t e d f o r

bound on true long term variability ^ f p o l i s h e d in InT fm ilsLndafd compliance in these industries OSHA
. . . . . . . . m psiaoiisnea in in is iinai sLanaara ,1 , „ . .. t ,. . J J

appears to be thp bpst mid-range esti- . . . r v behoves w-ill m-im l i a s d e L e r m ined that the standard is
;rue\.a°rf,ab,my<SA h":gha?adng

Oenegst,mr tain ^ m ^ r ^ o f b.ood lead levels ^ ^ ^ h f b e s ? ^tersecUo^Te'
irut. vdi id. unity i\ iiigu range t̂ >Lini<ii,t; , . .,., / i nn & rt-pioLiiio mt; ut.at, iiiLerMrCLiun ot -
for total variability (including mea- „ - „ « "̂  >i , T>ITT , „* tween maximization of health benefits
surement error) suggested in the OSHA recognizes that a PEL of 50 a n d f c a . , ,b l l l t y

^ ^ T ' ^ 0 ^ -Casing' the b l o o d ^ " ^ a°H 2 UeUtn effects In the proposal.

p
above 40 ug/100 g
when uniform complianc

1 General considerations The final achieved How

r,,rrent mriustrv conditions Th
ent blood ,ead L e , distributio

Ilt-y- t h e e a r ' y t o middle stages in a
ontinuum of disease development

process It is axiomatic that the chron-
•'• - - e r s . b . e stage ,s preceded initial-
'>' b>" a n early, relatively mild, and ap-

with blood lead levels that are in turn
associated vv.th adverse effects and
svmptoms of lead exposure

At the time the proposal was issued
OSHA stated that "in order to provide
ihe appropriate margin of safety, as
well as to provide significant protec-
tion against the effects, clinical or sub-
climcal, and the mild symptoms which
may occur at blood lead levels below
80 jjg/100 g it is necessary to set an
airborne level which *U1 limit blood
lead (PbB) levels to 60 ^g/100 g A

100 g corresponds to a mean blood
lead level of about 40 jig/100 g" (Ex 2,
p 45938) Based upon the extensive
evidence of adverse health effects as-
sociated with exposure to lead, OSHA
has determined that in order to pro-
vide necessary protection against the
effects of lead exposure, the blood
lead level of lead workers must be kept
below 40 ug/100 g

; , ^ ,
«/100 g. 83 8 percent

I n establishing 40 ^g/100 g as a
maximum desirable blood lead level.
t h e Agency is conscious of the fact
that the OSHA Act mandates that a
standard be set which meets the test
of feasibility. OSHA has determined
t h a t 5 0 H-e/m' represents the lowest
level for which there is evidence of
feasibility for primary and secondary
smelting, SLI battery manufacturing,
pigment manufacturing, and brass/

sure limit is the level which properly
balances the questions of feasibility
and health effects of lead exposure
and most adequately assures, to the
extent feasible, the protection or
workers exposed to lead Compliance
with this level will provide a dramatic
reduction in the number of workers
whose blood lead levels are currently
greater than 40 ug/100 g, and will vir-

theless. this early developmental stage
of d,sea.se is a pathologial state, and
O S H A finds persuasive the arguments
f o r a d o p t l n g a l e a d r e K u l a t , o n w h l Ch
p r o tects workers from this early conse-
q u e n c e o f ] e a d exposure OSHA be-
, i e v e s l h e s e e a r l y s t a g e s o f t n e d l s e ase
proCess characteized by central ner-
v o u s s y s t e m s y m p toms. behavioral
changes, psychological impairment,
peripheral nerve damage, anemia, re-
d u c e d kidney function and adverse re-
productive effects represent material

be prevented in order to eliminate fur-
therdevelopmentofdisablingdisea.se
and death

OSHA must promulgate a standard
which prevents occupational disease
resulting from both acute and pro-
longed or chronic exposure to lead, it
must likewise guard against the onset,
progression or severity of chronic de-
generative diseases of aging workers
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The degree of protection to be pro-
•. idcd must extend over the full span
of a working life and must cover the

robust members of the exposed group
Since the objective is to limit the
latent effects of exposure, as well a im-
mediate illness, the mere absence of
illness, or lack of severe clinical signs
will not constitute adequate health
protection The PEL must be chosen
such that is protects the worker not
only from the most overt symptoms of
illness, but also from the earliest lndi-

usual medical signs for disturbance,
therefore, are wholly inadequate to
provide employee protection These
considerations formed the basis of
OSHA s interpretation of the health
effects data in the record for purposes
of establishing a PEL

a Inhibition of heme synthesis In
establishing the PEL, OSHA evaluated
the health effects of lead on heme
synthesis Scientific evidence has es-
taolished that very low levels of lead
inhibits at least two enzymes (ALA-D
and ferrochelatase) in the heme syn-
thesis pathway ALA-D inhibition is
observed at PbB levels below 20 /ig/
100 g At 40 ng/100 g significant excre-
tion of the substrate of one enzyme.
ALA-D, occurs at this PbB level The
buildup of protoporphynn levels indi-
cates that inhibition of the enzyme,
ferrochelatase, also occurs at low PbB
levels Some have argued that these
effects are the manifestation of the
human body s adjustment to lead
OSHA believes that it is inappropriate
and simplistic to describe these
changes as internal adjustments
These measurable effects are consid-
ered by the agency to indicate the oc-
currence of disruptions of a funda-
mental and vital subcellular process,
heme synthesis such processes are not
only essential to the production of he-
moglobin, they are also vital to the mi-
tochondrial function of all cells

OSHA believes the evidence indi-
cates a progression of lead's effects
starting with the inhibition of specific
enzjmes. continuing to the measur-
able disruption of subcellular process-
es, such as the measurable build-up of
heme synthesis products, and eventu-
ally developing into the overt symtoms
of lead poisoning Biological variability
between individuals will necessarily
cause differences in the PbB level at
which a particular person will experi-
ence each stage in this disease contin-
uum, therefore, at each higher PbB
level a greater proportion of the popu-
lation will manifest each given effect.
Given this understanding of the pro-
gressive stages of lead s effect. OSHA
has concluded that enzyme inhibition
indicative of the disruption of heme
synthesis is an early stage of a disease
process

RULES AND REGULATIONS

Anemia Is one of the established
symptoms of lead poisoning That
lead-induced anemia occurs above PbB
levels of 80 (ig/100 g is well estab-
lished, however, the occurrence of this
symptom at PbB levels below 80 has
been debated In evaluating the dis-
ease mechanisms of anemia, it was
found that lead is an insidious poison
which attacks not one, but many, of
the subcellular physiological process-
es The effects of lead on heme syn-
thesis are considered to play a part in
the development of anemia Studies
have associated PbB levels as low as 50
Mg/100 g with lowered Hb levels In
particular. Tola's study, which showed
a lowering of hemoglobin (Hb) over
the length of lead exposure to 50 jig/
100 g. and the work of the Mt Sinai
group in secondary smelters which
demonstrated reduced Hb in 39 per-
cent of the workers studied whose PbB
levels ranged from 40 to 80 >ig/100 ml,
is considered by OSHA as strong evi-
dence that lead does effect reduced Hb
levels at this low PbB range. This im-
plies that there is a lifetime alteration
in the oxygen carrying capacity of the
blood, in the blood viscosity and po-
tentially in the cardiac work load

In evaluating the effects of lead on
heme synthesis, Piomelli suggested
that effects on the blood forming
system, such as anemia, are not the
most significant clinical effects of
heme synthesis disruption nor the ear-
liest He stated that "a much more im-
portant fact is that the alteration of
the mechanism of heme synthesis re-
flects the general toxicity of lead in
the entire body " (TR 458)

Evidence indicates that there is dis-
ruption of heme synthesis in other tis-
sues of the body following exposure to
lead, and that this disruption results
in alteration of the process of respira-
tion While this evidence relates lead's
effects on heme synthesis to svmp-
toms throughout the body is far from
complete, it is. however, extensive
enough to warrant very serious consid-
eration with respect ot the establish-
ment of the standard OSHA believes
this evidence demonstrates that one
stage of early lead disease is the dis-
ruption of heme synthesis and that
the measurable effect of this disrup-
tion on the hematopoietic system par-
allels that which is known to occur in
all body tissues at comparably low
PbB levels, (below 40 ng/100 B> The
disruption of heme synthesis is clearly
not the only mechanism by which lead
exerts its toxicological effect, but is
one mechanism of which we have sub-
stantial understanding and can meas-
ure

In reference to the blood forming
system, OSHA believes that the ef-
fects of lead are a complex progression
which begins with discrete biochemi-
cal changes and proceeds to overt

clinical symptoms At increasingly
higher PbB levels, a significant pro-
portion of the population will suffer
more extreme effects At a PbB level
of 40 (ig/100 g. a sizable proportion of
the population would show measur-
able effects of the disruption of heme
synthesis in the hematopoietic system
A comparable dcp:ree of disruption of
heme synthesis in the mitochondria
would occur OSHA believes the occur-
rence of such effects is an unaccepta-
ble health impairment

Piomelli gave an excellent summary
of the importance of lead's effects on
heme synthesis statins

It Is my understanding that regulations
have the purpose of preventing "material
Impairment of health Alterations in heme

donee of impairment of health, unless they
reach the extreme drprrssion in severe lend

and the individual feels weak However, it is
not any longer possible to restrict the con-
cept of health to the individual's subjective
lack of feeling adverse effects This is be-
cause we know that individuals may get ad-
justed to suboptimal health, if changes
occur slowly enough and also because we
now have the ability to detect functional
impairments by appropriate tests, much
before the individual can perceive any ad-
verse effect In fact, it is the responsibility
of preventive medicine to detect those alter-
ations which may precede frank symptoma-
tology, and to prevent its occurrence The
alterations in heme synthesis caused by lead
fulfill, in my opinion the criteria for mate-
rial adverse effects on health and can be
used to forecast further damage The de-
pression of heme synthesis in all cells of the
body is an effect of far reaching proportion
and it is the key to the multiple chncial ef-
fects of lead toxicity. which become obvious
as the exposure continues (Ex 57. p 21)

This do any way suggest
that the lead effect on heme is the
only mechanism of lead disease, but it
does suggest that this effect is at least
one of the important mechanisms in
lead disease An understanding of the
spectrum of effects from subcellular to
clinical symptoms is relevant not only
to the occurrence of anemia but will
also be the expected pattern in lead-
induced neurological and renal dis-
ease.

OSHA believes that there is evidence
demonstrating the impairment of
heme synthesis and mitochondrial dis-
ruption in tissues throughout the
body, and that these effects are the
early stages of lead disease in these
various tissues The disruption of
heme synthesis measured at low PbB
levels is not only a measure of an early
hematopoietic effect, it is also a meas-
ure which indicates early disease m
other tissue The Agency believes that
such a pervasive physiological disrup-
tion must be considered as a material
impairment of health and must be pre-
vented. PbB levels greater than 40 JIB/
100 g should, therefore, be prevented
to the extent feasible
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b Ncurolamcal svstem There is ex
tensive evidence accumulated in both
adults and children which indicates
that the toxicity of lead is manifested
in both the central and peripheral ner-
voiis s> .stems The neurologic manifes-
tations of lead intoxication are van
able, ranging from acute, chronic, or
low level to massive The location and
decree of neurological damage de-
pends on Hie dose and duration of ex-
posure

The record In this rulemaking clear
1> demonstrates that damage occurs in
both the central and peripheral ner-
vous systems at blood lead levels lower
than previously recognized. Based on
this record. OSHA has concluded that
the earliest stages of central nervous
sjstem disease are recognizable as sub-
jective CNS symptoms and behavioral
disorders These disorders have been
documented in numerous scientifically
sound investigations. Current informa-
tion does not provide an indication of
a no-effect level In adults, there is evi-
dence of a dose-response relationship,
but the no-effect level remains to be
determined. Given the severity and po-
tential nonreversibility of central ner
vous system disease. OSHA must
pursue a conservative course of action
A blood lead of 40 jig/100 g must be
considered to be a threshold level for
behavioral changes in adults, and to
protect against long-term behavioral
effects, blood levels should never
exceed 60 jig/100 g

Some of the best and most extensive
evidence in the rulemaking record are
the data presented which confirm the
existence of the early stages of periph-
eral neuropathy in workers exposed to
lead levels below 70 ug/100 g The evi-
dence demonstrates that there is a sta
tistically significant loss of motor
nerve conduction velocity (MNCV) in
lead-exposed workers A dose-response
relationship for the slowing of MNCV
has been determined, and it is appar-
ent that this slowing occurs in workers
whose PbB levels are 50 jig/100 g and
above Whether there are effects as
low as 40 ug/100 g is as yet undeter-
mined, although Repko does indicate a
slotting of MNCV in the forties. Re-
cently published research indicates
edema appears to develop at the same
time of onset of degeneration of
myelin sheaths of nerve fibers which
show reduced MNCV This pathophy-
siologic state will grow progressively
worse with continued exposure even at
PoB levels in the fifties OSHA be-
lieves a clear deficit in the conduction
velocity of more than one nerve is an
early stage in the development of
clinically manifest peripheral nerve
damage and disease (neuropathy)

In order to prevent peripheral n e u .
ropathy as evidenced by a slowing in
NCV's. it is necessary to maintain
PbBs below 50 Mg/100 g, although if
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there is to be any margin of safety, a
value less than this should be estab-
lished This is consistent with OSHA's
overall goal of maintaining blood leads
below 40Fg/100 g

Recovery from the effects of chronic
lead poisoning may be feasible in some
cases if the worker is removed from
the source of exposure and therapy is
initiated immediately There are in-
stances, however, when complete re-
covery is impossible and the pathology
is fixed Even if the worker is removed
from the source and therapy initiated,
the worker may still experience im-
pairment (Ex 95 Ref Cantarow p
135) In a recent paper describing his
results Dr R Baloh, a neurologist at
UCLA, questioned the reversibility of
nervous system damage

Although there aie isolated reports of sig

neuron diseases and peripheral neuropathy
after treatment with chelation therapy
most studies have not been encouraging,

death has occurred despite adequate chela-
tion therapy

All of this data reinforces a disturbing
clmica] impression that nervous s>stem
damage from increased lead absorption is
only partially reversible If at all. with che
lation therapy and/or removal from further
exposure This is not particularly surprising.

xperi

sjsle mallj to chelation ther
apy Apparently irreversible changes occur

tissue Although furtner study is clearly
needed, the major point I would like to
make this morning is that there is strong
evidence to suggest the only reliable »ay to

currence in the first place <Ex 27(71 p 55 )
OSHA agrees with these concerns re-

garding irreversibility of neurological
disease expressed by Dr Baloh and
therefore must establish a standard
which will prevent the development of
nervous system pathology at its earli-
est stages

c Renal system During the hear-
ings, one of the most important contri-
butions to the understanding of the
adverse health effects associated with
exposure to inorganic lead was the elu-
cidation of evidence on kidney disease
In particular, the research of Wedeen
and his coworkers, the health hazard
evaluation by NIOSH at Eagle Picher
Industries, Inc, and the work of the
Mt Sinai group demonstrated that
lead exposure is a key etiologic agent
m the development of kidney disease
among workers occupationally ex-
posed to lead. Unlike the hematopoie-
tic system where changes in heme for-
mation can be detected at early stages,
renal disease may only be detected
through routine screening after seri-
ous damage has occurred. Elevated
BUN and S-creatinine are measurable
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only after two-thirds of kidney func
tion is lost, or upon manifestation of
symptoms of renal failure OSHA
agrees with the conclusions of
Wedeen. "By the time lead nephro-
pathy can be detected by usual clinical
procedures, enormous and irreparable
damage has been sustained The lead
standard must be directed towards
limiting exposure so that occupational
lead nephropathy does not occur."
(Tr. 1750) since in this situation "pro-
gression to death or dialysis is likely "
(Tr. 1732) The record indicates that
blood lead is an inadequate indicator
of kidney disease development, since
rather than being a complete measure
of body burden, it is merely a measure
of absorption when sampled close to
the time of exposure

Given these conclusions. OSHA
must approach the prevention of
kidney disease by recognizing the lim-
ited usefulness of certain biological pa-
rameters Therefore, OSHA believes
any standard established for lead must
provide some margin of safety and
agrees with Dr Wedeen that

It Is therefore the subolinical renal ef
fects, and by subclmical I mean effects that
are not readily detected by the patient or
the physician, it is therefore the suDclinical
effects of lead which should be detected and
prevented since this represents a material
loss of functional capacity which has serious
adverse health implications (Tr 1732) 40
Kg/100 ml is the upper acceptable limit to
prevent development of a hazardous body
burdens lead (Tr 1771)

d. Reproductive system. The record
clearly demonstrates that lead has
profoundly adverse effects on the
course of reproduction Prior to con-
ception exposure to lead is responsible
for menstrual and ovarian cycle abnor-
malities in women, decreased libido,
impotence and altered sperm forma-
tion in men, and lowered fertility and
genetic damage in both 'males and fe-
males Genetic damage may result in
spontaneous miscarriage, stillbirth, or
in a disease or birth defects in a live
born child There is data which docu-
ments that miscarriage and stillbirth
may be caused by maternal lead espo-
sure during pregnancy. In fact, lead
has been used as a abortifacient In
women exposed to lead, Fhim has re-
ported that the mothers of premature
babies had significantly higher mean
blood leads than did mothers with
normal pregnancies

There is conclusive evidence that
lead crosses the placenta of pregnant
women and enters the fetal tissues,
lead levels In the mother's blood are
comparable to concentrations in the
umbilical cord blood at birth A survey
of fetal tissue demonstrated that the
transplaeental passage of 'lead be-
comes detectable at 12 to 14 weeks of
gestation, and increases from that
point to birth Therefore, early in
pregnancy the fetus may be adversely
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affected by maternal lead exposure
Some investigators have suggested
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tha
lead during the first trimester OSHA
disagrees with this assertion, but
rather believes the fetus is highly vul-
nerable whatever the stage of develop-
ment The fetus is particularly suscep-
tible to neurological damage In addi-
tion, there may also be heme synthesis
Impairment and renal damage in the
fetus In the nevvborn child, exposure
to lead may continue through the se-
cretion of lead in the mother's milk.

There is little direct data on damage
to the fetus from exposure to lead but
there are extensive studies which dem-
onstrate neurobehavioral effects in
children OSHA believes that the fetus
would be at least as susceptible to
heme inhibition and neurological
damage as would older children and
therefore data on children is relevant
to the fetus

Behavioral disturbances, such as hy-
peractivity. have been associated with
blood lead levels in children as low as
25 jig/100 ml In general, mild CNS
symptoms, behavioral problems, and
other neurological signs and symp-
toms occur around 50 |ig/100 ml. but
there is evidence of adverse effects at
lower PbB levels

An analysis of the data suggest that
in order to protect against lead's ad-
verse effects on the course of repro-
duction, blood lead levels should be
maintained at or below 30 ng/100 ml.
The Center for Disease Control, the
Toxicology Committee of the National
Academy of Sciences and the Environ-
mental Protection Agency recommend
that blood lead levels of children be
kept below 30 jig/100 ml Certainly the
fetus and newborn should be similarly
protected OSHA recognizes that the
PEL of 50 MB/m1 acting alone mil not
maintain blood lead levels of persons
planning pregnancies or pregnant
women below 30 jig/100 ml When
compliance is achieved, the mean
blood lead level for a population of
lead workers uniformly exposed to the
50 )ig/m! PEL will be approximately
35 »ig/100 ml OSHA believes that
damage to the fetus represents impair-
ment of the reproductive capacity of
the lead exposed parent While OSHA
believes that a standard should be set
which protects all persons affected-
male and female workers, and the
fetus—the agency is limited by the re-
quirement that a standard be feasible
However, the standard minimizes ad-
verse reproductive effects from lead by
a variety of means including (1) estab
lishing a 30 ng/m1 action level which
will initiate biological and air monitor-
ing, (2) utilizing the provisions of the
medical surveillance section, including
fertility testing, physician reviews, and
medical removal protection to identify
and perhaps remove workers who may

wish to plan pregnancies or who are
pregnant, and (3) insuring through
the education and training provisions
of the standard that workers are fully
informed of the potential hazards
from exposure to lead on their repro-
ductive ability, during pregnancy and
following birth Compliance with
these provisions of the standard
should effectively minimize any risk to
the fetus and newborn child, and
thereby protect the reproductive sys-
tems of both parents.

The record in this rulemaking is
clear that male workers may be ad-
versely effected by lead as well as
women Male workers may be rendered
infertile or impotent, and both men
and women are subject to genetic
damage which may affect both the
course and outcome of pregnancy
Given the data in this record. OSHA
believes there is no basis whatsoever
for the claim that women of childbear-
mg age should be excluded from the
workplace in order to protect the fetus
or the course of pregnancy Effective
compliance with all aspects of these
standard will minimize risk to all per-
sons and should therefore-insure equal
employment for both men and women
There is no evidentiary basis, nor is
there anything in this final standard,
which would form the basis for not
hiring workers of either sex in the
lead industry

During the hearings, industry repre-
sentatives argued that lead exposed
workers will not suffer material im-
pairment of health if blood lead levels
are below 80^g/100 g OSHA finds this
argument to be unsubstantiated by sci-
entific or medical evidence, and has
concluded that it represents an incor-
rect assertion It is not based on the
sound evidence m the record which
demonstrates adverse health effects as
low as 40 (ig/100 g The record indi-
cates that adverse signs and symptoms
have been observed in workers who
were exposed to lead for less than a
year.

During the public hearings the vast
majority of the physicians who testi-
fied supported the view that blood
lead levels should be maintained at or
below 40 (xg/100 g in order to protect
against the onset of the early manifes-
tations of disease previously described
as subchnical effects. The following
physicians supported a PbB level of 40
(ig/100 g. Dr. Lilhs (Tr. 2700-01), Dr.
Needleman (Tr. 1085-86; 1106-07), Dr.
Epstein (Tr. 1051-52, 1058-65. 1067-68.
1072. 1073-74. 1104-05), Dr. Lancrajan
(Tr 1771). Dr. Wolfe (tr. 4140). Dr.
Teitlebaum (Tr. 374-78). Dr Bndbord
(Tr. 1976-02). Dr. Fishbein (Tr 2660-
61, 2669) and Dr. Piomelli (Tr. 467).

In addition OSHA has carefully
scrutinized the extensive evidence
compiled by the Environmental Pro-
tection Agency (EPA) which led that

Agency to establish a national ambi-
ent air quality standard of 1 5 >ig/m3

designed to address the problem of
lead in the urban environment The
EPA standard was based on the follow-
ing considerations

In establishing the final standard. EPA
determined that of the general population
young children (age 1-5 years) are the most
sensitive to lead exposure In 1970, there
were 20 million children in the U S under 5
years old of whom 12 million lived in urban
areas and 5 million lived in center cities
where iead exposure is the highest The
standard Is based on preventing children in
the U S from exceeding a blood level of 30
mierograms lead per deciliter of blood
Blood lead levels above 30 mierograms are
associated with an impairment in cell func-
tion ulnch EPA regards as adverse to the
health of chronically exposed children
There are a number of other adverse health
effects associated with blood lead levels
above 30 micrograms in children as well us
in the general population, including the pos-
sibility that nervous system damage may
occur in children even without overt symp-
toms of lead poisiomng " (EPA Press State-
ment. September 29. 1978 )

These conclusions are consistent
with the testimony in this record in-
cluding the policy statements of the
Center for Disease Control (Ex 2(15))
and the National Academy of Sciences
These conclusions on exposure limits
in the general population and children
in particular are relevant to OSHA's
final standard for a working popula-
tion The testimony of Dr H. Needle-
man of Harvard University is relevant
here

I am one of those who believe that a sub-

that the threshold for significant health
effect depends on the avidity, sensitivity
and sophistication with which we pursue it
and that the lowering of acceptable body
burdens in children and adults is scientifi-
ally a allys u n d
With the passage of time, the defined ae

ceptable blood level for a child under six
has moved from 60—when I began my train-
ing in pediatrics not too long ago—to SO to
40 mierograms per deciliter The CDC now
begins to talk about 20 as the threshold for
undue lead exposure And Professor Ziel-
huis at the Amsterdam meeting In 1972 re-
commeded an individual limit of 35 micro-
grams per deciliter and a group average of
20 mierograms per deciliter for children

There are important differences during
the time that the blood brain barrier is
being laid down, in that certain enzymes are
being induced, but I think that the point
that I was trying to generate in that argu-
ment, was that in my pediatric experience
when I started training in pediatrics, we
said that children with blood leads over 80
were at high risk for the lead poisoning, and
now we have been talking about children of
30 45 or 40. and I think that same argu-
ment, deriving out of sharp and clinical and
experimental evidence, would apply to the
worker that is. that If you look more care-
fully for evidence of impairment, you are
going to find it

The fact that an adult worker will spill
aminolevulimc acid in his urine, at a blood
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to lead-induced renal disease in recent
years, and while OSHA recognizes
that further research is required to
understand fully the disease mecha-
nism, it is also necessary to protect the
thousands of workers who are poten-
tially in danger of developing renal
disease. The record indicates that
blood lead is an Inadequate indicator
of renal disease development. Dr. Brid-
bord questioned Dr. Wedeen on the
issue of chronicity of exposure and
blood lead levels.

Dr. BBIDBORD Well, looking at a group of
workers, currently employed, having a blood
lead level on that worker and having some
information, that to the best of our knowl-
edge there were no major changes in that
particular plant during the past number of
years. Would that not be a somewhat better
index of what the blood lead levels might
have been in the past. Considering too, that
these workers are currently employed.

Dr WEDEEN Sure I think that the blood
level measured close to the tune of exposure
is probably more reflective. I worry very
much, that this may occur after a few
months of exposure and the blood lead level
may remain the same for the next 20 years,
despite the fact that the individual Is con-
tinually accumulating lead In the body

Dr BRIDBORD. Would you think that the
chronicity of lead exposure, apart from pre-
cisely whether the blood lead was above or
below 80 or above or below 60 for example,
might be an important factor in determin-
ing the eventual development of renal dis-
ease in lead workers?

Dr WEDEEN Yes. That Is just what I
meant, that the accumulative effects and
the cumulative body burden may be very
different from the blood lead level at any
moment in time

In other words, one could certainly Imag-
ine that a blood lead level of 80, for 2 years,
may be very similar to a blood lead level of
40, for 4 years. I don't have that data, but
something like that may well exist in terms
of the danger of the different levels of expo-

Dr. BRIDBORD. Alright.
Particularly, In view of that, and given the

requirements of the Occupational Safety
and Health Act, that sets standards which
protect during the working lifetime, would
you have some reservations about a blood
lead maximum standard, even at 60'

Dr WEDEEN. I certainly would And I
think I Just expressed the basis for it You
will note that in my recording of these pa-
tients, very very few of them had blood lead
levels over 60. I Just feel that while the
blood lead level Is maybe better than noth-
ing. It may be very practical. It probably
doesn't do the Job we are trying to do and
certainly not from the physician's point of
view, who has seen the individual patient,
who may or may not be a current exposure
at the level that got his disease (Tr 1765-
1766 )

The lead standard must therefore be
directed towards limiting exposure so
that occupational lead nephropathy is
prevented. The Agency agrees with
the views of Wedeen:

I have reported today 19 lead workers who
have lost 30 to SO percent of their kidney
function Since they showed no symptoms
and had no routine laboratory evidence of
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kidney disease, it may be asked why this
kidney function loss should be viewed as
material damage Lead nephropathy Is im-
portant because the worker has lost the
functional reserve, the safety, provided by
two normal kidneys If one kidney becomes
damaged, the normal person has another to
rely upon. The lead worker with 60 percent
loss of kidney function has no such security.
Future loss of kidney function will normally
occur with increasing age, and may be accel-
erated by hypertension or infection. The
usual life processes will bring the lead
worker to the point of uremia, while the
normal Individual still has considerable
renal functional reserve Loss of a kidney is
therefore more serious than loss of an arm,
for example. Loss of an arm leads to obvious
limitations In activity Loss of a kidney or
an equivalent loss of kidney function means
the lead worker's ability to survive the bio-
logic events of life is severely reduced. By
the time lead nephropathy can be detected
by usual clinical procedures, enormous and
Irreparable damage has been sustained. The
lead standard must be directed towards
limiting exposure so that occupational lead
nephropathy does not occur (Tr. 1747-
1750)

And OSHA agrees with Dr Richard
Wedeen, that "40 pg/100 ml is the
upper acceptable limit" (Tr. 1771) and
with Dr. Bridbord who stated "I per-
sonally think that a blood lead of 60 is
too high to give me assurances that we
are really going to protect against
these ef fects" (kidney) (Tr. 1375).
That is, while PbB levels are an Inad-
equate measure of occupational expo-
sure (though most agree the best
available single measurement) they
nonetheless provide a basis for deter-
mining body burden when measured
over an extended period of time.
OSHA believes that maintenance of
PbB levels at or below 40 fie/100 ml
will reduce the overall dose to the
worker, decrease the body burden of
lead and prevent sufficient buildup of
lead in the kidney to effect renal
damage.

(4) Reproductive effects. Exposure to
lead has profoundly adverse effects on
the course of reproduction in both
males and females. In male workers
exposed to lead there is evidence of de-
creased sexual drive, degeneration of
the testes, impotence, decreased abili-
ty to produce healthy sperm, and ste-
rility. During the hearings there was
considerable discussion of the evidence
submitted by Lancranjan et al. which
demonstrated that the reproductive
ability of men occupatlonally exposed
to lead is Interfered with. Lancranjan
reported a significant Increase in mal-
formed sperm (teratospermia) among
lead-poisoned workmen (blood lead
mean 74.5 ng/100 ml) and workmen
with moderately increased absorption
(blood lead mean 52.8 ^g/100 ml). De-
creased number of sperm (hyposper-
mla) and decreased motillty (atheno-
spermia) were observed not only in the
preceding groups but also in those
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with only slightly increased absorption
(blood lead mean 41 jig/100 ml). The
authors concluded that these alter-
ations were produced by a direct toxic
effect on the male gonads, and that a
dose-response relationship exists with
respect to teratospermia. The other
parameters measured do not show as
strong a relationship but are signifi-
cantly altered over controls. This work
is consistent with other earlier litera-
ture quoted by Lancranjan.

Epldemiologic studies have pointed out
previously both the reduction of number of
offsprings in families of workers occupatlon-
ally exposed to lead and increase of the mis-
carriage rate In women whose husbands
were exposed to lead. Experimental investi-
gations have also shown both a reduction in
the number of offspring of laboratory ani-
mals and reduced birthwelght end survival
of progenies of animals fed with diets con-
taining lead. (Ex 23 (38). p 400 )

The Lancranjan study Is strongly in-
dicative of adverse effects on male re-
productive ability at low lead levels,
and there Is conclusive evidence for a
dose-response relationship with re-
spect to teratospermia in these lead
exposed workers. In OSIIA's view tera-
tospermia represents material impair-
ment of health to the male. OSHA be-
lieves that this evidence and other
studies support the conclusion that
lead exerts markedly adverse effects
on the reproductive ability of males.

Germ cells can be affected by lead
which causes genetic damage in the
egg or sperm cells before conception
and which can be passed on to the de-
veloping fetus. The record indicates
that genetic damage from lead occurs
prior to conception in either father or
mother The result of genetic damage
could be failure to Implant, miscar-
riage, stillbirth or birth defects.

The record Indicates that exposure
of women to lead is associated with
ovarian cycles, premature birth, men-
strual disorders, abnormal sterility,
spontaneous miscarriage, and still-
births. Infants of mothers with lead
poisoning have suffered from lowered
birth weights, slower growth, and ner-
vous system disorders and death was
more likely in the first year of life.

There is conclusive evidence in the
record that lead passes the placenta]
barrier. Multiple studies have estab-
lished that the fetus Is exposed to lead
because of the passage of lead through
the placental membrane. This evi-
dence was uncontroverted during the
hearings. The lead levels in the moth-
er's blood are comparable to concen-
trations of lead In the umbilical cord
blood at birth. Transplacental passage
becomes detectable at 12-14 weeks of
gestation and increases from that
point until birth.

Numerpus parties to the hearings
raised the issue of whether the fetus is
the most sensitive organism requiring
protection from exposure to lead.
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Brldbord, for example, argued that
the Immaturity of the blood brain bar-
rier In the newborn raises additional
concern about the presence of lead in
fetal tissues

The proposed lead standard raised
the possibility that "the risk to the
fetus from mtrautenne exposure to
high levels of lead in the mother's
blood is maximal in the first trimester
of pregnancy when the condition of
pregnancy may not be known with cer-
tainty" (Ex 2, p. 45936, Ex 95 ) OSHA
agrees with Dr. Vilma Hunt who testi-
fied that "the first trimester has not
been shown to be the period of highest
vulnerability for the fetus." (Ex 59 )
OSHA has concluded that the fetus is
at risk from exposure to lead through-
out the gestation period, and therefore
protection must be afiorded through-
out pregnancy.

There is little direct data on damage
to the fetus from exposure to lead but
there are extensive studies which dem-
onstrate neurobehavioral effect in
children OSHA believes that the fetus
would be at least as susceptible to neu-
rological damage and heme inhibition
as would older children and therefore
data on children is relevant to the
fetus

Exposure to lead would be expected
to adversely effect heme biosynthesis
and the nervous system earliest and
most profoundly in the fetus and new-
born Early enzyme inhibition in the
heme forming system has been well
documented, and the central nervous
system has its most significant growth
during gestation and the first two
years following birth

Lead is capable of damaging both
the central and peripheral nervous
system At high exposures to lead (80
Hg/100 ml and above) the central ner-
vous system of children may be severe-
ly damaged resulting in coma, cardio-
respiratory arrest ar>d death Symp-
toms of acute encephalopathy similar
to those in adults have been reported
in infants and young children with a
markedly higher incidence of severe
symptoms and deaths occurring in
them than in adults. In children once
acute encephalopathy occurs there is a
high probability of permanent, irre-
versible damage to the CNS.

There is data whuh demons* rates
that permanent damage to the CNS
has occurred in children exposed at
low lead levels and in whom no overt
symptoms were in evidence Children
whose blood leads le\els were 50 jig/
100 ml and above have demonstrated
mild CNS symptoms including behav-
ioral difficulties. Behavioral distur-
bances in children such as hyperactivi-
ty have been associated with blood
lead levels between 25 and 55 jig/100
ml. Animal studies have confirmed
these findings. Beattie demonstrated
an increat-ed probability of mental re-
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tardation in children exposed to lead
via maternal ingestion of lead m
water Elevated blood lead levels were
found in the retarded children com-
pared to the control group There ap-
peared to be as significant relationship
between blood lead concentration and
mental retardation. Mean blood lead
for the retarded children was 25.5 ng/
100 ml. Water lead concentrations in
the maternal home during pregnancy
also correlated with the blood leads
from the mentally retarded children.

Motor nerve conduction velocity
(NCV) decrements indicating early pe-
ripheral neuropathy have been report-
ed m children Early studies showed
NCV decrements in children whose
blood lead levels were 40 jig/100 g and
above

While a critical review of the litera-
ture leads to the conclusion that blood
lead levels of 50 to 60 jig/100 ml are
likely sufficient to cause significant
neurobehavioral impairments, there is
evidence for effects such as hyperacti-
vity as low as 25 fig/100 g Given the
available data, OSHA concludes that
in order to protect the fetus from the
effects of lead on the nervous system,
maternal blood lead levels should be
kept below 30 jig/100 g In general, 30
ng/100 g appears to be reasonably pro-
tective insofar as it will minimize
enzyme inhibition (ALAD and FEP) in
the heme biosynthetic pathway and
should minimize neurological damage.
OSHA agrees with the Center for Dis-
ease Control (Ex 2 (15)) and the Na-
tional Academy of Sciences (Ex. 86M)
that the blood lead level in children
should be maintained below 30 jig/100
g. Levels above 30 |ig/100 g should be
considered elevated.

As previously stated there is conclu-
sive evidence that lead passes the pla-
cental barrier thereby causing the
fetus to be exposed to lead at compa-
rable levels to the mother Given this
in utero lead exposure the fetus Is
therefore subject to the adverse ef-
fects of lead It is significant to note
that an analysis of human fetal tissue
demonstrated the highest concentra-
tions of lead in the bone, kidney, liver,
bram, blood, and heart The distribu-
tion of lead within the fetus raises the
serious prospect that the fetus Is sus-
ceptible to lead's adverse effects
throughout gestation.

There is limited data on the effects
of lead on the fetus but there is more
extensive information on the suscepti-
bility of infants and children to neuro-
logical damage from lead. OSHA be-
lieves that the fetus must be consid-
ered at risk to neurological damage
from lead. Given the severity of neuro-
logical disease and the evidence indi-
cating effects at low lead levels this
conclusion raised particularly difficult
issues when establishing this final
standard OSHA recognizes that a PbB

level is not a measure of body burden,
that the fetus would only be exposed
during the period of gestation, and
given the independent hematopoietic
system of the fetus that maternal-cord
blood leads may not be an accurate re-
flection of blood lead level in the
fetus. However, even If these consider-
ations may suggest a lessening of risk
to the fetus, OSHA believes that blood
lead levels of pregnant women should
be maintained below 30 jig/100 ml in
order to protect the fetus

In general, OSHA believes that the
evidence overwhelmingly indicates
that the blood lead levels of both male
and female workers who wish to plan
pregnancies should be maintained
below 30 /ig/100 in order to prevent
adverse effects from lead on the work-
ers' reproductive abilities. To do this
would minimize the risk of genetic
damage, menstrual disorders, interfer-
ence with sexual function, lowered fer-
tility, difficulties In conception,
damage to the fetus during pregnancy,
spontaneous miscarriage, stillbirth,
toxic effects on the newborn and prob-
lems with the health development of
the newborn or developing child
OSHA cannot guarantee that 30 jig/
100 g is a "no effect" level but it would
provide marked protection to the fetus
and therefore to the reproductive ca-
pacity of the worker.

During the hearings there was con-
siderable testimony on reproductive
effects in relation to the PEL and
equal employment considerations The
basic issue had been raised by OSHA
in the proposed lead standard

Recent studies of the toxicological effects
of exposure to lead indicate certain groups
of adult workers may have greater suscepti-
bility to lead Intoxication than the general
worker population One such group is
female employees of childbearing age It is
known that lead absorbed into the blood-
stream of pregnant women crosses the pia-
cental barrier and enters the blood of the
fetus This is of great concern because ex-
cessive exposure to lead during pregnancy
has caused neurological damage in children
As noted in the Academy's repoit, the risk
to the fetus from intrautenne exposure to
high levels of lead in the mother's blood is
maximal in the first trimester of pregnancy
when the condition of pregnancy may not
be known with certainty It ha-s also been es
tablUhed that the umbilical similar to that
found in the mothers blood. This raises the
serious possibility that the blood lead level
in the mother might harm the fetus with-
out producing any clinical symptoms of lead
exposure in the mother

The extensive data on lead intoxication in
children indicate that for stveral reasons,
including their rapid growth, children may
be susceptible to lead intoxication at loser
blood lead levels than adults The US
Public Health Service considered this and
other factors when it recommended, in
March 1975. that blood lead levels in chil-
dren be kept below 30 »ig/100 g (Ex 2
P45936 )
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No topics were covered in greater
depth or from more vantage points
than the subject of women m the lead
industry More than a dozen witnesses
testified to this issue, many others of-
fered their views in response to ques-
tions; over 400 pages of the transcript
of these proceedings were devoted to
this issue Participants in the hearings
argued that, given the data demon-
strating adverse effects on male repro-
ductive abilities and potential genetic
effects in males and females, fertile
men were equally at risk as women of
childbearing age. Therefore, the
standard should be designed to fully
protect all exposed workers, male and
female.

Dr. Stellman testified as follows'
i?.ry It can be stated that there is

no scientific Justification for placing all
women of childbearing age in the category
of a susceptible subgroup of the working
population. There is sufficient data availa-
ble to show that a significant proportion of
the population is at risk for the effects of
exposure to lead, and hence can also be
deemed susceptible Further, U the Intent of
the OSHA standard is to protect workers
from hazards to reproduction there is still
no justification for treating women sepa-
rately from man (Ex. 72 )

This view was supported by other
witnesses (Ex. 92; Ex. 343, 59. 60A). Dr.
Hunt, for example, stated

There is no evidence to allow a conclusion
that women of childbeanng age themselves
are more susceptible to the adverse effects
of lead. The susceptible population is made
up firstly of the fetus in utero, actually pre-
sent In the work environment and secondly
the offspring of male and female workers
with blood lead levels high enough to alter
their genetic integrity (Ex. 59, p 26 )

OSHA believes that the record sup-
ports the conclusions of Drs. Stellman
and Hunt that women of childbearing
age exposed to lead are not more sus-
ceptible to adverse effects on their re-
productive capacities than are male
workers. There can be no doubt that
the reproductive capability of both
males and females is adversely effect-
ed by lead.

The susceptibility of the fetus, how-
ever, raises the issue of whether
OSHA should seek to protect the
fetus. OSHA has concluded that
damage to a fetus due to parental ex-
posure to lead represents material im-
pairment of the reproductive capacity
of the parent involved. Further,
OSHA believes that it has the public
health responsibility to insure to the
degree feasible that a fetus or new-
born does not suffer ill effects or dim-
inution of health from parental expo-
sure to lead.

OSHA recognizes that the PEL of 50
jig/m1 alone will not maintain all
worker PbB levels below 30 jig/100 g
The mean blood lead level of workers
uniformly exposed to 50 jig/m1 will be
approximately 35 >ig/100 g, and the
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population blood lead distribution is
predicted to be: less than or equal to
30 fig/100 g, 30 percent; 30-40 (ig/100
g, 40 percent; greater than or equal to
40, 30 percent. When full compliance
is achieved with the 50 fig/m' PEL
through engineering and work prac-
tice controls, however, there will be
other factors which will have the
effect of lowering these percentages.
For example, the predicted distribu-
tion does not take into account imple-
mentation of the Environmental Pro-
tection Agency's standard of 1.5 ne/m'
for lead in air in the general environ-
ment. Achievement of this level will
tend to lower blood lead levels in the
entire population thereby having the
effect of reducing the baseline PbB
levels of workers. Normal job turn-
over, a factor which will further
reduce blood lead levels. Is not consid-
ered in the foregoing percentages.
There are also numerous industries af-
fected by the standard whose exposure
levels are Intermediate or low and who
will be able to lower their exposure
levels well below the PEL with a mini-
mum of effort. Finally, the percentage
distribution cited assumes uniform
compliance with 50 fig/m". When com-
pliance is achieved in a particular
plant, however, there will no doubt be
many areas throughout the industrial
operation where the air lead levels will
be substantially below the PEL—
therefore further reducing the blood
lead levels of the aggregate work
force. However, even taking these miti-
gating factors into account, there will
often be a substantial percentage of
workers whose blood lead levels exceed
30 jig/100 g. In recognition of the in-
ability of the PEL alone to protect the
reproductive capacity of all workers at
all times, the standard includes a vari-
ety of additional protective elements
designed to minimize reproductive
risks. Use of these procedures by con-
cerned employers and by informed
workers will provide an acceptable
margin of safety for the reproductive
capacity of both male and female lead
exposed workers. First, the standard
establishes an action level of 30 pg/m1

to trigger environmental and biologi-
cal monitoring programs, as well as
other medical surveillance procedures.
The action level has been set at a
point commensurate with the begin-
ning of potential risks to reproductive
capacity. Initiation of education and
training is also tied to the action level
so that workers will be fully informed
of the nature of reproductive hazards
presented by lead, and how the stand-
ard addresses these hazards. Workers
have the ability to plan and control
when they will parent a child. They
can be expected to act responsibly
when Informed of the reproductive
hazards presented by lead, and of the
special precautionary measures estab-
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lished by the standard. Environmental
monitoring, biological monitoring, and
medical records are available to em-
ployees, and can be utilized when
planning for a family.

The medical surveillance program
under the standard provides workers
the opportunity, upon request, of ob-
taining a medical examination or con-
sultation concerning the effects of cur-
rent or past exposure to lead on the
employee's ability to procreate a
healthy child. The employee may also
obtain a second medical opinion by a
physician of his or her choice, at no
cost to the employee. As a part of the
medical removal protection program,
the multiple physician review mecha-
nism may require an employer to Im-
plement any necessary special precau-
tionary measures for an employee. For
example, the employee might be tem-
porarily provided with a powered air
purifying respirator even though the
employee would otherwise use no form
of respirator. If the employee were
currently using a respirator, he or she
could, upon request, obtain such a res-
pirator even without the recommenda-
tion of a physician. The physician
review mechanism is empowered to
protect the worker's reproductive ca-
pacity by whatever measures are ap-
propriate under the circumstances.
Temporary removal of a male or
female worker (whether or not preg-
nant) from substantial lead exposure
is one alternative. And, as part of the
medical removal protection program,
the employee would suffer no loss of
earnings, seniority or other employ-
ment rights and benefits due to the
need to be temporarily removed from
lead exposure, or otherwise limited
pursant to the standard. The medical
surveillance program also offers em-
ployees the opportunity to obtain,
upon request, either a male fertility
test, or a pregnancy test.

The foregoing special precautionary
measures incorporate the flexibility
needed to address the varied circum-
stances of individual workers. Adverse
health effects both to male and female
reproductive capacity can be mini-
mized by the use of these procedures,
and, consequentially, an acceptable
level of health protection is provided
to all workers.

During the hearings there was con-
siderable discussion on whether
women of child-bearing age should be
excluded from work in the lead indus-
try In order to protect the fetus. Ms.
Hricko testified that women of child-
bearing age had been excluded from
employment because "the response of
industry has been to 'protect' women
workers from lead's reproductive haz-
ards by refusing to hire them or by
forcing them to prove that they can
no longer bear children" (Ex. 60(a)).
There was also testimony which dem-
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onstrates that women have and do
work In production areas of batterv
manufacturing (Tr 1245. 4057, 4506.
4855, 5529. 5898)

While not directly suggesting that
all women of childbeanng age be ex-
cluded from employment in the lead
industry the LIA argued that the issue
of the fetus should be settled on a
case-by-case basis rather than setting
a standard which would be protective
of the fetus

The association. In other words, believes
that it is preferable to deal with this very

by-case basis, rather than by setting a
standard which, although enormously ex-
pensive, would not achieve the desired ob-
jective (Ex 335. p 40 )

th is issue in

Women, quit* rightly, want equal employ-
ment opportunity • • • (but) there are many
jobs in the lead industry where blood lead
levels simply cannot be kept at levels known
to be safe for the fetus

Prom a health protection standpoint.

However if it is decided that the commit-
ment to tqual employment opportunity
overrides the health considerations, then
there should be a program which would
insure that the female knows the risks that
the employer is protected from liability and
that information is obtained which would
help us better to understand the degree of
risk.

This program would include fully advising
the prospective female emplojee of the risk
to the fetus inherent in tne job she wishes,
and the carrying out of a full-scale luint
Governmcnt-mdustiy-labor research pro-
gram, both retrospective and prospective, of
the reproductive consequences of occupa-
tional exposure to lead

As I mentioned earlier, this was proposed
to NIOSH (by ILZRO) with the commit-
ment of industry funds in 1975, uilh no re-
spon It

i that we have had with labor un'ons
NIOSH. ObHA. and comnany officials that
no one has a truly satisfactory answor to
this problem

We can demand, demonstrate, and agitate
all we wish but is will not change the basic
facts And if OSHA decides that it must set
a standard so low that it is knou n to be
fully protective of the fetus then we all
must bear in mind that there will be very
few jobs, indeed, in the lead industr for
either men or women (Cole 3069-70 )

The lead industry properly acknowl-
edged the risk to the fetus from ma-
ternal exposure to lead but did not be-
lieve a standard could or should be
promulgated which would protect the
fetus The LIA disregards, however,
the role that the standard's special
protective measures can play in pro-
tecting reproductive capacity consist-
ent with continued employment of all
people The impact of the typical in-
dustry approach would ultimately lead
to the exclusion of women of child-
bearing age from the workplace

OSHA disagrees with the LIA con-
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standard can protect reproductive ca-
pacity of the parent, which in turn
will protect the fetus The agency has
endeavored to set a comprehensive
standard which will maximize protec-
tion to the male and female worker, to
the fetus and to the offspring of work-
ers OSHA recognizes that not all risk
can be entirely eliminated given the
constraints of feasibility, but the final
standard does effectively minimize re-
productive risks With this in mind,
OSHA asserts that an employer who
fully complies with this standard has
no rational basis for the exclusion of
women of childbeanng age from the
workplace.

c Cnniral effects below 80 ng 100 g
A general discussion of the most
severe forms of lead intoxication was
given in the preceding sections. Given
them overt manifestations of lead in-
toxication the proposed lead standard
proceeded to question at what expo-
sure levels do these symptoms appear

A number of studies have sought to relate
clinical symptoms and effects caused by
lead exposure on workers' blood lead levels
There is little disagreement that the risk of
clear cut clinical symptoms related to expo-
sure increases as blood lead levels rise above
80 jig/100 g In addition, a number of stud
ics ha*'e observed symptoms and effects
caused by exposure to lead at blood lead
levels below 80 jig/100 g While 80 HB/IOO g
is a useful lower range for observed clear-
cut clinical symptoms, we do not regard it as
a sharp delineation above which clear-cut
symptoms occur in all workers and below

Further workers with blood lead levels
above 80 jig/100 g without clear-cut symp-
toms may have milder symptoms caused by
lead exposure It should be noted that in
evaluating studies which seek to relate
blood lead levels to symptoms of lead expo-
sure, it is rarely possible in clinical situa-
tions to determine the amount of lead ab-
sorbed before the onset of symptoms of lead
intoxication In summary. It is OSHA's judg-
ment that the probability of clinical symp-
toms of lead intoxication appearing is in
creased as blood lead levels rise above 80 ^g/
100 g There are also data, however, to sug-
gest that such symptoms may occur at blood
lead levels under 80 |ig/100 g. although per-
haps not under 50 ̂ g/100 g

Throughout the rulemaking period
industry representatives have stead-
fastly maintained that there exists no
persuasive evidence to indicate that
clinic.l lead intoxication occurs below
blood lead concentration of 80 /ig/100
g (Ex 335, p 13 ) In support of this
contention LIA cites Dr Robert
Kehoe's recent publication

Dr Robert Kehoe, perhaps the most
highly respected authority on lead in-
toxication in the world, concluded in
an article published only last year
(1976)

It appears that no case of poisoning
occurs until the concentration of lead in the
blood reaches at least 80 Mg/100 ml. and

This is consistent with the view
Kehoe expressed 15 years earlier in
his Harben Lectures, when he ex-
plained that no case of even the mil-
dest type of poisoning has been in-
duced by the absorption of inorganic
compounds of lead at blood-lead con-
centrations below 80 (ig/100 g (Exhib-
it 5(33))

This article published only last year
by Dr Kehoe contains only one refer-
ence later than 1970 and this is Goyer,
R. A (1971) Lead and the Kidney,
Curr. Topics Path (in press') (Empha-
sis added ) It is apparent that this
paper by Kehoe was originally written
in 1970 or 1971 and only recently pub-
lished It addresses data oeveloped
prior to 1971, and does not discuss the
more recent, important work m this
field

Dr Kehoe has maintained that no
lead poisoning occurs below 80 jig/100
g. For example LIA quotes Kehoe in
their early brief (Ex 3(72), p 19 )

minous data have spoken for themselves, in
proclaiming that cases of lead poisoning

tion of lead in the urine or blood (or both)
have been exceeded The critical concentra-
tion oj lead in the blood of child or adult,
below which • • • no case of even the mil-
dest type of poisoning has been induced by
the absorption of inorganic compounds of
lead, is approximately 0 08 mg (80 micro
grams) per 100 grams of whole blood. (Em
phasis added )

This statement is not accurate with
respect to either children or adults,
but it is especially troublesome with
respect to children. The Center for
Disease Control in their statement of
March 1975 (Ex. 32(15)) define undue
or increased lead absorption as occur-
ring at PbB levels of 30-79 ng/100 g
The committee on Toxicology, Nation-
al Academy of Sciences agreed with
CDC and further stated.

In order to allow for variation among indi
viduals, the mean blood lead concentrations
for groups should not exceed 20 ng/dl (Ex
8GM )

In addition, this is consistent with
the evidence compiled by the Environ-
mental Protection Agency (EPA)
which led that agency to establish a
national ambient air quality standard
of 1 5 jig/m3 designed to address the
problem of lead in the urban environ-
ment The EPA standard was based on
the following considerations

In establishing the final standard, EPA
determined that of the general population,
young children (age 1-5 years) are the most
sensitive to lead exposure In 1970. there
were 20 million children In the U S under 5
years old. of whom 12 million lived in urban
areas and 5 million lived in center cities
where lead exposure Is the highest The
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the U S from exceeding a blood level of 30
micrograms lead per deciliter of blood
Blood lead levels above 30 micrograms are
associated with an impairment in cell func-
tion which EPA regards as adverse to the
health of chronically exposed children
There are a number of other adverse health
effects associated with blood lead levels
above 30 micrograms in children as well as
in the general population, including the pos-
sibility that nervous system damage may
occur in children even without overt symp-
toms of lead poisoning (EPA Press State-
ment. September 29. 1978 )

The basis for the EPA conclusions is
found m their Criteria Document, "Air
Quality Criteria for Lead" (FEIS Ref.
92).

There are numerous studies showing
effects on children and adults below
80 ng/100 g. Statements which are
clearly at odds with current data raise
serious questions about Dr. Kehoe's
overall view of this field as it affects
both children and adults. What a
person thought to be true in 1960 may
not stand up to critical scrutiny today
especially given recent advances in the
early recognition and detection of dis-
ease. Dr. Needleman of Harvard Uni-
versity offered another view during
his testimony which OSHA believes is
a far more accurate representation of
ieality

Knowledge of the toxic effects of lead is
almost as old as knowledge of its utility. It
is recorded frequently through history and
lust as frequently ignored No one quarrels
with the evidence that the sequelae of lead
rioses sufficient to produce clinical cympto-
mos are found in many organ systems of the
body are enduring and often catastrophic.
vVhether lesser internal doses are important
health consequences is a topic of extensive
iuid fi equently redundant debate.

Opinion on this question tends to divide m
relation to the nature of the mdividual or
institution's sponsorship Pediatricians and
public health specialists are concerned that
lesser levels of lead are hazardous while in-
dustry and its spokesmen maintain that evi-
d»nce for low dose effects is faulty and far

I am one of those who believe that a sub-
•tantial body of evidence is accumulating
i! at the threshold for significant health
rued depends on the avidity, sensitivity
.md sophistication with which we pursue it
and that the lowering of acceptable body
bJidcns in children and adults is scientifi-
cally and economically sound

I should like to present some data to sup-
rort those assertions

1 Studies of-quote— subclimcal' lead
poisoning in children In 1943. Randolph
Bvers of my institution followed 20 children
•*ho had recovered from lead poisoning. 10
of whom had no evidence on encephalo-
palhv He found that 10 of the 20 *ere fail-
ing in school, had significant prob'ems in
perceptual motor fur.cl.on or were se\ erely
behavior disordered Bvers asked then, some
">4 \ ears ago, how many children with cogni-

sv-tpm were in fact unidentified cases of
lead intoxication That is the burden of my
i: search of the children

With the passate of time, the defined ac-
ceptable blood level for a child under 6 has

moved from 60—when I began my training
in pediatrics not too long ago—to 50 to 40
micrograms per deciliter The CDC now
begins to talk about 20 as the threshold for
undue lead exposure And Professor Ziel-
huis at the Amsterdam meeting in 1972 rec-
ommended an individual limit of 35 micro-
grams per deciliter and a group average of
20 micrograms per deciliter for children

A number of studies of intellectual, per-
ceptual and behavioral consequences of low
level lead exposure in children have pro-
duced mixed results Some have found im-
pairment and some have not Many, if not
most of the studies are flawed in that insen-
sitive outcome measures or inadequate
measures of internal dose were used

The import of these studies and others is
that if one looks carefully for lead effects in
children, you are likely to find them at
lower levels of exposure than were formerly
held (Tr 1077-79.)

There are important differences during
the time that the blood brain barrier is
being laid down, in that certain enzymes are
being induced, but I think that the point
that I was trying to generate in that argu-
ment, was that in my pediatnc experience,
when I started training in pediatrics, we
said that children with blood leads over 80
were at high risk for the lead poisoning, and
now we have been talking about children of
30, 45, or 40. and I think the same argu-
ment, serving out of sharp and clinical and
experimental evidence, would apply to the
worker that is. that If you look more care-
fully for evidence of impairment, you are
going to find it

The fact that an adult worker will spill
ammolevulinic acid m his urine, at a blood
lead of 40. to me says, that that is a clinical
effect of significance (Tr 1106-07)

During the rulemaking proceeding
ASARCO submitted a study by Dr
Hine et al entitled "Assessment of
Health of Employees with Different
Body Burdens of Lead " (Ex 142G )
The authors apparently studied 652
employees with 5 or more years of
service at six ASARCO locations An
extensive battery of tests wpre earned
out which included blood pressure,
measure of weight changes, hematolo-
gy, blood chemistry, including kidney
and liver function tests, urinalysis
The authors staled their conclusions
as follows.

The result* of this study demonstrated
that there were no significant dilfcrences in
ttie health of workers with blooJ lead con-
centrations between 60 and 80 u-s/dl and
those whose blcod lead concentrations were
more than 60 jig/dl E\en though the popu-
lation studies has been substantially ex-
posed above the newl> propostd TLV of 0 10
mn/m". there have been only a lew cases of
clinical problems related to the lead expo-
sure, and few, in the opinion of the attend-

i ihe
apy for the reauc-ion of the bod\ burden of
lead.

Based on these findings, it us our opinion
I hat the current blood lead standard of 80

. data ill
support the OSHA proposal Also, the
OSHA recommendation of monLhly medical
examinations appears to be too rigid Our
data indicate that it is possible to maintain
a high degree of employee health with

much less frequent examinations, with the
frequency increased only if the blood lead
concentration is found to be elevated
beyond 80 ng/dl We believe that implemen-
tation of this proposal of OSHA would not
add any further dimension to the less rigor-
ous protection program employed by
ASARCO (Journal of Occ Med. 20, pp
610-17, September 1978 )

Unfortunately the study suffers
from problems of design which OSHA
finds invalidates the authors conclu-
sions. First, there is no well defined
study population. In fact, in one table
the results are given in terras of the
number of determinations carried out
rather than the number of subjects
examined and the maximum number
of determinations is 387. It is unclear
how to compare 652 workers with 387
determinations For example, out of
652 workers 387 determinations of
BUN were made and there were 319 S-
creat, but there were only 229 determi-
nation of the ratio of BUN to S-creat.
The disparity between these numbers
is not explained nor do we know
whether these determinations were
carried out on 100, 200, 387 workers or
how many In other words the study
suffers from a serious lack of informa-
tion, which could bias any conclusion.
In addition there appears to have been
some bias introduced in the original
selection of the study group. During
the study itself it is not clear how the
subjects are counted It appears some
may be counted once and others sever-
al times

The authors do not indicate whether
there was uniformity in the manner in
which medical examinations were
given at each plant and it appears
there was no company policy for gen-
eral medical examinations. This could
have introduced variability into the
study. More significantly the labora-
tory analyses were done in six sepa-
rate laboratories. Given the quality
control problems which have been de-
scribed in this record this would indi-
cate additional variability may have
been added There are other biostatis-
tical problems relating to the authors
use of test of significance, e.g the
choice of two tailed tests and use of
probability levels There are other
problems with this work especially
with respect to population definition
but it suffices to say this was not a
well controlled epidemioiogic study
utilizing a precise methodology.
Rather it represents a compilation of
data without any well defined study
objectives The data provides no basis
for the authors conclusions and ac-
cordingly OSHA believes it should be
given little if any weight in these pro-
ceedings

Industry representatives during the
hearings frequently quoted Dr.
Kehoe s conclusions in a totally un-
critical fashion thereby raising doubts
about the credibility of the argument,
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This testimony is submitted on behalf of the Federation

of Women Lawyers' Judicial Screening Panel, a nationwide

network of women attorneys and law professors which has been

investigating and evaluating potential nominees to the

federal judiciary since 1979, and on behalf of the Women's

Legal Defense Fund, the NOW Legal Defense and Education Fund,

and Equal Rights Advocates, all of which are public interest

legal organizations engaged in litigation, public education

and counseling with the goal of securing equal rights for
1/

women. These groups share a deep concern that the federal

judiciary, and particularly the Supreme Court, maintain its

traditional role as the guarantor of constitutional rights

in the struggle for equal justice under law.

Our opposition to the nomination of Robert H. Bork as

Associate Justice of the United States Supreme Court stems

from our concern that Judge Bork has not demonstrated a

commitment to equal justice. On the contrary, his long

record as a judge and as an academic demonstrates a consis-

tent and concerted effort to deprive women and other

minorities of constitutional rights and protections.

Throughout his legal career, he has demonstrated a commitment

against equal justice.

17
The aforementioned groups are deeply indebted to the

National Women's Law Center for its excellent report "Setting
the Record Straight: Judge Bork and the Future of Women's
Rights". We fully endorse the analysis and conclusions con-
tained therein.
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Moreover, despite Judge Bork's attempt to paint himself

as an advocate of judicial restraint, the record shows him to

be a judicial activist. He purports to be guided by defer-

ence to both majoritarianism and the intent of the framers of

the Constitution. Both sources are said to constrain

judicial decisionmaking and to prevent judges from imposing

their own values.

In fact, as a review of his opinions shows, he follows

these guides only when doing so will allow him to reach a

result that accords with his conservative agenda. He is

willing to ignore precedent, language, legislative history,

and agency interpretations when those sources are in conflict

with his own political views. His one-sided activism is well

illustrated by his concerted efforts to deny equal justice to

women, and this testimony will be devoted to Judge Bork's

record in that area.

It should be made clear from the outset, however, that

this substantive area of law is not an aberration as far as

he is concerned. Rather, it is merely part of a pattern of

statutory and constitutional construction which stretches to

suppress individual rights, regardless of the language of the

legal document he is interpreting or the intent of its

drafters. As a general matter, Judge Bork is loath to pro-

tect individual rights. A 1987 study of cases in which Judge

Bork disagreed with one or more of his colleagues on the D.C.

Circuit showed that of 28 cases brought against the Executive

Branch by individuals and non-business groups, Judge Bork
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voted against the plaintiff in 26. Of 14 cases in which the

question was whether the individual should be allowed to

bring suit at all, he voted against access to the courts in
2/

all 14. His record on women's rights is equally dismal.

Despite the fact that Judge Boric has not had the oppor-

tunity to decide a constitutional case that directly affects
3/

the rights of women, his commitment against equal

justice is evident from (1) his writings on constitutional

theory; (2) his criticism of Supreme Court decisions that

further equal justice; and (3) his statutory decisions

affecting women's rights.

Judge Bork's stated theories of constitutional interpre-

tation explicitly preclude almost all protection for women.

As this Committee is surely aware, the modern Supreme Court

has based all of the constitutional cases which articulate

women's rights (whether reproductive rights or antidiscrimi-

nation rights) upon either the Bill of Rights or the

17
The Judicial Record of Judge Robert H. Boric, (Public

Citizen Litigation Group, Washington, D.C.) at 5, 8.
3/

In Cosgrove v. Smith, 697 F.2d 1125, 1145-1146, (D.C.
Cir. 1983) (concurring in part and dissenting in part), Judge
Bork's opinion did not reach the merits of the gender-based
equal protection claim. His opinions in two other constitu-
tional cases, thought not explicitly on women's rights
issues, are revealing. See, Dronenburg v. Zech, 741 F.2d.
1388, 1391 (D.C. Cir. 1984), addressing homosexuals' right to
equal protection; and Franz v. United States, 712 F.2d 1428,
1438 (D.C. Cir. 1983), where, in an extraordinary "separate
statement," Judge Bork denigrated the privacy-based claim of
a non-custodial father who sought to discover the whereabouts
of his children as "tenuous" and unworthy of constitutional
protection.
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Fourteenth Amendment. It has done so despite the fact that

neither the men in the first Congress who drafted the Bill of

Rights, nor the men in the 39th Congress who drafted the

Fourteenth Amendment, intended their handiwork to be used to

further equal justice for women. These facts can be stipu-

lated by all of us, Judge Bork as well as the groups

submitting this testimony.

But here is where Judge Bork's theories, unlike those of

the Supreme Court for almost two decades, lead him to deny

equal justice to women. Judge Bork says that the intent of

the framers is the only legitimate guide to Constitutional

interpretation. In his own words:

It is necessary to establish the proposition that the
framer's intentions with respect to freedoms are the
sole legitimate premise from which constitutional
analysis may proceed.4/

Original intent is the only legitimate basis for a
constitutional decision.5/

Q. What is the proper role of judges in a democratic
society?
A. The quick answer is: to discern the intent of the
people who wrote the law they are applying, whether it is
constitutional law or statutory law or precedential
law.6/

From these three premises — that equal justice is

47
"Tradition and Morality in Constitutional Law",

Francis Boyer Address to the American Enterprise Institute,
at 10.

5/ Address at the University of San Diego Law School,
November 18, 1985, reprinted in The Great Debate: Interpreting
our Written Constitution, at 43 (Federalist Society: 1986).

67
McGuigan, An Interview with Judge Robert H. Bork,

June 1986 Judicial Notice, at 2.
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served primarily under a few constitutional provisions; that

those provisions were not intended by their framers to afford

equal justice to women; and that the Constitution must be

interpreted solely according to the framers' intent — one

reaches the inescapable conclusion that Judge Bork finds

virtually no protection for women in the Constitution. His

"reasonable basis" equal protection test, articulated for the

first time at his confirmation hearings, offers no comfort to

women seeking to vindicate their legal rights. It is, in

essence, indistinguishable from the "rational basis" test

which has never led the Supreme Court to strike down a
II

gender-based discrimination.

Judge Bork's Constitution would thus extend to women

only the right to vote, which is explicitly guaranteed by the

Nineteenth Amendment. His Constitution would not protect

them — as the Supreme Court for the last two decades has —

from state laws that discriminate against thea and relegate

them to the status of second-class citizens: unable to serve

on juries, prohibited from attending certain schools, barred

from certain professions, denied educational and develop-

mental opportunities because of a lower age of majority, and

irrebuttably categorized in adulthood as non--/age-earning

homemakers. It would not protect men from lavs that deprive

them of equal justice by barring them from certain schools or

professions, by forcing on them obligations not imposed on

7/
Transcript, September 16, 1987, at 73-74.
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women and by denying them equal rights with regard to their

children. And it would deprive women and men of the most

basic right of privacy: the right to decide whether and when

to have children.

Every obstacle to the achievement of equal justice men-

tioned above has been invalidated by the Supreme Court, but

every one of those cases would be repudiated under Judge

Bork's judicial philosophy. Judge Bork's Constitution is

thus not the Constitution of 1987, but the Constitution of

1873, when the Supreme Court held that Illinois could prohi-

bit women from becoming lawyers. Justice Bradley wrote:

Man is, or should be, women's protector and defender.
The natural and proper timidity and delicacy which
belongs to the female sex evidently unfits it for many
of the occupations of civil life . . . . The paramount
destiny and mission of woman are to fulfil the noble
offices of wife and mother. This is the law of the
Creator.8/

It is also the law of Robert Bork's Constitution, because his

judicial philosophy leads to a single conclusion: the

Constitution does not include women.

And indeed, his writings bear out this conclusion. He

has written that the Equal Protection Clause of the

Fourteenth Amendment, which has become the bastion of equal

justice, protects only racial, ethnic and religious m m o n -
9/

ties and that the Supreme Court "has no principled way

Bradwell v. State, 83 U.S. (16 Wall.) 130, 141 (1873),

9/ Dronenburg v. Zech, 741 F.2d 1388, 1397 (D.C. Cir.
1984).
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10/
of saying which non-racial inequalities are impermissible.

He has said that "the role that men and women should play in

society is a highly complex business . . . [which should be]

decided by a democratic process", and is thus off limits for

11/
the Court. He has defended a "liberty" to discriminate,

and stated that "[t]here is no principled way in which anyone

can define the spheres in which liberty is required and the
12/

spheres in which equality is required."

He has also explicitly criticized many of the Supreme

Court cases that form the cornerstone of that Court's doctri-

nal support of equal justice. The entire line of cases in

which the Supreme Court has invalidated gender distinctions,

beginning as early as 1971, he has labeled constitutionally

unjustified and the result of "sentimentalities":

When [the Supreme Court Justices] begin to protect
groups that were historically not intended to be
protected by [the Equal Protection] clause, what they
are doing is picking out groups which current morality
of a particular social class regards as groups that
should not have disabilities laid on them. . . . All of
these are nationalizations of morality, not j'ustified by
anything in the Constitution, justified only by the

10/ Bork, Neutral Principles and Some First Amendment
Problems 47 Ind.L.J. 1, 11-12 (1971). See also, Speech,
Federalist Society, Yale University, April 24, 1982, pt. 2,
p. 10; Woridnet Interview, June 10, 1987, p. 12.

11/
McGuigan, "Judge Robert Bork is A Friend of the

Constitution" (Interview with Bork), October 1985 Conserva-
tive Digest, at 95.

12/
Bork, Neutral Principles and Some First Amendment

Problems,47 Ind. L.J. 1, 12 (1971).
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sentimentalities or the morals of the class to which
these judges and their defenders belong.13/

The cases based on "sentimentalities", which Judge Bork would

vote to reverse, include all of the cases in which the

Supreme Court has invalidated laws that discriminate on the

basis of gender, of illegitimacy, of citizenship status and

of mental handicap.

Judge Bork has also repeatedly attacked the line of

cases in which the Supreme Court has protected the right of

privacy. He did not rest at calling Roe v. Wade "an uncon-

stitutional decision" and "a serious and wholly unjustifiable
14/

judicial usurpation of State legislative authority." He

has also criticized much earlier and much less politically

controversial cases on the right to privacy. Indeed, at

several points during his confirmation testimony, he

reiterated his view that he can find no right of privacy in

the Constitution. (See, for example: Transcript, September

15, 1987, at 136; September 16, 1987, at 158-161.)

He has called the decision in Griswold v. Connecticut,

381 U.S. 479 (1965), m which the Court held that married

couples cannot be forbidden from using contraceptives in the

13/
"Federalism and Gentrification," Address to the Federalist

Society (April 1982) (quoted in National Women's Law Center, "Setting
the Record Straight", at 17).

14/ Testimony of Robert Bork before the Subcommittee on Separation
of Powers of the Committee on the Judiciary of the United States
Senate, 97th Cong., 1st Sess, on S.158, Serial No. 8-97-16, at 310, 315
(1982).
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privacy of their own bedroom, "utterly specious", "unprinci-
15/

pled", and "intellectually empty". He has said that two

cases from the 1920's, which protected a parent's right to

direct his or her children's education, were "wrongly
16/

decided." One of these cases struck down a state law that

prohibited any child from studying the German language in

school; the other invalidated a law that required all chil-

dren to attend public school, and prevented parents from

17/
sending their children to a religious private school. He

has indicated that he would have upheld a state law, invali-

dated by the Court in 1942, that required the surgical
18/

sterilization of certain convicted felons.

There are other privacy cases on which he has not expli-

citly commented, but which would also fall under his logic.

These include Loving v. Virginia, 388 U.S. 1 (1967), invali-

dating a statute that prohibited interracial couples from

marrying; Moore v. City of East Cleveland, 432 U.S. 494

(1977), striking down a law which operated to prohibit a

grandmother from sharing her home with her two grandsons;

15/
Bork, Neutral Principles and Some First Amendment

Problems, 47 Ind.L.J. 1, 9, 11-12 (1971).

Id. at 11.
17/ ~

Meyer v. Nebraska, 262 U.S. 390 (1923) and
Pierce v. Society of Sisters, 268 U.S. 510 (1925).

18/ Skinner v. Oklahoma, 316 U.S. 535 (1942), criticized
in Bork, Neutral Principles and Some First Amendment Problems,
47 Ind.L.J. 1, 12 (1971).
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Boddie v. Connecticut, 401 U.S. 371 (1971), which invalidated

a law that limited the right of indigent couples to obtain a

divorce; and Zablockie v. Redhail, 434 U.S. 374 (1978), which

struck down a law placing restrictions on the right of a non-

custodial parent to remarry.

Thus both Judge Bork's judicial philosophy and his

expressed views on gender cases demonstrate that he would, if

confirmed, turn the clock back at least to 1873 and repudiate

many of the Supreme Court's decisions that further equal

justice. There is no doubt that he would vote to reverse

such cases. He has stated explicitly and repeatedly that the

doctrine of stare decisis does not apply to wrongly decided

constitutional decisions:

For example, if a court became convinced that it had
made a terrible mistake about a constitutional ruling
in the past, I think ultimately the real meaning of
the Constitution ought to prevail over a prior mistake
by the Court.19/

I would think that an originalist judge would have no
problem whatever in overruling a non-originalist
precedent, because that precedent by the very basis of
his judicial philosophy, has no legitimacy.20/

[CJonstitutional doctrine should continually be
checked, not just against words in prior doctrines, but
against known constitutional philosophy.21/

19/ Hearings before the Committee on the Judiciary of
the United States Senate, 97th Cong., 2d Sess, on the confir-
mation of Robert H. Bork to be a judge of the United States
Court of Appeals for the District of Columbia Circuit, Serial
No. J-97-52, at 13 (1982).

20/
Remarks at the First Annual Lawyers Convention of

the Federalist Society, at 126 (1987).
21/

Barnes v. Kline, 759 F2d 21, 67 (D.C. Cir. 1985)
(Bork, J., dissenting).

10
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I don't think that in the field of constitutional law,
precedent is all that important....[I ]f you become
convinced that a prior Court has misread the
Constitution, I think it's your duty to go back and
correct it....I think the importance is what the
Framers were driving at, and to go back to that.22/

Where overruling even settled precedent is concerned, Judge

Bork is an avowed activist. He would thus vote to overrule

virtually all of the cases in which the Supreme Court has

23/
furthered equal justice.

Moreover, because President Reagan has had the opportu-

nity to appoint or promote three other extremely conservative

judges, Judge Bork's vote would be the deciding vote in many

of these cases. Of the cases in the last two terms in which

the Supreme Court unequivocally demonstrated a commitment to

equal justice in the gender context, fully half were decided

by a 5:4 vote with Justice Powell in the majority. If Judge

Bork had been on the Court instead of Justice Powell, those

cases would have gone the other way. If Judge Bork is con-

firmed, those and other issues will be resolved to deny

equality to women.

Judge Bork's commitment against equal justice is equally

evident in his opinions construing statutes. Just as his

constitutional writings indicate a willingness to ignore

227
Transcript, September 18, 1987, at 100-101. (airing

tape of Canisius College speech of 1985)
23/

A list of constitutional cases that further equal
justice and that are inconsistent with Judge Bork's stated
philosophy is attached as an appendix.

11
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precedent, his statutory decisions show that in order to

reach particular results he will selectively ignore both

legislative history and administrative agency

interpretations.

Judge Bork consistently interprets broad statutes

narrowly, in order to deny to women the very protection those

statutes were designed to afford them. He does so regardless

of the language or the legislative history of the statute.

For example, in Planned Parenthood v. Heckler, 712 F.2d 650

(D.C. Cir. 1983), he accorded great deference to the Depart-

ment of Health and Human Services — virtually ignoring the

legislative history of the operative statute -- in suggesting

that HHS had authority to promulgate a rule requiring Planned

Parenthood and others to notify a minor's parents before

distributing contraceptives to her. The legislative history

of the statute clearly showed, as the majority recognized, an

intent to remove as many obstacles as possible from adoles-

cent access to contraceptive assistance.

Similar in its flagrant disregard of the language of the

statute was Judge Bork's opinion in Oil, Chemical and Atomic

Workers Int'l Union v. American Cyanamid Co., 741 F.2d 444

(D.C. Cir 1984). In that case, the Secretary of Labor had

determined that American Cyanamid's policy of firing women

who could not prove they had been surgically sterilized

violated the Occupational Safety and Health Act of 1970. The

Occupational Safety and Health Review Commission found no

violation. Judge Bork's opinion affirmed that judgment,

12
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despite the fact that the statute required employers to

furnish a workplace "free from recognized hazards." Ignoring

both the language of the statute and the legislative history,

Judge Bork found that sterilization was not a "recognized

hazard." In the process, he indicated his disdain for

women's reproductive rights: he characterized the company's

policy of firing women who did not have themselves surgically

sterilized as "[choosing] to let women decide for themselves

which course was less harmful to them." His comments on the

case at his confirmation hearing were similarly insensitive:

And I suppose the five women whose chose to stay on
that job with higher pay and chose sterilization — I
suppose that they were glad to have the choice.... 24/

In other cases, he has ignored agency determinations

where they are not in accord with his own views. His con-

struction of Title VII of the 1964 Civil Rights Act, which

(among other things) forbids gender discrimination by

employers, has been narrow and tortured, and often inconsis-

tent with both the clear language and the EEOC interpretation

of the statute.

In Vinson v. Taylor, 753 F.2d 141 (D.C. Cir. 1985),

aff'd sub nom. Meritor SavinRS Bank v. Vinson, 106 S.Ct. 2399

(1986), Judge Bork dissented from the denial of an e_n_ bane

rehearing in a case involving sexual harassment in the work-

place. The appellate panel's recognition of a cause of

action for sexual harassment under Title VII of the 1964

247
Transcript, September 18, 1987, at 450.

13
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Civil Rights Act was then unanimously affirmed by the United

States Supreme Court in an opinion by then-Associate Justice

Rehnquist.

In contrast, Judge Bork's crabbed view of sexual harass-

ment suggests that it is not prohibited discrimination at

all. "Perhaps some of the doctrinal difficulty in this area

is due to the awkwardness of classifying sexual advances as

'discrimination.'" (760 F.2d at 1333 n.7, emphasis added).

He further trivializes the woman's experience by labeling the

supervisor's unwelcome sexual advances toward his subordinate

as "dalliance" and "sexual escapades."

Judge Bork's dissent also advocated a more stringent

standard of proof for such cases, a standard which was unani-

mously rejected by the Supreme Court. In his view, the

woman's "voluntary" participation in a sexual relationship

with her supervisor is a complete bar to her claim of sex

discrimination. The Supreme Court, however, held that her

capitulation is no defense if the advances were unwelcome --

that is, her conduct was out of fear for her job.

In another Title VII case he took the unprecedented step

of issuing a separate statement in a case in which he was not

even on the panel, indicating how he would have voted on an

issue that was not raised either by the parties or by the

panel opinion. (So much for judicial restraint.) In that

case, King v. Palmer, 778 F.2d 878 (D.C. Cir. 1986), Judge

Bork opined that Title VII did not prohibit a supervisor

from promoting one woman rather than another solely because

14
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of the supervisor's sexual relationship with the woman who

was promoted. Judge Bork apparently does not believe that

conditioning employment benefits on a woman's willingness to

engage in sexual relations with her supeivisor constitutes

sex discrimination.

* * * * * * * *

Because Judge Bork has repeatedly argued that women are

not entitled to the protections of the Constitution, has

indicated that would overrule those cases in which the

Supreme Court has demonstrated its own commitment to equal

justice, and has engaged in a pattern of statutory construc-

tion that denies to women the protections accorded them by

Congressional action, we strongly oppose the confirmation of

Judge Robert H. Bork as Associate Justice of the Supreme

Court. Judge Bork's demonstrated opposition to equal justice

should disqualify him from that position, and we urge the

Judiciary Committee and the Senate to oppose his confirmation.

15
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APPENDIX

Suprem* Court constitutional cas«s in furtherance of equal
justice that would be overturned under Judge Bork's judicial
reasoning and philosophy, if his views were to prevail.

I. CASES PRIOR TO 1954:

1. Meyer v. Nebraska, 262 U.S. 390 (1923) (invalidating a law
that prohibited schools from teaching the German language)

2. Pierce v. Society of Sisters, 268 U.S. 510 (1925)
(invalidating a law that prohibited parents from sending
their children to private schools)

3. Skinner v. Oklahoma, 316 U.S. 535 (1942) (invalidating a law
that authorized the sterilization of certain felons)

II. WARREN COURT CASES:

4. Griswold v. Connecticut, 381 U.S. 479 (1965) (invalidating a
Taw that pronifcited the distribution of contraceptive
devices to married couples)

5. Loving v. Virginia, 388 U.S. 1 (1967) (invalidating anti-
mi scegenatTorT~sTatute)

6. Levy v. Louisiana, 391 U.S. 68 (1968) (invalidating a law that
3enied illegitimate children the right to sue for the
wrongful death of their mother)

7. Glona v. American Guarantee and Liability Insurance Co., 391
U.S. 73 (1968) (invaiiaating a law that denied a mother the
right to sue for the wrongful death of her illegimate child)

III. BURGER COURT CASES:

8. Boddie v. Connecticut, 401 U.S. 371 (1971) (invalidating a law
that restricted divorces to those couples who could afford
to pay court fees)

9. Reed v. Reed, 404 U.S. 71 (1971) (invalidating a law that
mandated a preference for a man over a woman when two
equally qualified individuals sought to be appointed as
administrator of an estate)

10. Eisenstadt v. Baird, 405 U.S. 438 (1972) (invalidating a law
that prohibited the distribution of contraceptives to
unmarried individuals)

16
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11. Stanley v. Illinois, 405 U.S. 645 (1972) (invalidating a law
that denied the rather of illegitimate children the right to
a hearing prior to their adoption by another person)

12. Weber v. Aetna Casualty t Surety Co.. 406 U.S. 164 (1972)
(invalidating a lawthat denied workers1 compensation
benefits for parental injury to some illegitimate children)

13. Gomez v. Perez, 409 U.S. 535 (1973) (invalidating a law that
required the fathers of legitimate children, but not the
fathers of illegitimate children, to support their children)

14. Roe v. Wade, 410 U.S. 113 (1973) (invalidating a law that
prohibited most abortions)

15. Doe v. Bolton, 410 U.S. 179 (1973) (invalidating a law that
imposed various procedural requirements on women seeking
abortions)

16. New Jersey Welfare Rights Organization v. Cahill, 411 U.S.
619 (1973) (invalidating a program that denied welfare
benefits to otherwise eligible families if they contained
illegitimate children)

17. Frontiero v. Richardson, 411 U.S. 677 (1973) (invalidating a
law that allowed automatic dependency allowance for married
servicemen, but that required servicewomen to prove that
they provided more than half their husband's support in
order to qualify for dependency allowance)

18. Cleveland Board of Education v. LaFleur. 414 U.S. 632 (1974)
(invalidating rules that required pregnant teachers to take
mandatory maternity leaves of several months)

19. Jiminez v. Wienberger, 417 U.S. 628 (1974) (invalidating a
federal law that denied Social Security Act benefits to some
illegitimate children)

20. Taylor v. Louisiana, 419 U.S. 522 (1975) (invalidating a
state practice of automatically exempting women from juries
unless the woman waived her exemption)

21. Weinberger v. Wiesenfeld, 420 U.S. 636 (1975) (invalidating a
law that provided certain Social Security death benefits to
widows but not to widowers)

22. Stanton v. Stanton, 421 U.S. 7 (1975) (invalidating a law
that set the age of majority, at which time parental support
obligations ceased, at 18 for females and 21 for males)

17
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23. Turner v. Department of Employment, 423 U.S. 44 (1975)
(invalidating a law that declared a pregnant woman
ineligible for unemployment compensation from twelve weeks
before the expected birth until six weeks after birth)

24. Planned Parenthood of Central Missouri v. Danforth, 428 U.S.
~52 (1976) (invalidating a law that conditioned availability
of abortions on parental consent for minors and spousal
consent for married women, and that prohibited saline
abortions after the first twelve weeks)

25. Bellotti v. Baird, 428 U.S. 132 (1976) (invalidating a law
that required a minor to obtain the consent of her parents
or a court in order to obtain an abortion)

26. Craig v. Boren. 429 U.S. 190 (1976) (invalidating a law that
set the drinking age for "3.2 beer" for women at 18 and for
men at 21)

27. Califano v. Goldfarb, 430 U.S. 199 (1977) (invalidating a law
that required widowers, but not widows, to prove dependency
in order to obtain Social Security survivor's benefits)

28. Trimble v. Gordon, 430 U.S. 762 (1977) (invalidating a law
that permitted illegitimate children to inherit by intestate
succession from their mothers, but not from their fathers)

29. Moore v. City of East Cleveland, 431 U.S. 494 (1974)
(invalidating a law that operated to prohibit a grandmother
from sharing her home with her two grandsons)

30. Carey v. Population Services International, 431 U.S. 678
(1977) (invalidating a law that permitted only pharmacists
to sell even nonmedical contraceptive devices and prohibited
the sale of all contraceptive devices to minors under 16)

31. Zablockie v. Redhail. 434 U.S. 374 (1978) (invalidating a law
that prohibited a non-custodial parent with child support
obligations from remarrying without court permission, which
could be granted only if the parent demonstrated both
compliance with the support obligations and the unlikelihood
that the children would become public charges)

32. Colautti v. Franklin, 439 U.S. 379 (1979) (invalidating a law
that required doctors performing abortions to determine
whether the fetus was viable and to take steps to deliver it
alive)

33. Orr v. Orr, 440 U.S. 268 (1979) (invalidating a law that
permitted courts to require alimony payments only by
husbands, not by wives)
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34. Caban v. Mohammed, 441 0.8. 380 (1979) (invalidating a law
that allowed the mother, but not th* father, of an
illegitimate child to block th« child's adoption)

35. Califano v. Weytcott, 443 U.S. 76 (1979) (invalidating a law
that provided* AFDC benefits if children lost parental
financial support due to unemployment of their father, but
not if they lost parental financial support due to
unemployment of their mother)

36. Bellotti v. Baird (II), 443 U.S. 622 (1979) (invalidating a
law that required a minor to obtain parental consent before
obtaining an abortion)

37. Wenaler v. Druggists Mut. Ins. Co. f 446 U.S. 142 (1980)
(invalidating a workers' compensation law that provided
death benefits to a widow automatically, but to a widower
only if he could prove incapacity or actual dependence on
his deceased spouse's earnings)

38. Fullilove v. Klutznick, 448 U.S. 448 (1980) (upholding
minority set-aside provision for federal contracts)

39. Kirchberg v. Feenstra, 450 U.S. 455 (1981) (invalidating a
law that gave a husband, but not a wife, unilateral
authority to dispose of community property without spousal
consent)

40. Mills v. Habluetzel, 456 U.S. 91 (1982) (invalidating a law
that required illegitimate children to bring paternity suits
prior to their first birthday or lose the right to paternal
support)

41. Plyler v. Doe, 457 U.S. 202 (1982) (invalidating a statute
that denied public education to illegal alien children)

42. Mississippi University for Women v. Hooan. 458 U.S. 718
(1982) (invalidating a state policy that excluded men from a
state nursing school)

43. Akron v. Akron Center for Reproductive Health, 462 U.S. 426
(1983) (invalidating a law that imposed various procedural
requirements on women seeking abortions, including that
second-trimester abortions be performed in a hospital, that
doctors recite a litany of emotional and physical
complications and describe fetal development, and that
women wait 24 hours after giving consent)

44. Planned Parenthood Ass'n of Kansas City v. Ashcroft, 462 U.S.
476 (1983) (invalidating a law that required that second-
trimester abortions be performed in a hospital)

19
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45. City of Cleburne v. Clsburae Living Center. 473 0.8. 432
(1985) (invalidating zoning regulations that prohibited
operation of a group home for the mentally retarded)

46. Thornburgh v. American College of Obstetrician* and
gynecologists, 54 U.S.L.W. 4618 (1986) (invalidating various
procedural restrictions on abortion)

IV. REHNQUIST COURT CASES:

47. U.S. v. Paradise, 55 U.S.L.W. 4211 (1987) (upholding an
affirmative action plan for black state employees)

48. _^_^_^ __^__^ cy,
(upholding "an affirmative action plan for female state
employees) (majority upheld against both statutory and
constitutional challenge; Bork would reverse on statutory
grounds)
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UNIVERSITY OF CALIFORNIA DAMS

SCHOOL Ol L\\\ IMUS CAL1I-OHM\

October 5, 1987

Honorable Joseph Biden
Chairman, The Judiciary Committee
United States Senate
Washington, D.C. 20510

Dear Senator Biden:

Enclosed is a memorandum entitled "The Lawfulness of Robert Bork's Firing
of the Watergate Special Prosecutor," which we would like to have included as
a part of the record of tne Committee's hearings on Judge Bork's nomination as
Associate Justice of the Supreme Court.

The firing of Archibald Cox was a critical event in the life of the
nation, widely viewed both at the time and now as an attempt by President
Nixon to place himself above the law. As the single most important event in
his legal career, we believe that Robert Horn's role in this event merits
close examination by the Committee in its consideration of Judge Bork's
nomination.

The memorandum concludes that Robert Bork's firing of the Special
Prosecutor was unquestionably unlawful and that the illegality was not a mere
technicality but a serious and lasting breach of lav..

The memorandum also concludes that Robert Bork failed to discharge three
important duties that he had as Acting Attorney General. These duties were to
be certain that the firing would not interfere with the Watergate
investigation and prosecution, the duty to advise President Nixon about the
important legal issues involved, and the duty to ensure that his own acts m
firing the Special Prosecutor were lawful.

The principal arguments that Robert Bork has put forward on the question
of legality are that (1) president Nixon's order to fire Cox overrode a
departmental regulation that the Supreme Court has said had "the force of law"
and (2) any illegality involved was just a technicality and "not
...important."
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October 5, 1987
Page 2

The first argument, that President Nixon had authority to override a duly
promulgated regulation having "the force of law," is an extreme assertion of
Presidential power that has been explicitly rejected by the Supreme Court.
The second argument trivializes a regulation governing a matter of vital
importance that had been developed through extensive negotiation with both the
Special Prosecutor and the Senate Judiciary Committee.

These views were asserted both in 1973 and in the recent hearings before
the Committee.

Respectfully submitted,

Floyd Feeney
Professor of Law
University of California, Davis

Barry Mahoney
Attorney
Denver, Colorado
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THE LAWFULNESS OF ROBERT BORK'S FIRING
OF THE WATERGATE SPECIAL PROSECUTOR

Submitted to the Judiciary Committee
of the United States Senate

October 6, 1987

Floyd Feeney
Professor of Law
University of California, Davis

Barry Mahoney
Attorney
Denver, Colorado
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The Lawfulness of Robert Bork's Firing
Of the Watergate Special Prosecutor

October 20, 1973, was a Saturday five months after the
appointment of Watergate Special Prosecutor Archibald Cox
and three months after Alexander Butterfield told the Senate
Watergate Committee about the White House taping system. In
an attempt to prevent Special Prosecutor Cox from proceeding
to ensure that he comply with a court order to turn nine
tapes over to Judge Sirica, President Nixon on this day
ordered Attorney General Elliot Richardson to fire Cox.

Rather than comply, Richardson resigned, stating that
he was bound by "firm and repeated commitments" to the
Senate Judiciary Committee "to assure the independence of
the special prosecutor" and to remove him from office only
for "extraordinary improprieties." Given the same order,
Deputy Attorney General William Ruckelshaus also refused,
saying that "my conscience will not permit me to carry out
your instruction."

Almost immediately President Nixon turned to Robert
Bork, the Solicitor General and third in command in the
Department of Justice. Directed to fire Cox, Bork signed a
letter doing so.

Both then and now the firing of Archibald Cox was
widely viewed as an attempt by President Nixon to place
himself above the law, one of the severest threats to
Constitutional governance in the history of the nation.

As the single most important act of his legal career,
Robert Bork's critical role in the firing merits close
examination. This paper addresses two central questions:

(1) Whether Bork's firing of Cox was lawful?

(2) Whether, in complying with President Nixon's order,
Bork gave proper consideration to lawfulness and
other duties entrusted to the Attorney General?

Bork's firing of Cox violated a departmental regulation
providing that the Special Prosecutor could be removed only
for "extraordinary improprieties." Because the Senate
Judiciary Committee was promised that this regulation would
be a "matter of law" and because the Supreme Court in United
States v. Nixon held that it did have "the force of law,"
this paper concludes that Bork's firing of Cox was
unquestionably illegal.
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Under any view, Bork's firing of Cox involved serious
legal questions. Before taking the extremely serious step of
firing the Special Prosecutor, the paper concludes that
Bork, as the chief legal officer for the Executive Branch,
had a duty to consider carefully the effect of the firing on
the Watergate investigation, to advise President Nixon about
the serious legal issues involved and to ensure the legality
of his own actions. Bork's testimony indicates that he
failed to discharge these duties. This failure ill served
both President Nixon and the nation.

I. THE FACTUAL BACKGROUND

The burglary of the Democratic National Headquarters at
the Watergate which set in motion the events that led
eventually to the firing of Watergate Special Prosecutor
Archibald Cox and the resignation of President Nixon
occurred on June 17, 1972.

With the beginning of the trial of the Watergate
burglars before U.S. District Court Judge John Sirica on
January 8, 1973, public interest grew rapidly. On February 7
the Senate voted to create a Select Committee to investigate
the whole affair. Public attention heightened further on
March 23, when Judge Sirica, while sentencing the Watergate
burglars, read a letter from James McCord claiming that
additional persons were involved and that he and the other
defendants had been pressured to plead guilty. On March 29
Senators Packwood and Mathias called for the appointment of
a special prosecutor.

On April 30, President Nixon announced the resignation
of Attorney General Richard Kleindienst and key aides H.R.
Halderoan, John Ehrlichman and John Dean. To help restore
public confidence President Nixon also announced the
appointment of then-Defense Secretary Elliot Richardson to
serve as the new Attorney General. The President stated
that Richardson would be in "full charge" of the Watergate
investigation and that he would have authority to appoint a
special prosecutor.

On May 7, two days before his confirmation hearings
were to begin before the Senate Judiciary Committee,
Richardson announced his intention to appoint a special
prosecutor. On May 9 the hearings began. Lasting six days
and consuming 287 pages of printed record, these hearings
were highly unusual for a nomination involving a sitting
cabinet officer.

The Committee's central concern (occupying over 250
pages of the hearings) was Watergate and the independence
and powers of the special prosecutor. Not satisfied with
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Richardson's initial proposals, the Committee insisted on
greater powers and more independence. Some members believed
that the special prosecutor should be created by statute
(bills to this effect had already been introduced) .
Richardson assured the Committee that the President was
behind his plan 100 percent. Richardson also said that he
wanted his selection as special prosecutor approved by the
Senate Judiciary Committee.

On May 18, the day after the Senate Watergate Committee
began its public hearings, Attorney General-designate
Richardson announced his intention to appoint Archibald Cox
as special prosecutor. On May 21 Richardson and Cox appeared
together before the Senate Judicary Committee. Richardson
presented a revised set of the guidelines that he had worked
out with the Committee and with Cox for the conduct of the
Special Prosecutor's office.

These guidelines contained a number of highly unusual
provisions. Two of these are of special relevance to the
question of whether Robert Bork's firing of the Special
Prosecutor was lawful. They are:

(1) The standard for discharge. Rather than
the usual standard of discharge for cause, the
guidelines provided that the Special Prosecutor
could be discharged only for "extraordinary
improprieties."

(2) The standard for termination of the
guidelines. Rather than the usual standard which
allows administrative regulations to be amended or
revoked at any time by the issuing authority, the
guidelines provided that the Special Prosecutor
would carry out his responsibilities "until such
time as, in his judgment, he has completed them or
until a date mutually agreed upon between the
Attorney General and himself."

Toward the end of Richardson's confirmation hearings,
after the extensive negotiations discussed above, Senator
Mathias asked Richardson whether he would consider
publishing the guidelines in the Federal Register "in the
manner in which departmental regulations are published."

Attorney General-designate Richardson replied that he
intended to do so in order to give the regulations the
effect of law. He said:

That is what I expected to do, because they to a
degree supersede the regulations that provide for
delegation, for example, to the Assistant Attorney
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General for the Criminal Division in certain
respects, and so therefore, the most effective way
of making sure that they do, as a matter of law,
supersede existing regulations, is to give them
the same legal status through publication in the
Federal Register.

On May 23 the Committee reported Richardson's
nomination favorably and the Senate confirmed his
appointment. On May 25 Archibald Cox assumed his duties as
Watergate Special Prosecutor.

On June 4 Attorney General Richardson, as he had
promised the Senate Judiciary Committee, promulgated the
previously negotiated guidelines as a regulation and
published it in the Federal Register.1

On July 13 Alexander Butterfield informed the Senate
Watergate Committee staff about the White House taping
system and on -July 16 testified publicly about this system.
On July 18 Archibald Cox wrote the White House, requesting
nine tapes needed for his investigation. On July 23, Judge
Sirica, at Cox's request, issued an order to show cause why
the tapes should not be produced.

On July 26 White House attorneys notified Judge Sirica
that President Nixon would nor deliver the tapes because of
executive privilege. On August 29 after a hearing Judge
Sirica ordered the President to turn over the tapes. On
September 10 the President appealed.

On October 12, the U.S. Court of Appeals for the
District of Columbia Circuit upheld in modified form Judge
Sirica's order directing President Nixon to turn over the
tapes. Three days later the White House proposed that it
give the court a summary of the tapes, verified by Senator
Stennis as a neutral third party, in lieu of the tapes.
After several days discussion and some exchange of
correspondence between Cox, Richardson and the White House,
the White House attorneys concluded that no agreement could
be reached. On Friday, October IS, the President announced
on national television that he would not appeal the Court of
Appeals ruling and that he would turn over a verified
summary to the court. By letter he also directed Richardson
to order Cox not to seek tapes, notes or memoranda of
Presidential conversations. Rather than carry out this order
Richardson wrote to the President around noon on Saturday,
October 20, that he could not do so in light of the
undertakings he had made to the Senate.

1 38 F.R.14688. See Appendix A.

4
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At 1 pm on Saturday, October 20, Cox held a televised
press conference to respond to President Nixon's statement.
Pointing out that summaries might not be admissible in court
and that the order issued by Judge Sirica and upheld by the
U.S. Court of Appeals required that the tapes themselves be
turned over, Cox told the press that he planned to ask the
courts to require the President to supply the actual tapes.

Within hours President Nixon directed Richardson to
fire Cox. Richardson refused to do so and resigned, stating
that he was bound by "firm and repeated commitments" made
"at many points throughout" his confirmation hearings before
the Senate Judiciary Committee "to assure the independence
of the special prosecutor" and to remove him from office
only for "extraordinary improprieties." Given the same
order by telephone shortly after Richardson had met with the
President around 4:45 pm, Deputy Attorney General
Ruckelshaus also refused to fire Cox. Tendering his
resignation, he said that "my conscience will not permit me
to carry out your instruction to discharge Archibald Cox"
and that "my "disagreement with that action at this time is
too fundamental to permit me to act otherwise."

Almost immediately President Nixon turned to Robert
Bork, the Solicitor General and third in command in the
Department of Justice. Although Bork had not previously been
involved in the immediate dispute with Cox, President Nixon
by letter ordered Bork "to discharge Mr. Cox immediately"
and to "take the necessary measures to abolish the Office of
Special Prosecutor." Bork agreed, and later that evening
signed a letter—reportedly drafted by White House legal
consultant Charles Alan Wright--notifying Cox that he was
discharged.

On Monday, October 21 (a legal holiday), Bork issued an
order rescinding the regulation promulgated by Attorney
General Richardson which established the Special Prosecutor.
This order stated that the rescission was "retroactively
effective." This order was published in the Federal Register
on the following day, October 22.

II. THE DISPUTE ABOUT LEGALITY

A. The Lawsuit

On Monday, October 21, the same day that Acting
Attorney General Bork, rescinded the regulation establishing
the Special Prosecutor, Ralph Nader announced his intention
to file a suit in the federal district court challenging the
firing as illegal on the ground that the discharge violated
the regulation. Senator Frank Moss, Reprepresentative Bella
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Abzug and Representative Jerome Waldie joined in the suit.
Archibald Cox, however, did not join. At a preliminary
hearing Judge Gesell ruled that Nader lacked standing to
contest the firing, but that the members of Congress had the
standing necessary to sue.

On November 14 Judge Gesell ruled that the firing was
illegal. His ruling had three principal prongs:

(1) The initial firing was illegal because
Acting Attorney General Bork had failed to follow
the regulation which said that the Special
Prosecutor could be fired only for "extraordinary
improprieties."

(2) The attempted rescission of the
regulation on October 22 was ineffective because
the Acting Attorney General had failed to follow
the requirement that the Special Prosecutor remain
on the job until the Special Prosecutor agreed
that it was done.

(3) The reinstatement of the regulation after
the appointment of Leon Jaworski as Special
Prosecutor showed that the attempted revocation of
the regulation was an "arbitrary and unreasonable"
"ruse to permit the discharge of Mr. Cox without
otherwise affecting the Office of the Special
Prosecutor."

On February 14 the Department of Justice appealed Judge
Gesell's ruling. On August 20, 1975, after President Nixon
had resigned, the U.S. Court of Appeals dismissed the appeal
as moot and on October 29 the district court on remand
vacated the judgment. Nader v. Bork, 366 F.Supp. 104 (D.D.C.
1973), appeal dismissed as moot (No. 74-1260, D.C.Cir.
Aug.20 and Oct. 22, 1975), vacated on renand (No. 1954-73,
D.D.C. Oct. 29, 1975). 2

2 On August 8, 1974, the day rhat President Nixon
resigned, the plaintiffs moved to dismiss the appeal on the
ground that the July 24 decision of the Supreme Court in
Nixon v. United States upholding the powers of the special
prosecutor and requiring the President to turn over
additional tapes had rendered the issues m the suit moot.
On August 29, the Government moved for leave to move for a
summary reversal in the case. On January 22, 1975, the
Government's motion was denied. On August 20, 1975, the
court granted the plaintiff's motion to dismiss as moot. On
October 1, the Government moved for a rehearing en bane. On
October 22, the court amended its order of August 20 to
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B. Judge Gesell's Opinion

Because it was vacated, Judge Gesell's judgment is
technically not a decision with the force of a legal ruling.
As the opinion of the judge who heard the arguments and
decided the case, however, Judge Gesell's opinion is the
logical starting point in considering whether the firing was
lawful.

Judge Gesell began by noting that Cox was not appointed
by the President and did not serve at the President's
pleasure. In the absence of any limitation imposed by
Congress the Attorney General would ordinarily have "the
authority to fire Mr. Cox at any time and for any reason."
In this particular instance, however, the Attorney General
had chosen to limit his own authority by promulgating a
regulation providing that the special prosecutor was to be
discharged only for "extraordinary improprieties." Citing
two cases in which the Supreme Court had held that an
Executive department may not discharge one of its officers
in a manner inconsistent with its own regulations, Judge
Gesell stated: "It is settled beyond dispute that under such
circumstances an agency regulation has the force and effect
of law, and is binding upon the body that issues it."

Judge Gesell then dealt with the argument that even if
the initial discharge was unlawful, the subsequent
revocation of the regulation and the abolition of the office
of special prosecutor on October 22 was legal and
effectively discharged Cox at that time. Judge Gesell
concluded that this argument was also "without merit."
While an agency generally has vide discretion in revoking
its own regulations, the Attorney General had voluntarily
limited his own discretion by issuing a regulation that
provided that the special prosecutor would continue to carry
out his responsibilities "until such time, as in his
judgment, he has completed them or until a date mutually
agreed upon between the Attorney General and himself."

Judge Gesell said that he saw no reason why such a
regulation was not valid but that even if he were to find
this kind of limitation invalid, the revocation of the
regulation was still unlawful. In this case the Acting
Attorney General abolished the office of special prosecutor
on October 23 and reinstated it less than three weeks later
under a- virtually identical regulation. "It is clear," said

include a remand to the district court to vacate the
previous judgement. On November 6, the court denied the
motion to rehear en bane.

7
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the court, "that this turnabout was sinply a ruse to permit
the discharge of Mr. Cox without otherwise affecting the
Office of the Special Prosecutor." The revocation was
therefore "arbitrary and unreasonable" and must be held to
have been "without force or effect."

III. ROBERT BORK'S RESPONSES TO THE CHARGE
OF ILLEGALITY AND TO JUDGE GESELL'S OPINION

Robert Bork has testified about the legality of his
firing of Archibald Cox on at least four occasions: (1) On
November 5, 1973, he testified before the House Judiciary
Committee on bills then pending to create a statutory office
of special prosecutor to replace Mr. Cox. This testimony was
while the case before Judge Gesell was pending but prior to
Judge Gesell's ruling. (2) On November 14, 197 3, he
testified before the Senate Judiciary Committee on the bills
to create a statutory office of special prosecutor. This
testimony came on the day that Judge Gesell ruled but before
Bork had an opportunity to review the ruling. (3) On January
27, 1982, he testified before the Senate Judiciary Committee
concerning his nomination to the Court of Appeals. (4) On
September 15-19, 1987, he testified before the Senate
Judiciary Committee concerning his nomination as Associate
Justice of the Supreme Court. Judge Bork has also discussed
his firing of the Special Prosecutor at a number cf news
conferences and interviews.

When asked about the lawfulness of the firing in these
various appearances, Bork has given a number of different
explanations. The most important reasons -for arguing that
the firing was lawful all involve broad assertions of
Presidential power. The arguments that the firing was lawful
are:

(1) The firing was ordered by the the President and the
President is not bound by the regulation in the way
that an agency head is. (19S7, Senate Judiciary)

(2) The President can fire who he wants. (1973, Press
Conference; 1973, Senate Judiciary)

(3) United States ex rel Accardi v. Shaughnessv, the
Supreme Court case holding that agencies are bound
by their own regulations, does not apply in this
instance. (1973, House Judiciary)

(4) His firing of Cox was a "pro tanto" revocation of
the regulation. (1973, House Judiciary)

(5) The firing has never been held to be illegal
because the decision was vacated. (1987, Senate
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Judiciary)

(6) The judge's decision was wrong. I wanted an appeal
but was not able to get a ruling. (1987, Senate
Judiciary)

The practical and policy explanations offered for not
revoking the regulation are:

(7) "There was no staff around to do the necessary
work" at the tine of the firing. (1982, Senate
Judiciary)

(8) The issue of whether the firing came before the
revocation was ''not ... important." (1982, Senate
Judiciary)

(9) President Nixon was going to have his way. "There
was never any question that Mr. Cox, one way or
another, was going to be discharged." (1982, Senate
Judiciary)

(10) There was no one else in the line of succession at
the Department of Justice. (1982, Senate Judiciary)

(11) Attorney General Richardson and Deputy Attorney
General Ruckelshaus recommended that I stay. (1982,
Senate Judiciary)

(12) "We could not publish in the Federal Register until
Tuesday." (1987, Senate Judiciary)-

IV. WAS THE FIRING LAWFUL?

A. The Firing Violated A Department of Justice Regulation
Having the Force of Law

On the night of October 20, 1973, when Robert Bork
fired Archibald Cox, the regulation which Attorney General
Richardson had negotiated witn the Senare Judiciary
Committee and with Cox and which he had published pursuant
to his agreement with the Committee, was in full force and
effect, One highly relevant provision stated that:

The special prosecutor v/ill not be removed
from his duties except for extraordinary
improprieties on his part.

In United Stares v. Nixon, 418 U.S. 683 (1974), the
Supreme Court held that this very regulation, reissued with
one additional clause v:hen Leon Jaworski was appointed as
the new special prosecutor, had the force of law:
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So long as this regulation is extant it has
the force of law. In United States ex rel.
Accardi v. Shauqhnessv. 347 U.S. 260 (1954),
regulations of the Attorney General delegated
certain of his discretionary powers to the Board
of Immigration Appeals and required that Board to
exercise its own discretion on appeals in
deportation cases. The Court held that so long as
the Attorney General's regulations remained
operative, he denied himself the authority to
exercise the discretion delegated to the Board
even though the original authority was his and he
could reassert it by amending the regulations.
Service v. Dulles. 354 U.S. 363, 388 (1957) and
Vitarelli v. Seaton. 359 U.S. 535 (1959),
reaffirmed the basic holding of Accardi.

Neither Robert Bork nor any other responsible official
has ever claimed that Archibald Cox was guilty of
"extraordinary improprieties." In fact both Elliot
Richardson and Robert Bork have publicly stated that had
they been in Cox's place, they would have acted as he acted.
In the case before Judge Gesell, the Government specifically
conceded that Cox had not been guilty of "extraordinary
improprieties." In these circumstances it seems clear that
Bork's firing of Archibald Cox was unlawful.

Even before the Supreme Court's decision in United
States v. Nixon put the issue beyond doubt, three United
States district courts, applying elementary principles of
constitutional and administrative law, had found this
regulation to have the force of law. Two of these courts had
specifically found Bork's firing of Cox to be illegal.

The first district court decision, Judge Gesell's
ruling in Nader v. Bork. has been discussed above. It was
emphatic in holding that the firing was illegal.

The second case is United States v. Andreas, 374
F.Supp. 402 (D. Minn. 1974) . In this case a defendant in a
criminal case brought by Special Prosecutor Cox asked the
federal district court to dismiss the information against
him. The defendant's theory was that when Acting Attorney
General Bork fired Cox and abolished the Office of Special
Prosecutor, all court proceedings involving the Special
Prosecutor abated and were terminated.

Calling Judge Gesell's opinion "well reasoned," U.S.
District Judge Larson concurred in the conclusion that the
firing of Cox and the abolition of the Special Prosecutor's
office was invalid. On this basis the court ruled that the

10
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information against the defendant was valid. This decision
thus involves a direct holding that the firing of the
Special Prosecutor was illegal. This decision was not
affected by the order vacating Judge Gesell's judgment and
remains in full effect.

The third federal district court to rule on the
regulation establishing the Office of Special Prosecutor was
United States v. Mitchell. 377 F. Supp. 1326 (D.D.C.1974) ,
the trial court decision affirmed by the Supreme Court in
United States v. Nixon. Like Judge Gesell and Judge Larson,
Judge Sirica also found that the regulation had "the force
of law." This ruling was critical to his determination that
the courts had authority to adjudicate the dispute over
executive privilege. The only authority cited by Judge
Sirica for this key point was Judge Gesell's opinion in
Nader v. Bork. As previously discussed, the Supreme Court
specifically affirmed Judge Sirica's determination that the
regulation had the force of law and that it was binding on
the whole Executive Branch.

B. Bork's Claim that Nixon's Order to Fire Cox Overrode the
Regulation is an Extreme View of Presidential Authority that
Has Been Rejected by the Supreme Court.

At his 1987 Supreme Court confirmation hearings Robert
Bork agreed that the ordinary rule is that an agency head is
bound by the regulations of his own agency. Bork argued,
however, that the ordinary rules do not apply to the
situation in which a department head issues a regulation and
the President gives an order to abolish the regulation or
that is inconsistent with the regulation.

In his words:

I thought, and still think, that those cases [that
is, the cases holding that "an executive
department may not discharge one of its own
officers in a manner inconsistent with its own
regulation"] do not apply to a case where a
department head issues a regulation and the
President orders him, the Presidenr gives an order
to abolish that regulation, which is, in effect,
what happened. September 16, p. 5.

I think a Presidential order overrides an Attorney
General's regulation. September 16, pp. 37-33.

In this case, . the President gave me an order to
discharge Archibald Cox which I think overrides an

11
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Attorney General's regulation. That is why I
think the action was legal. September 17, p. 88.

In this case, the department head issued a
regulation, and it was revoked by the President of
the United States when he issued the order. There
is no case involving that situation, so I do not
think in any sense the very strong terms, the
"broke the law" applies to that case. September
17, p. 94.

Resting on the premise that Presidential authority is
unbridled, the theory asserted here by Bork is extreme.
While Bork has not spelled this theory out in detail, his
idea seems to be that if the President issues an order to a
department head, that order has the effect of superseding
any departmental regulation that is inconsistent with the
order.

This theory is striking in its implications. By Bork's
line of reasoning any departmental regulation could be
rescinded by a Presidential order, notwithstanding the well
settled law that a departmental regulation has the force of
law.3 In effect Robert Bork is arguing either that the
properly issued regulations governing the duties and tenure
of the Special Prosecutor lacked the force of law or that
the President, and those acting at the direction of the
President, do not have to obey the law.

One of many problems with this theory is that the
Supreme Court has specifically rejected it.- In United States
v. Nixon. the Supreme Court addressed the question of
whether the President is bound by a regulation issued by the
Attorney General. It concluded that the Attorney General's
regulation bound not just the Executive Branch but the
courts and the Congress as well. It said:

So long as the regulation remains in force the
Executive Branch is bound by it, and indeed the
United States as the sovereign composed of the
three branches is bound to respect and to enforce
it.

3 It is not clear how far Robert Bork would carry his
theory. Since the established law is that regulations are
law to the same degree as statutes, in principle he would
seem to have to argue that the President can override
statutes, such as the Administrative Procedures Act and the
Federal Register Act, as well as regulations.

12
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The conclusion that the regulation was binding upon
both the President and the courts was the sole basis for the
Court's determination that the courts were entitled—over
the President's objection—to rule on the dispute about the
Watergate tapes.

Chief Justice Burger's opinion for the Court
demonstrates the weakness of Bork's argument. It indicates
that revocation is a matter for the Attorney General, not
the President:

Here as in Accardi, it is theoretically
possible for the Attorney Genera] to amend or
revoke the regulation defining the Special
Prosecutor's authority. But he has not done so.
So long as this regulation remains in force the
Executive Branch is bound by it, and indeed the
United States as the sovereign composed of the
three branches is bound to respect and to enforce
it.

This language covers the situation involved in the
firing of Archibald Cox exactly. While the Acting Attorney
General might conceivably have ordered the regulation
allowing discharge only for "extraordinary improprieties"
revoked or amended before firing the Special Prosecutor, he
did not do so,4 The situation thus is exactly parallel to
that in United States v. Nixon, where the Attorney General
had not revoked or amended the regulation.

Similarly, just as President Nixon's stated desire to
avoid having the courts rule on his claim of executive
privilege did not effect a revocation of the regulation, so
President Nixcn's desire to have Mr. Cox discharged did not
effect a revocation of the regulation.5

4 Whether such an attempted revocation would have had
any legal effect is discussed in the next section.

5 Even under Bork's own extreme theory that the
President can revoke regulations, the firing would appear to
be illegal because President Nixon never ordered the
regulation revoked. His letter to Bork said: "I direct you
to discharge Mr. Cox immediately ...." It did not say: "I
direct you to revoke the regulation which says that Cox can
be discharged only for 'extraordinary improprieties.'"
Indeed there is nothing in the public record to indicate
that President Nixon was ever advised that there was a
regulation which had such a requirement or that the legality
of the firing would be subject to challenge.

13
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C. Bork's Claim That The Firing Was Just a Matter of "a 36
hour period" Ignores the "Unique Authority and Tenure"
Granted by the Special Prosecutor Regulation.

In his 1982 testimony before the Senate Judiciary
Committee Robert Bork did not argue the President had power
to override regulations having the force of law. Rather he
argued that the question of whether the firing was illegal
was not "important," because it was at most "an argument
about a 36 hour period."

He described the case before Judge Gesell as "a lawsuit
about whether the [Special Prosecutor's] charter should have
been revoked on Saturday night before he was fired, and
whether therefore the firing was illegal under the charter
until it was revoked." He went on to say:

The reason the charter was not revoked before he
was fired was that there was no staff around to do
the necessary work. Monday morning the charter
was revoked.

I do not think that the issue of which order
it should have come in and whether the thing was
illegal for 36 hours is important.6

Bork has advanced essentially the same argument at the
1987 hearings, characterizing his firing of Cox as at most a
"technical defect." This argument essentially is that while
it might have been unlawful to fire Cox on Saturday night
without a determination that Cox had been guilty of
"extraordinary improprieties," the firing clearly became
lawful on the following Monday when Acting Attorney General
Bork issued a new regulation revoking the one previously
promulgated by Attorney General Richardson.

But was the illegality for only 36 hours? This argument
ignores another part of the Department of Justice regulation
promulgated by Attorney General Richardson. Governing the
"Duration of Assignment" and specifying how the regulation
could be terminated, this part of the regulation stated:

6 Bork went on to say: "I think the important issue is
the one you go to, Senator, which is the moral issue."
Hearings, p. 9. By "moral issue," Bork meant the promises
made by Attorney General Richardson and Deputy Attorney
General Ruckelshaus to the Senate Judiciary Committee "not
to fire the Special Prosecutor." Bork stated: "I had made no
such representations, and therefore I had a moral choice to
make free of those problems they had."

14
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The Special Prosecutor will carry out these
responsibilities, with the full support of the
Department of Justice, until such time as, in his
judgment, he has completed them or until a date
mutually agreed upon between the Attorney General
and himself.

Like all other parts of the regulation issued by
Attorney General Richardson, this part was included in the
regulation reissued upon the appointment of Leon Jaworski.
Like the other parts, it was therefore a part of the
regulation that the Supreme Court in United States v. Nixon
held to have "the force of law." In so holding the Court was
fully aware of the highly unusual features of the
regulation, stating that it created a "unique authority and
tenure" for the Special Prosecutor.7 As the conditions
required by the regulation for revocation were not
satisfied, Bork's attempted revocation on October 21 was
invalid. The illegality of his firing of Cox was therefore
not just a 36-hour technicality but a serious and lasting
breach of the law.

Judge Gesell in his earlier opinion in Nader v. Bork
had relied on the same principle as United States v. Nixon.
Recognizing that an agency normally has wide powers to amend
or revoke its own regulations, he held that in this instance
the Attorney General had voluntarily limited his power to
revoke by promulgating a regulation empowering the Special
Prosecutor to "continue to carry out his reponsibilities
until he consents to the termination of the assignment."
"This clause," Judge Gesell held, "can only be a bar to the
total abolition of the Office of Watergate Special
Prosecutor without the Special Prosecutor's consent." Judge
Gesell went on to say that he saw no reason why such a
clause was not valid.

7 The only difference between the original and the
reissued regulation is the underlined language in the
section on discharge: "In accordance with assurances given
by the President to the Attorney General that the President
will not exercise his Constitutional powers to effect the
discharge of the Special Prosecutor or to limit the
independence that he is hereby given, the Special Prosecutor
will not be removed from his duties except for extraordinary
improprieties on his part and without the President's first
consulting the Majority and Minority Leaders and Chairmen
and ranking Minority Members of the Judiciary Committees of
the Senate and House of Representatives and ascertaining
that their consensus is in accord with his proposed action."

15
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Judge Gesell also held that even if he could somehow
find this particular clause invalid, the revocation of the
regulation 36 hours later was still ineffective. It was
"arbitrary and unreasonable," he said, for the Acting
Attorney General to abolish the Office of the Special
Prosecutor and then reinstate the office again in less than
three weeks.

Similarly, Judge Larson did not find that the
illegality was simply a 36 hour technicality. As part of his
determination that the information in United States v.
Andreas was valid, he ruled that the firing was wholly void.

D. The Vacating of Judge Gesell's Judgment on Grounds of
Mootness Does Not Affect the Validity of His Reasoning.

In his 1987 testimony Robert Bork has argued for the
first time that because Judge Gesell's judgment was vacated
on the grounds of mootness, it has no effect. The argument
fails to explain how the firing could be legal in the face
of the Supreme Court's holding in United States v. Nixon
that the regulation "had the force of law." Similarly,
Bork's new argument fails to address Judge Larson's
determination that the firing was illegal and Judge Sirica's
determination that the regulation had the force of law.

The Supreme Court has frequently recognized that the
vacating of a decision on grounds of mootness does not
affect the force of the reasoning on which the decision was
based. Thus, in the past decade every Justice has either
written or joined an opinion citing a case which was vacated
as moot.8 In some instances opinions of this kind have been

8 A few of the many cases includes Medical Committee
for Human Rights v. SEC. 432 F.2d 659 (D.C. Cir. 1970),
vacated as moot, 404 U.S. 403 (1972) cited in Heckler v.
Chaney. 105 S.Ct. 1649, 1665 n.7 (1985) and in Marshall v.
Jerrico, Inc. . 446 U.S. 238, 249 n.ll (1980); Slavin v.
Curry. 574 F.2d 1256 (CA5) , vacated as moot, 583 F.2d 779
(1978) cited in Pulliam v. Allen, 466 U.S. 522, 528 n.6
(1984); Davis v. Alabama. 596 F.2d 1214 (CA5 1979), vacated
as moot, 446 U.S. 903 (1980) cited in United States v.
Cronic, 466 U.S. 648, 660 n.26 (1984); Associated General
Contractors v. Secretary of Commerce. 441 F.Supp. 955 (CD
Cal.1977) , vacated and remanded for consideration of
mootness, 438 U.S. 909 (1978), on remand 459 F.Supp. 766 (CD
Cal.), vacated and remanded sub nom. Armistead v. Assocated
General Contractors. 448 U.S. 908 cited in Fullilove v.
Klutznick. 448 U.S. 448, 455 n.6 (1980); Scarpa v. United
States Board of Parole. 477 F.2d 278 (CA5)(en bane), vacated
as moot, 414 U.S. 809 (1973) and Scott v. Kentucky Parole
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the only authority cited.9 It is not surprising therefore
that other courts have continued to cite Judge Gesell's
decision. The most recent citation was in August 1987 by
Robert Bork's own court, the United States Court of Appeals
for the District of Columbia.10

Bork's new mootness argument is particularly
inappropriate because the event that rendered Judge Gesell's
decision moot was the Supreme Court's decision in United
States v. Nixon that the regulation ignored by Bork had "the
force of law." In the original case Judge Gesell found that
there was a controversy because the new Special Prosecutor
might also be fired "if he pressed too hard for evidence."
Once the Supreme Court had decided that the regulation
overrode the President's attempt to keep the Executive
Privilege issue out of the courts and had decided the
Executive Privilege issue, there was no further controversy.
Judge Gesell's decision was moot therefore because the
Supreme Court in another case had already ruled against
Bork's contention.

V. DID BORK PROPERLY EXERCISE HIS DUTIES AS ACTING ATTORNEY
GENERAL WHEN HE COMPLIED WITH PRESIDENT NIXON'S

DIRECTIVE TO FIRE COX?

A. Dutv to Conduct Prosecutions and Investigations

As Acting Attorney General, Robert Bork was the chief
prosecutor for the United States. He was directed by statute
to "supervise all litigation" and given the authority to
"investigate any violation of title 18 involving Government

Board. No. 74-1899 (CA6 Jan. 15, 1975), vacated and remanded
to consider mootness, 429 U.S. 60 (1976) cited in Greenholrz
v. Inmates of Nebraska Penal and Correctional Complex. 442
U.S. 1, 6 (1979); United States ex rel. Johnson v'. Chairman
of New York State Board of Parole, 500 F.2d 925 (CA2),
vacated as moot sub nom. Regan v. Johnson, 419 U.S. 1015
(1974) cited three times in Greenholtz v. Inmates of
Nebraska Penal and Correctional Conplex, 442 U.S. 1, 26 n.6,
27, 39 n.20 (1979) (dissent); Brouk v. Managed Funds, Inc.,
286 F.2d 901 (CA8 1961), vacated as moot, 369 U.S. 424
(1962) cited in Burks v. Lasker, 441 U.S. 471, 476 n.5 (1979).

9 See, e.g., Medical Committee for Human Rights v. SEC,
432 F.2d 659 (D.C.Cir. 1970), vacated as moot, 401 U.S. 973
(1971) cited in Pacific Gas and Electric Co. v. Public
Utilities Commission, 106 S.Ct. 903, 924 n.8 (1987).

10 See Appendix B for citations.
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officers and employees...notwithstanding any other provision
of law "11

At a minimum these duties required Acting Attorney
General Bork to consider the effect that firing the Special
Prosecutor would have on the Watergate investigation and
prosecution.

While Bork has testified that there was never any
possibility that the firing would have a negative effect on
the investigation and prosecution, he has also testified
that he was not informed about the current state of the
investigation and that he had no assurances from the
President about its future course.

In these circumstances it seems clear that Robert Bork
failed to discharge his duty to obtain the information
necessary to supervise the Watergate litigation.

B. Duty to Advise President Nixon

As Acting Attorney General, Robert Bork was also the
chief legal officer for the Executive Branch. One of his
earliest and most important duties, dating from the
Judiciary Act of 1789, is to advise the President about
legal matters.12

How well did Acting Attorney General Bork discharge
these duties? One important guide to a lawyer's conduct is
the American Bar Association's Model Code of Professional
Responsibility. Under this code a lawyer is obligated "to
represent his client zealously" but always "within the
bounds of the law." 1 3

Where the law is uncertain, how the lawyer should act
may depend on "whether he is serving as advocate or
adviser." While serving as an advocate (as when arguing in
court), a lawyer should resolve his doubts "in favor of his
client." When serving as an adviser, however, the lawyer
generally "should give his professional opinion as to what
the ultimate decisions of the courts would be as to the
applicable law."14

1 1 28 U.S.C. sections 519, 535 (1983).

1 2 The current statute is 28 U.S.C. section 513.

1 3 American Bar Association Model Code of Professional
Responsibility Ethical Consideration 7-1 (1981).

1 4 Model Code Ethical Consideration 7-3.
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In firing Cox, Bork's role was not that of an advocate
but rather that of adviser to President Nixon and an actor
in his own right. Both these roles required that he act
carefully to ensure legality. The Model Code spells out the
duty of the lawyer adviser in some detail:

A lawyer as adviser furthers the interest of his
client by giving his professional opinion as to
what he believes would likely be the ultimate
decision of the courts on the matter at hand and
by informing his client of the practical effect of
such decision.15

While the duties of the Attorney General are different
from those of a private lawyer, at a minimum it seems clear
that before he undertook the very serious step of firing the
Watergate Special Prosecutor, Robert Bork had a duty to
consider how the courts might rule on the firing and to
satisfy himself that the firing was lawful.1*^

In making this determination he was entitled to take
into account anything that he was told by Attorney General
Richardson, Deputy Attorney General Ruckelshaus, or White
House counsel.^7 Because the responsibility to give advice

1 5 Model Code Ethical Consideration 7-5.

^ Any such consideration would have had to pay
attention to the strong likelihood that a court would rule
as Judge Gesell did. See K. Davis, 1 Administrative Law
Treatise 3 00 (1958) ; Administrative Lav: Text 87 (19 59) .
While it is true that former Attorney General Richardson
testified in 1987 that he did not consider the regulation as
binding, both Congresswoman Elizabeth Holtzman and Senator
Charles Mathias raised the issue with Acting Attorney
General Bork in Congressional hearings in 1973 before Judge
Gesell had ruled.

1 7 Former Attorney General Richardson has testified
that prior to the firing he had obtained an opinion from the
Office of Legal Counsel indicating that the President
himself had the authority to fire the Special Prosecutor.
Robert Bork has not mentioned this opinion in his testimony
and former Attorney General Richardson did nor indicate
whether he had discussed the opinion either with Bork or
with President Nixon. There is no indication as to whether
the opinion discussed the departmental regulation. As the
opinion apparently concerned President Nixon's own authority
to fire Cox, it would not constitute authority for Bork's
firing of Cox.
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was his, however, he was not entitled to assume that someone
else had properly advised President Nixon.

If, because he had not been involved in the dispute
leading up to the firing, Robert Bork lacked the background
information necessary to make a sound judgment about the
legality of the firing, his duty was to obtain the requisite
information and conduct any legal research necessary.^-8

If he believed that the firing was lawful under the
broad theory of Presidential power that he relied on in his
1987 confirmation hearings, he should have known that this
was an extreme theory that was subject to serious challenge.
In such an event his duty was to advise President Nixon
about the legal risks involved so that the President could
make an informed decision.

It does not matter whether President Nixon requested or
even wanted advice. As the Model Code states:

A lawyer should exert his best efforts to
insure that decisions of his client are made only
after the client has been informed of relevant
considerations. A lawyer ought to initiate this
decisionmaking process if the client does nor do
so....A lawyer should advise his client of the
possible effect of each legal alternative.19

If Acting Attorney General Bork believed that the
firing was both lawful and not likely to be seriously
challenged, arguably he was free of any duty to advise
President Nixon about the legaliry of the firing. If this
was his premise, however, Bork's legal conclusions were in
serious error and raise major questions about his
competence.

-^ The duty to represent clients competently requires a
lawyer "to act with competence and proper care." See Model
Code Canon 6 and Ethical Consideration 6-1. A lawyer is
specifically prohibited from handling "a legal matter
without preparation adequate in the circumstances."
Disciplinary Rule 6-101 (A)(2).

1 9 Model Code Ethical Consideration 7-8. Although the
28 U.S.C. section 511 requires the Attorney General to give
advice to the President only "when required by the
President," it seems clear that the Attorney General's duty
to advise is broader than this and that m taking action on
a Presidential request an Attorney General represents to the
President that the action taken is lawful.
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There are no indications in the public record that
Robert Bork or anyone else ever told President Nixon that
the firing might be unlawful or that it would raise serious
legal problems. Without such advice the chances that
President Nixon would make the serious error that he did
were greatly increased.

None of the non-legal explanations offered by Bork for
the firing excuse either the illegality or the failure to
advise the President properly. If Bork believed, as he
testified in 1982, that staff assistance was necessary to
revoke the regulation and make the firing lawful,20 why did
Bork not advise President Nixon of this problem? Even if
President Nixon was determined to fire Cox, it would seem
that he was entitled to be advised that if he fired Cox
illegally that Cox or others might be able to sue for
reinstatement or other relief.21

Nor can Bork rely on his discussions with Attorney
General Richardson and Deputy Attorney General Ruckelshaus.
Apparently both urged him to stay on at the Department of
Justice in order to prevent further damage to the department
from the whole affair. According to Bork's 1987 testimony,
however, this advice came after both had advised him that he
would have to decide for himself whether to fire Cox or not.
This advice thus provided a strong reason for Bork to
consider remaining at the Department of Justice if he
decided it was proper to carry our the President's will. It
clearly was not a reason, however, for either violating the
law or failing to properly investigate the issue.

Another explanation that Bork has given is that
President Nixon was going to have his way. "There was never
any question," he testified in 1982, "that Mr. Cox, one way
or another, was going to. be discharged." The evidence
available suggests that President Nixon clearly was
determined to have his way.

It is not clear at all, however, why this is a reason
for the Acting Attorney General to do an illegal act or to
fail to discharge his duty to investigate the question of

20 p o r the reasons previously discussed, mere
revocation of the regulation would not have rendered the
firing of Cox lawful.

2̂ - Even on a Saturday night, it seems likely that the
Acting Attorney General could find assistance if needed.
Among others he might have called upon the Solicitor
General's Office or upon one cr more of the Assistant
Attorneys General.
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legality. The fact that they thought they were carrying out
Presidential desires was not a defense for the Presidential
advisors convicted of criminal offenses in the Watergate
matter and is no better a defense for Bork.

No responsible private lawyer would take a major legal
action for a client without investigating the legality of
the action and explaining to the client the legal risks
involved. A lawyer who took action without knowing what he
was doing and without giving proper advice simply because
his client insisted on immediate action would be regarded as
a poor lawyer. The lawyer's job is not simply to do what his
client wants but rather to advise the client as to what can
lav/fully be done.

Robert Bork was admittedly faced with a difficult
situation. Plunging ahead on the basis of an extreme theory
of Presidential power, however, without being careful to
review either the facts or the law was neither lawyerlike
nor responsible.

C. Dutv to Ensure the Legality of His Own Actions

As the person who actually fired Cox, Acting Attorney
General Bork was more than simply an advisor. He was an
actor in his own ri give. As the person with statutory
responsibility for all positions within the Department of
Justice, he had a duty to be careful to ensure the legality
of his own actions. For the reasons discussed in section B
above, Robert Bork also failed to discharge this duty.

VI. CONCLUSIONS

Robert Bork's firing of Archibald Cox was one of the
most significant events in his legal career. While Bork has
put forward a number of extreme arguments in justification
of his acts, four separate reasons indicate that the firing
was unquestionably unlawful:

— T h e Supreme Court held in United States v. Nixon that
the regulation allowing the Special Prosecutor to be
discharged only for "extraordinary improprieties" had
"the force of law."

— T w o federal district courts have foUnd that Bork's
firing of Cox was unlawful.

— T h e Senate Judiciary Committee was promised that this
regulation would be a "matter of lav;."

— T h e rule that agencies must follow their own
procedural rules is an elementary principle of
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constitutional and administrative law that has
long been well established.

Because the regulation issued by Attorney General
Richardson also provided that it was not to be terminated
until the Special Prosecutor agreed to termination, the same
four reasons indicate that the illegality was not simply a
36-hour technicality but a serious and lasting breach of
law.

As the Acting Attorney General, Robert Bork had three
duties to perform before taking the serious step of firing
Special Prosecutor Cox:

—As the nation's top prosecutor, he had a duty to be
certain that the firing would not interfere with the
V?atergate investigation and prosecution.

—As the chief legal officer for the Executive Branch,
he had a duty to advise President Nixon about the
important legal issues involved.

—As the person who would do the firing, he had a duty
to ensure that his own acts in effecting the firing
were lawful.

Each of these duties required that Robert Bork make
some investigation of the facts and the law related to the
firing and the underlying situation. His failure to do so
led to the illegality and ill served both President Nixon
and the nation.

The two principal arguments that Robert Berk has put
forward on the question of legality are that:

—President Nixon's order to fire Cc.< overrode the
regulation.

—Any illegality involved was just a technicality and
"not...important."

The first argument, that President Nixon had authority
to override a duly promulgated regulation having "the force
of law," is an extreme assertion cf Presidential power that
has been explicitly rejected by the Supreme Court. The
second argument trivializes a regulation that had been
developed through extensive negotiation with both the
Special Prosecutor and the Senate Judiciary Committee.
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Robert Bork is not the first Attorney General to use
the law to satisfy a President.22 In deferring to the
President on an important issue, however, few Attorney
Generals have put forward such thin legal arguments or
treated the issue of legality as so unimportant.

2 2 Miller, "The President's Lawyer," in L. Huston, A.
Miller, S. Krislov and R. Dixon, Roles of the Attorney
General of the United States (196S) .

24
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Appendix A

Duties and Responsibilities of the Special Prosecutor

FoUtming are guidelines relating to the special
Watcrantc prosecutor issued h\ Attornc\ General-
designate Elliot L Ruhardstm May 19

THE SPECIAL PROSECUTOR

There will be appointed b\ the attornev general,
within the Department of Justice, a special prosecutor
to whom the attorney genera] shall delegate the
authorities and provide the stalf and other resources
described below.

The special prosecutor shall have full authority for
investigating and prosecuting offenses against the
United States arising out of the unauthorized entry
into Democratic National Committee headquarters at
the Watergate, all offenses arising out of the 1972
presidential election for which the special prosecutor
deems it necessary and appropriate to assume respon-
sibility, allegations involving the President, members of
the White House staff, or presidential appointees, and
any other matters which he consents to have assigned
to him by the attorney general.

In particular, the special prosecutor shall have full
authority with respect to the above matters for.

• Conducting proceedings before grand juries and
any other in\ estimations he deems necessary

• Reviewing all documentary evidence a\ailable
from any source, as to wmch he shall have full access

• Determining whether or not to contest the asser-
tion of "'executive privilege" or any other testimonial
privilege.

• Determining whether or not application should be
made to any federal court for a grant of immunity to
any witness, consist entls with applicable statutory-
requirements, or for warrants, subpoenas, or other court
orders

• Deciding whether or not to prosecute any indi-
vidual, firm, corporation or group oi individuals

• Initiating and conducting prosecutions framing
indictments, filing informations, and handling all
aspects of any cases within his jurisdiction (whether
initiated before or after his assumption of duties),
including any appeals

• Coordinating and directing the activities ol all
Department of Justice personnel including United
States attorneys

• Dealing with and appearing before congressional
committees having jurisdiction over an\ aspect o! the
above matters and determining what documents in-
formation, and assistance shall be pro\ iaed to such
committees

In exercising this authority the special prosecutor
will have the greatest deirrue ol independence that is
consistent with the altorne\ general s statutory accoun-
tabihtv for all matters falling within the lurisdiuion ol
the Depanment ol Justice The attornev general will
not countermand or interfere with the special prosecu-

tors decisions or actions The special prosecutor will
determine whether and to what extent he will iniorm
or consult with the attorney general about the conduct
of his duties and responsibilities The speci.il prosecu-
tor will not be removed from his duties except lor
extraordinary improprieties on his pan

STAFF AND RESOURCE SUPPORT

Selection of Staff. The special prosecutor shall
have full authority to organize, .select and hire his own
staff of attorneys, investigators, and supponing person-
nel, on a full or pan- t ime basis, in such numbers an
with such qualifications as he mnv reasonnblv requir
He may request the assistant attorney- general an

Budpe t . The special prosecutor will be provided
with such funds and facilities to ea rn out his responsi-
bilities as he may reasonably reouire He shall have tne
ncht to submit budget requests for tunas, positions and
other assistance, and such requests shall receive tne
highest priorityhighest priority

charge of the criminal division will cont
all of the duties currently assigned to him

Public Repor ts . The speci.il prosecutor mav from
time to time make public such statements or reports as
he deems appropriate and shall upon completion of his
assiimment submit a final report to the appropriate
per-ons or entities ol the OonL'rc.--

Dura t ion of Ass ignment . Tin- spou.il prosecutor
will carr\ out these ri".p<>n-ii>ilii it1- with the mil sup-
port of the Department ol Ju-l icr until such time as
in hi- ludcinent he h.i- completed them or until a date
mutu.iliv agreed upon between I lie attornev general
and himselland himsell
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Appendix B

Cases Citing Nader v. Bork

1. Oil Shale Corporation v. Morton, 370 F.Supp. 108 (D.
Colo. 1973).

Action to declare Department of Interior decisions regarding
oil shale mining claims erroneous.

Nader v. Bork cited as support for proposition that "the
authority to change Departmental regulations and policies
does not relieve a Department head from the obligation of
following such regulations and policies until they are
officially and publicly changed." P. 124.

2. United States v. Mitchell, 377 F. Supp. 1326 (D.D.C.
1974) .

President Nixon moved to quash a subpoena issued by
Watergate Special Prosecutor Jaworski for tape recordings
and writings need for the trial of John Mitchell.

Nader v. Bork cited for proposition that "The current
Special Prosecutor is vested with the powers and authority
conferred upon his predecessor pursuant to regulations which
have the force of law." P. 13 29.

3. United States v. Cowan, 396 F. Supp. 803 (N.D. Tex.
1974).

U.S. attorney seeks to dismiss indictment. Court refuses
and U.S. attorney declines to prosecute. Court holds
hearing.

Nader v. Bork cited as support for proposition that "the
basic constitutional objection to the appointment of special
prosecutors is that the power to prosecute is vested
exclusively in the executive branch by Article II of the
U.S. Constitution which empowers the President to take care
that the laws be faithfully executed." P. 804.

4. United States v. Andreas, 374 F. Supp. 402 (D. Minn.
1974) .

Criminal defendant claims that the information filed against
him by Watergate Special Prosecutor Cox is invalid because
Mr. Cox was fired and the Special Prosecutor's Office
abolished.

Nader v. Bork cited as authority for holding that the firing
of Cox the abolition of the special prosecutor was illegal.
P. 410.
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5. Hootch v. Alaska State-Operated School System, 536 P.2d
806 (Alaska 1975).

Suit by native Alaskan high school students to compel state
to locate high schools in their rural communities.

Nader v. Bork cited for proposition that "An administrative
agency may modify or repeal its regulations so long as such
action is neither arbitrary nor unreasonable." P. 806 n.52.

6. Wilt v. Beal, 363 A.2d 876 (Penn. 1976).

Action by a member of Pennsylvania House of Representatives
to enjoin the Secretary of Public Welfare and the State
Treasuer from taking steps to use and operate the recently
completed Altoona Geriatic Center as a mental health
facility.

Nader v. Bork is cited twice: once as an example of an
instance in which legislators were given standing to sue and
second for the proposition that "certain additional duties
are placed upon members of the legislative branch which find
no counterpart in the duties placed upon the citizens the
legislators represent." P. 881.

7. Niemeier v. Watergate Special Prosecution Force, 565 F.2d
967 (7th Cir. 1977).

Action under Freedom of Information Act to compel disclosure
of memorandum written by staff to Mr. Jaworski justifying
the decision not to prosecute former President Nixon after
President Nixon had resigned and been pardoned.

Nader v. Bork is cited in a footnote discussing the
regulation setting forth the duties of the Special
Prosecutor. The footnote stated: "The dismissal of Cox was
subsequently held to be illegal in Nader v. Bork, 366 F.
Supp. 104 (D.D.C.1973)." P. 970, n.3.

8. Viles v. Claytor, 481 F. Supp. 465 (D.D.C.1979).

Suit by a commander in the U.S. Naval Dental Corps claiming
that he was wrongfully denied a promotion to captain because
the review board was not constituted as required by
regulation.

Nader v. Bork cited for proposition that "the power to
revoke or change an administrative agency regulation is not
unlimited." P. 469 n.12.

9. United States v. RCA Alaska Communications, Inc., 597
P.2d 489 (1979).
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Alaska telephone company seeks review of state public
utilities commission decision denying interim rate increase.

Nader v. Bork cited as support for rule that "in general an
administrative agency must comply with its own regulations."
P. 498 n.20.

10. Borders v. Reaaan, 518 F. Supp. 250 (D.D.C. 1981).

Member of District of Columbia Judicial Nomination
Commission who had been appointed by previous President sues
for injunction and declaratory relief to prevent his removal
by President Reagan.

In striking down the attempt to remove, the court says it
finds Nader v. Bork distinguishable from cases in which
discharges have been filed. P. 264.

11. Banzhaf v. Smith, 588 F.Supp. 1489 (D.D.C. 1984).

Action brought under Ethics in Government Act to require the
Attorney General to appoint an Independent Counsel to
investigate whether criminal offenses were committed by high
level officials m course of alleged transmittal of certain
briefing materials from the White House to headquarters of
presidential candidate.

Nader v. Bork cited for proposition that "the Attorney
General may, on his own, appoint a special prosecutor
whether or not he is required to do so by a court." P.1510.

12. In re Sealed Case (No. 87-5247) (D.C.Cir., Auaust 20,
1987).

Appeal by Oliver North from order holding him in contempt
for refusing to comply with a grand jury subpoena. North
claims that the Independent Counsel lacked authority to
conduct the grand jury proceeding under either the Ethics
Act or under an appointment by the Attorney General.

The court ruled that the appointment by the Attorney General
was valid. The court said that the Independent Counsel was
not an officer of the United States requiring Senate
confirmation but rather an "inferior" officer. One indicia
of this is that the Independent Counsel may be abolished at
any time by the Attorney General.

Nader v. Bork is cited as follows:

n.33 In Nader v. Bork, 366 F.Supp. 104, 108-09
(D.D.C.1973), the district court found arbitrary
and capricious the October 23, 1973, rescission of
the regulation creating the Office of Watergate
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Special Prosecutor, inferring from its
repromulgation three weeks later that it was
rescinded only to permit a result—the firing of
Archibald Cox--that "could not legally have been
accomplished while the regulation was in effect
under the circumstances presented." Id. at 109.
Cf. Vitarelli v. Seaton, 359 U.S. 535, 545-46
(1959). We are not presented with similar facts
here and thus need not decide whether that
analysis was correct. Nor does the Attorney
General's March 5, 1987, regulation require, as a
condition of its rescission, the consent of the
Independent Counsel: Iran/Contra. Accordingly, we
need not decide either whether the district court
in Nader v. Bork properly relied upon the
alternative ground that the rescission was invalid
because Cox had not consented to it, as the
regulation purported to require. 366 F. Supp. 108.
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Appendix C

Robert Bork's Firing of Archibald Cox:
A Chronology

June 17, 1972

November 7, 1972

January 4, 1973

January 8, 1973

January 17, 1973

January 30, 1973

February 1, 1973

February 7, 197 3

March 23, 197 3

April 30, 1973

April 30, 1973

Kay 7, 197 3

May 9, 1973

Burglars break into Democratic National
Headquarters at the Watergate.

President Nixon reelected.

President Nixon nominates Robert Bork
toserve as Solicitor General.

Trial of Watergate burglars begins
before Judge Sirica.

Confirmation hearing for Robert Bork as
Solicitor General. Appointment not to
take effect until departure of Erwin
Griswold in mid-summer.

Trial of Watergate burglars ends.

Senate confirms Bork appointment.

Senate unanimously votes to create
Select Watergate Committee.

Judge Sirica sentences Watergate
burglars, reads McCord letter alleging
that others are involved.

President Nixon announces resignation of
Richard Kleindienst as Attorney General
and the resignations of H.R. Haldeman,
John Ehrlichman, and John Dean as key
White House aides.

President Nixon announces appointment of
Elliot Richardson as Attorney General.
States that Richardson will be in "full
charge" of the Watergate investigation
and will have authority to appoint a
Special Prosecutor.

Richardson announces that he will
appoint a special prosecutor.

Senate begins confirmation hearings
on Richardson nomination. Virtually all
testimony concerns appointment of
special prosecutor. Richardson indicates
that he will seek the Committee's
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May 17, 1973

May 18, 1973

May 21, 1973

May 23, 1973

May 25, 1973

June 4, 1973

June 19, 1973

June 26, 1973

July 16, 1973

July 18, 1973

July 23, 1973

July 23, 1973

July 26, 1973

August 2, 1973

endorsement of his choice as special
prosecutor.

Senate Watergate Committee (Ervin
Committee) begins public hearings.

Richardson appoints Archibald Cox as
Special Prosecutor.

Richardson and Cox appear before
Senate Judiciary Committee. Richardson
publicly issues guidelines for the
Watergate Special Prosecutor. These
state that: "The special prosecutor
will not be removed from his duties
except for extraordinary improprieties
on his part." Committee endorses the
selection of Cox.

Richardson confirmed by Senate.

Cox assumes duties.

Richardson publishes regulation.

Robert Bork commissioned as Solicitor
General (upon departure of Erwin
Griswold).

Robert Bork sworn into office.

Existence of White House taping system
revealed to Ervin Committee by Alexander
Butterfield.

Cox writes letter to White House
requesting tapes.

At Cox's request Judge Sirica issues
show cause order on the tapes. Ervin
Committee also subpoenas the tapes.

President Nixon nominates William
Ruckelshaus to serve as Deputy Attorney
General.

White House notifies Judge Sirica and
Ervin Committee that it will not deliver
tapes because of executive privilege.

Senate Judiciary Committee begins
hearings on confirmation of William
Ruckelshaus as Deputy Attorney General.
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Bork consulted by Richardson concerning
jurisdiction of special prosecutor.
Writes memo.

Judge Sirica orders Nixon to turn over
the tapes.

Nixon appeals Judge Sirica's order to
turn over the tapes.

Senate confirms Ruckelshaus as Deputy
Attorney General.

D.C. Court cf Appeals upholds Sirica
order requiring Nixon to turn over the
tapes.

White House formulates compromise under
which summaries of the tapes, verified
by Senator Stennis, would be turned over
to the court instead of the tapes
themselves.

October 15-16, 1973 Richardson verbally discusses compromise
with Cox.

August 21, 1973

August 29, 1973

September 10, 1973

September 13, 1973

October 12, 1973

October 15, 1973

October 17, 1973

October 18, 1973

October 19, 1973

October 20, 1973
(Saturday)

Richardson gives Cox written outline of
compromise.

Cox outlines some problems.

White House breaks off discussions with
Cox.

Nixon announces to nationally televised
news conference that he will not appeal
Court of Appeals order and that he will
submit verified summaries, rather than
the actual tapes, to Judge Sirica. Nixon
directs Richardson to order Cox not to
seek further tapes, notes or memoranda
of Presidential conversations.

Richardson refuses to order Cox not to
seek further tapes notes or memoranda of
Presidential conversations.

Cox tells press that he will ask Judge
Sirica to require the actual tapes to be
produced.

Nixon directs Richardson to fire Cox.
Richardson refuses and resigns.
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Nixon orders Ruckelshaus to fire Cox.
Ruckelshaus refuses and resigns.

October 22, 1973
(Monday)

October. 23, 19 7 3

Nixon orders Bork, now the Acting
Attorney General, to fire Cox. Bork
agrees and signs letter drafted by White
House legal consultant Charles Alan
Wright.

Ziegler announces that Nixon has fired
Cox. that Richardson has resigned, that
Ruckelshaus has been fired. Also
announces that the office of
special prosecutor has been abolished
and that the FBI has been instructed to
seal off the offices of Richardson,
Ruckelshaus and the special prosecutor.

FBI seals offices of the Watergate
Special Prosecutor. Great confusion
about status of the staff.

Bork meets with Henry Ruth and
Phillip Lacovara, the two principal Cox
deputies and with Henry Peterson, the
assistant attorney general in charge of
the criminal division. Bork later
testifies that he gave assurances that
the special prosecution would continue
and that the tapes will be pursued. This
testimony is disputed.

Bork formally abolishes Office of the
Special Prosecutor, transfers staff to
criminal division.

House leadership tentatively approves an
inquiry investigating impeachment of
President Nixon.

Bork order abolishing Office of Special
Prosecutor published in Federal
Register. Bork establishes more detailed
chain of succession in Department of
Justice.

Representative Culver introduces bill to
create a court-appointed special
prosecutor. Bill ultimately has 111 co-
sponsors. Other bills also introduced.
Telegrams pour into Washington at record
rate.
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October 24, 1973 Senate Republican leaders urge Nixon to
appoint a new special prosecutor.

October 25, 1973

October 26, 1973

October 28, 1973

October 29, 1973

November 1, 197 3

November 2, 1973

House Judiciary Committee Chairman
Rodino announces that Committee will
proceed "full steam ahead" with
investigation of grounds for
impeachment.

Assistant Attorney General Petersen and
special prosecutor's staff ask Judge
Sirica to take protective custody of
special prosecutor's files.

House Republican Conference members urge
Nixon to appoint new special prosecutor.

Nixon announces that Bork will appoint a
new special prosecutor. Says new special
prosecutor will have "total cooperation"
but will not be given White House
documents involving Presidential
conversations.

Senator Bayh, with 52 co-sponsors,
introduces bill for court-appointed
special prosecutor.

White House Chief of Staff Haig
announces at a news conference that the
new special prosecutor will not have to
pledge not to seek White House
documents.

Senate and House Judiciary Committees
begin hearings on the need for a
statute creating the special prosecutor.

Nixon nominates Senator William Saxbe as
new Attorney General. Bork appoints Leon
Jaworski as the new Special Prosecutor.
Bork says that Jawaorski will have "full
cooperation" and that if Jaworski
decided that he needed presidential
documents there would be no restrictions
on his freedom to seek them.

Bork reissues regulations creating
office of special prosecutor. Wording
identical to previously revoked
regulation except for addition of
assurance to consult eight congressional
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November 5, 1973

November 5, 197 3

November 14, 1973

November 14, 1973

December 7, 197 3

December 17, 1973

January 4, 1974

February 6, 1974

February 14, 1974

July 24, 1974

August 3, 1974

August 29, 1974

January 22, 1975

August 20, 1975

October 1, 1975

leaders before taking action that might
affect independence or tenure.

Jaworski sworn into office.

Bork testifies before House Judiciary
Committee arguing that the present
arrangements are satisfactory and that
no statute is needed.

Judge Gesell issues ruling declaring
that Bork's firing of Cox was illegal.

Bork testifies before Senate Judiciary
Committee arguing against a statute
creating an independent special
prosecutor.

Senator Proxmire begins suit to have
Bork's interim appointment declared to
be illegal for going too long.

Saxbe confirmed as Attorney General.

Saxbe sworn into office.

House votes to investigate "whether
sufficient grounds exist" for
impeachment.

Department of Justice appeals Judge
Gesell's decision.

Supreme Court decision in United States
v. Nixon.

President Nixon resigns.

Plaintiffs move to dismiss appeal in
Nader v. Berk.

Department of Justice moves for summary
reversal in Nader v. Bork.

Department of Justice motion denied.

Appeal in Nader v. Bork dismissed as
moor.

Deparment of Justice moves for a
rehearing en bane in Nader v. Bork.

October 22, 1975 Order dismissing appeal in Nader v. Bork
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November 6, 197 5

January 20, 1977

December 7, 1981

January 27, 1982

February 8, 1982

February 12, 1982

July 1, 1987

amended to return case to district
court to be vacated.

Rehearing en bane in Nader v. Bork
denied.

Bork resigns as Solicitor General.

President Reagan nominates Bork to serve
on the U.S. Court of Appeals for the
District of Columbia Circuit.

Senate Judiciary Committee holds
hearings on Bork's nomination.

Senate confirms Bork nomination.

Bork assumes permanent appointment.

President Reagan nominates Bork to serve
as Associate Justice on the Supreme
Court.
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SCHWARTZ, STEINSAPIR, DOHRMANN & SOMMERS
LAWYERS

SUITE IS2O

LOS ANGELES, CALIFORNIA 9OOIO-2594
(213) 487-57OO

September 22, 1987

EXPRESS MAIL

The Honorable Joseph R. Biden
Senate Judiciary Committee
The United States Senate
Washington, D.C. 20510

Dear Senator Biden and the Honorable Members of the Senate
Judiciary Committee:

On September 21, 1987, at the California State Bar Con-
ference of Delegates, a press conference was called by past
and present leaders of the State Bar and its affiliates to
declare their opposition to Judge Robert Bork's appointment
to the United States Supreme Court and to request the Senate
to deny confirmation of the President's nominee. Bar leaders
calling and participating in the Press Conference include:

Anthony Murray, Past President of the State Bar
of California

Patricia Phillips, Past President of the Los
Angeles County Bar Association

James Brosnahan, Past President of the Bar Associa-
tion of San Francisco

Edward Kallgren, President Elect of the Bar
Association of San Francisco

Charles Dickerson, Vice President of the John M.
Langston Bar Association

Jeffrey Gordon, O'Donnel & Gordon
Jerome Falk, Past President of the Bar Association

of San Francisco
Jack Stutman, Past President of the Los Angeles

County Bar Association
Judy Hamilton, Vice President of the Lawyers Club

of San Diego
Lorraine Loder, President Elect of Women Lawyers of

Los Angeles

00LTRBID.MAF.MAF.il.92287
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The Honorable Joseph R. Biden
September 22, 1987
Page 2

Curtis Namba, President of the Asian Bar Associa-
tion of Sacramento

John McTernan, National Lawyers Guild
Howard L. Watkins, President of the Fresno County

Bar Association
Judy McElvey, Past President of the Bar Association

of San Francisco
Joanne Garvey, Past President of the Bar Associa-

tion of San Francisco
Jim Andrews, President of the Beverly Hills Bar

Association
Richard Kamins, Past President of the Beverly Hills

Bar Association
Bert Tigerman, Past President of the Beverly Hills

Bar Association
Adrienne J. Miller, President of Queens Bench Bar

Association
Renard Shepard, President of the Wiley W. Manual

Bar Association of Sacramento
Robert Switzer, Board Member of California Lawyers

for Individual Freedom

These individuals represent some of the many Bar
Associations in California who are opposed to Judge Bork's
appointment, which include:

Bar Association of San Francisco
Beverly Hills Bar Association
Lawyers Club of San Diego
California Women Lawyers
National Lawyers Guild
National Bar Association
Asian Pacific Bar Association of California
John Langston Bar Association
Barristers of the Bar Association of San Francisco
Women Lawyers of Los Angeles
Wiley W. Manual Bar Association of Sacramento

County
Monterrey County Women Lawyers Association
Queens Bench Bar Association
Southern California Chinese Lawyers Association
Asian Bar Association of Sacramento
Asian American Bar Association of the Greater Bay

Area
Philippino Lawyers Association of Southern
California

OOLTRBID.MAF.MAF.11.92287
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The Honorable Joseph R. Biden
September 22, 1987
Page 3

Asian Law Caucus
La Raza Legal Alliance
National Conference of Black Lawyers
Southern California Asian Pacific American Legal
Center

Korean American Bar Association of the Greater Los
Angeles Area

California Attorneys for Criminal Justice
California Lawyers for Individual Freedom
Los Angeles Lawyers for Human Rights

These Bar Associations are joined in their request that
the Senate reject Judge Bork's confirmation by the hundreds
of California lawyers who signed the enclosed petition while
present at the State Bar Conference held this weekend.

We urge you to recognize the voice of the lawyers of
California when we say that it is our firm belief that Robert
Bork must not be appointed to the Supreme Court. His
appointment puts in jeopardy the Constitution which we are
all pledged to defend and which we hold so dear. Robert
Bork's decisions, speeches and writings clearly reflect that
he is far outside the mainstream of legal reasoning and that
he has no respect for individual liberties guaranteed by our
Consitution. In this Bicentennial year of the Constitution
we must reaffirm the basic tenets of liberty and freedom on
which America was built and reject Judge Bork's nomination to
the Supreme Court.

Sincerely,

Margo A. Feinberg

MAF:cac
Enclosures

cc: Senator Alan Cranston (w/ enclosures)
Senator Pete Wilson (w/ enclosures)

OOLTRBID.MAF.MAF.11.92287
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THE NOMINATION OF JUDGE BORK TO THE UNITED STATES SUPREME COURT

AND THE ADVISE AND CONSENT FUNCTION OF THE UNITED STATES SENATE

JOHN J. FLYNN
HUGH B, BROWN PROFESSOR OF LAW

UNIVERSITY OF UTAH
SALT LAKE CITY, UTAH 84112

(801 581-6679)
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Mr Chairman and Members of the Committee:

My name is John J. Flynn. I am the Hugh B. Brown Professor
of Law at the University of Utah College of Law, Salt Lake City,
Utah. For over twenty-five years I have taught, written about and
practiced antitrust law. I also teach and write in the fields of
Regulated Industries and Jurisprudence or Legal Philosophy. In
addition to extensive writing in these fields, including case-
books in the fields of antitrust and regulated industries, I have
also served as Special Counsel to the Senate Antitrust Subco-
mmittee when it was chaired by the late Senator Philip Hart of
Michigan, I have participated as a lawyer in well over 100
significant antitrust and regulated industry cases, delivered
countless speeches on these topics, served as a final arbitrator
in complex antitrust and regulatory litigation and been a member
of numerous drafting committees and advisor to state and federal
legislators on the topics of antitrust and regulated industries.

I have also had a long term interest in the question of the
role of the Senate in the judicial nominating process. It stems
from activities in the service of Senator Hart when he served on
the Judiciary Committee; a close following of the Fortas-Cars-
well-Haynesworth nominations in the late sixties and my own
candidacy for appointment to the Tenth Circuit Court of Appeals
as the result of the Carter nominating commission process in the
1970's. I have always had an abiding concern for the nominating
processes for judges, particularly for the Senate's role in that
process. I have seen that process go through stages one might
characterize as the "patronage stage" where Senators deferred
(unduly in my judgment) to the interests of the Senator from the
candidate's state; the "Commission stage" where independent
commissions proposed a slate of candidates and politics entered
the process of selecting the nominee once the slate was named.
thereby undermining the independent commission's ability to
attract good candidates without political clout in the first
instance; and the "ideology stage", where the Executive Branch
has sought to load the federal courts with judges holding a
particular social, political and economic ideology and claim that
the Senate has no role in examining the candidate's suitability
for the federal bench other than their ethical and moral qualifi-
cations. In each stage, I have thought that the Senate has failed
to exercise its co-equal role in the judicial nominating process,
by failing to make its own evaluation of the candidate's suit-
ability for appointment. It has done so by failing to examine
closely the candidate's skill and competence with legal reason-
ing, ideological suitability, and capacity for open-minded self-
reflection. It is on each of these grounds that I have serious
questions concerning the nomination of Robert Bork for the
position of Associate Justice of the United States Supreme Court.
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Having said this, I must also emphasize the considerable
risk that a free-wheeling and politically motivated evaluation of
judicial candidates by either the Executive or legislative branch
can unduly politicize the judiciary and do great damage to the
only source of its power — the trust and confidence of the
general public that our judiciary is above politics and comprised
of the most wise, reflective and open-minded persons we can find
to interpret our laws and preserve the values underlying the
Constitution and the laws our representatives in Congress adopt.
Our judges are the trustees of our values, because every legal
decision is a moral decision — a question of ought. 1 Thus, this
Committee and the witnesses before it must walk a fine line
between a thoughtful and reflective examination of the qualifica-
tions and suitability of a candidate to serve in the weighty role
of judge and the temptation to turn that evaluation into a basis
for gaining some political advantage or to play to the passions
of the moment. We are all injured if damage is done to the
public's trust in the institution of the judiciary by nominating
or confirming persons unqualified for the role or by denying
confirmation to those well qualified to serve for reasons having
little or nothing to do with their qualifications for the office.
Undermining public trust in the fairness and competence of our
judiciary does great damage to that institution, because the root
of the judiciary's power and authority is the public's trust in
the fairness, integrity and honesty of the judges serving on
those courts.

1 . F. Cohen, Ethical Systems and Legal Ideals 3 - 7 (1959) ;
Cohen, The Ethical Basis of Legal Criticism, 41 Yale L.J. 201
(1931); Cohen, Transcendental Nonsense and the Functional
Approach, 35 Colum. L. Rev. 809 (1935). In describing the
analytical positivism of the late nineteenth century, Pound
described a state of affairs equally applicable to the current
excessive reliance upon neo-classical economic theorizing to
decide antitrust cases:

In a developed legal system when a judge decides a
cause he seeks, first, to attain justice in that
particular cause, and second, to attain it in accor-
dance with law — that is, on grounds and by a process
prescribed in or provided by law. One must admit that
the strict theory of the last century denied the first
proposition, conceiving the judicial function to begin
and end in applying to an ascertained set a facts a
rigidly defined legal formula definitively prescribed
as such or exactly deduced from authoritatively
prescribed premises.

Pound, The Theory of Judicial Decision, 36 Harv. L.Rev. 940
(1936).

See also, Dworkin, Hard Cases, 88 Harv. L. Rev. 1057 (1975);
Michmelman, Norms and Normativity in the Economic Theory of Law,
62 Minn. L. Rev. 1015 (1978).
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Much has been made of "ideology" as a touchstone for the
Senate to evaluate the candidacy of Judge Bork. I think it is
relevant, but only in a special and relatively narrow sense. We
all walk through life with an ideology — a set of basic moral or
"ought" convictions determining the way we view reality and
defining the standards by which we judge the reality perceived.
That is what causes some of us to favor one sports team over
another, believe in one religion or another or profess allegiance
to one political party or another. If a person has no ideology
whatsoever, they would be a prime candidate for study by all
manner of disciplines. One cannot go through life without a set
of convictions and function as a rational and thinking human
being. Those convictions are the product of education, the use of
language, public and personal definitions of the roles we occupy
and all of our life experiences. They dictate the way we view
reality and the way in which we balance the underlying values or
moral beliefs unavoidably wrapped up in any set of convictions
and the disputes we are called upon to evaluate. It is in part
why we have a system of checks and balances, judicial review and
appellate courts made up of more than one judge. It is also why
most of us have a concern with one party rule, rigid ideologues
on the bench and extremists who claim that only they have the
"truth" in any role in public life.

So the issue for the Senate is not whether a judicial
nominee has an ideology or set of convictions. We need appellate
judges of different ideological beliefs and it would be in-
appropriate for a President or the Senate to insist that all
judges meet a uniform ideological litmus test. Such an approach
to judicial selection would not only unduly politicize the
judiciary, but it would also deprive the judiciary of the clash
of contending ways of understanding the issues brought before it
and deprive judges of a primary source of compulsion to re-
examine their own moral convictions. We would end up with a
judiciary like a one party legislature. In this regard, I think
the President has applied an ideological litmus test for many of
his judicial appointments and failed to seek that diversity of
viewpoint essential to a healthy and well functioning judicial
system capable of fairly and open-mindedly searching for legisla-
tive intent and the underlying moral meaning of the basic
provisions of the Constitution through the clash of different
perspectives on the court. And, it is appropriate for the Senate
to check such a course of conduct by the Executive Branch in the
interests of maintaining and strengthening the quality of the
judiciary.

Ideology is an important consideration for the Senate in
weighing the qualifications of judicial nominees in two addition-
al ways. One is whether the candidate holds ideological views so
far removed from the common mainstream of understanding of the
meaning of our basic laws and methods of legal reasoning as to be
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completely at odds with the basic moral consensus of our society.
If for example, the candidate were a member of the Nazi Party or
a doctrinaire Marxist, it would be quite appropriate for the
Senate to take that into consideration and judge a candidate
unqualified for the important task of applying our common moral
beliefs through the judicial process. By the same token, if the
candidate is a rigid legal positivist — one who believes that
all that judging involves is to apply rigid definitions to
predetermined facts — the Senate should reject the candidate
whatever their ideology as unqualified to carry out the most
basic function of judging. For it is essential to that task to
recognize that every legal decision is a moral decision — an
"ought" question. It is inherent in legal reasoning. This is so
because the words we use to express our laws are symbols — they
provide a guide for understanding the underlying values and moral
objectives the law giver had in mind when adopting the law. Yet,
the connotations wrapped up in those symbols must also be applied
to the specific facts in controversy by determining whether the
connotation of the words denotes the issue and facts in the
controversy before the court.

It is here that the ideology and skill with legal reasoning
of a judge become of overriding importance, for that ideology and
skill will deeply effect the reasoning process of the judge. The
judge must first determine what rules and what facts are relevant
to the analysis; the judge must then determine what the rules and
the facts mean in light of the moral values underlying the rules
and the limitations upon the institution of judicial review; and,
the judge must then determine how the rules found relevant apply
to the facts found relevant. The analysis is a functional one,
not a process of applying predetermined definitions to predeter-
mined facts served up for analysis (rules x facts = decision)
like the resolution of some problem in geometry with its closed
system of assumptions and narrow definition of what the "facts"
can be. 2 What has been troubling many lawyers and some members

2 Little attention is paid today to a profound lesson the
legal realists gave us — the significance of the difficult
process by which it is determined what "facts" are relevant to a
dispute, what those "facts" mean and how those "facts" operate in
the application of the rules to the dispute. Legal realists were
fact skeptics as well as rule skeptics, noting the close inter-
relationship between determining the relevance, meaning and
application of the rules to the determination of the relevance,
meaning and application of the facts. See, J. Frank, Courts On
Trial 316 - 25 (1950); Cook, "Facts and "Statements of Fact", 4
U. Chi.L.Rev. 233 (1936); Cohen, Field Theory and Judicial Logic,
59 Yale L.J. 238 (1950) ; Oliphant, Facts, Opinions, and Value-
Judgments, 10 Texas L.Rev. 127 (1932). Cf. , Leff, Some Realism
About Nominalism, 60 Va. L.Rev. 451 (1974).

The significance and difficulty of determining what the
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of this Committee about Judge Bork, is that he is a follower of
the discredited rules x facts = decision model of reasoning — a
methodology at odds with modern understandings of the nature and
requirements of legal reasoning.

The process of legal reasoning may seem to be a paradox of
having to know what rules are relevant, what they mean and how
they apply in order to know what facts are relevant, what they
mean and how they apply. The way judges break into the analytical
circle is by understanding the moral objectives of the law. And
the way in which a judge understands the moral objectives of the
law is by virtue of the ideology they bring to bear in under-
standing the language of the law and the reality they are asked
to judge. If that ideology is beyond the bounds of our common
understanding and beliefs, for example a belief that all non-
whites and non-males are inferior, you will have a judge who
views reality and the meaning of the rules quite differently from
a judge who believes in a basic equality of all persons without
regard to race or gender. And if you have a judge who is closed
minded about his or her beliefs or — even worse — unaware that
he or she holds a set of ideological beliefs coloring their view
of the meaning and relevance of the rules and the facts, you will

"facts" are and the interrelationship of that process to the
determination of what the "rules" are has even been noted by some
modern economists. See, W. Leontiff,Why Economics Needs Input-
Output Analysis (Interview), Challenge, March-April (1985) at 27:

[E]conomics is getting too far removed from observa-
tion. Observation must be the origin of the idea. Then
there must be an interplay between observation and
theory.

Academic economists in our day have generally not been
subject to the harsh discipline of systematic fact
finding.

See also, A. Kamarck, Economics and the Real World 6 (1983):
"Econometric models that assume accuracy and precision
beyond the margins set by reality have no practical
usefulness (other than as games, teaching aids or as
kinds of finger exercises)and bear the same relation-
ship to economics and economic policy as scientific
fiction has to science — that is, they may require a
good deal of imagination and pseudo-scientific calcula-
tion but are of no help in coping with the real world."

Scientific reasoning, when carried out at its highest and
most constructive level must also deal with the difficult process
of determining what the facts are, what they mean and how they
work in the circumstances under investigation in light of the
theories found relevant, and vice-versa. See, T. Kuhn, The
Structure of Scientific Revolutions (2nd Ed. 1970).
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have a judge incapable of legal reasoning. In a word, you will
have an ideologue beyond rational argument and debate; a person
incapable of re-examining their own beliefs in understanding and
applying our collective beliefs expressed through law to an ever
changing and evolving reality. 3 Such a judge may mouth the words
of "judicial restraint" and "original intent", but it will be the
"judicial restraint" and "original intent" dictated by their own
rose colored ideological glasses. The worst possible case is not
the judge who does so dishonestly. Such a judge is at least aware
of what he or she is doing and like all sinners, may be persuaded
to repent. The worst possible case is a judge unaware that he or
she is mechanically applying a fixed and rigid set of personal
beliefs to define "original intent" and "judicial restraint". For
such a judge is beyond rational argument or a re-examination of
his or her own beliefs in light of contrary evidence, all the
facts in the case, contending moral values at issue and a full
appreciation for all the circumstances underlying the adoption of

3 See, Corwin, The Passing of Dual Federalism, 36 Va. L.Rev.
1 (1950). A similar pattern may be observed with regard to
nineteenth century interpretations of the validity of social
legislation in light of the constitutional guarantee of due
process; the heyday of the era of "substantive due process":

[W]hen in the last quarter of the nineteenth century
our courts were called upon with increasing frequency
to pass on the validity of social legislation, in the
transition from pioneer, rural, agricultural America to
the urban, industrialized America of today, they turned
to an idealized picture of the economic order with
which they were familiar, the principles of which had
been set forth by the classical political economists.
They pictured an ideal society in which there was a
maximum of abstract individual self-assertion. This was
"liberty" as secured in the Fourteenth Amendment. Hence
all limitations upon abstract free self assertion, was
presumably arbitrary. Such legislation sought vainly to
turn back the current of legal progress in its steady
flow from status to contract, and hence was not due
process of law. With such a picture of the social order
and the end of the law before it as the basis of its
conclusion, more than one court disclaimed against
legislation forbidding the payment of wages in orders
on a company store as subversive of the abstract
liberty of the workman reducing him to the position of
the infant, the lunatic, and the felon, and arbitrarily
setting up a status of laborer in a world which had
moved to a regime of contract.

Pound, the Theory of Judicial Decision, 36 Harv. L.Rev. 641, 653-
54 (1923).
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the law. Such a judge becomes a mechanic 4 applying pre-deter-
mined definitions to pre-determined facts oblivious to the fact
that he or she is imposing their own unexamined ideological
beliefs instead of those of the law giver; rather than a person
who weighs the arguments in a self-reflective way — aware that
his or her own beliefs and assumptions of value are important
factors coloring the analysis. Such a judge relies upon a rigid
and deductive form of reasoning, rather than the inductive and
self-reflective method of common law reasoning. The consequences
are the adoption of a process by which the decision maker imposes
his or her own moral beliefs in defining the meaning of the law
and what facts will be permitted to be the "facts" for purposes
of the analysis, rather than engage in a reflective and open-
minded search for original intent or the moral values the law
giver sought to have implemented, skeptical of and reflective
about his or her own moral convictions. While it may be accep-
table (although I doubt effective or constructive) for a poli-
tician or advocate to behave otherwise, it is inherent in and
essential for a person occupying the role of judge to be aware
and critical of their personal convictions if they are to
honestly and reflectively carry out the high responsibility of
seeking justice in accord with the moral assumptions underlying
the law.

It is in these senses that ideology is relevant to an
evaluation of judicial nominees by the Senate. Is the candidate's
ideology beyond the pale and is it held with such a degree of
conviction as to render the candidate incapable of open-mindedly

4 The process of simplifying rules into fixed definitions
for deductive application to predetermined facts in the name of a
"scientific approach" was called "mechanical jurisprudence" by
Pound:

I have referred to mechanical jurisprudence as
scientific because those who administer it believe it
such. But in truth it is not science at all. We no
longer hold anything scientific merely because it
exhibits a rigid scheme of deductions from a priori
conceptions. In the philosophy of today, theories are
instruments, not answers to enigmas, in which we can
rest.

Pound, Mechanical Jurisprudence, 8 Colum. L.Rev. 605, 608 (1908).
In a similar vein, Felix Cohen observed:
There are few judges, psychoanalysts or economists
today who do not begin a consideration of their typical
problems with some formula designed to cause all moral
problems to disappear and to produce an issue purified
for the procedure of positive empirical science. But
the ideals have generally retired to hats from which
later wonders will magically arise.

F. Cohen, The Ethical Basis of Legal Criticism 3 (1959).

8
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reevaluating his or her convictions in the search for the meaning
the law and the facts in the dispute coining before the court.
Also, is it an ideology so rigidly held as to prevent the nominee
from exercising the most basic function of judging: the skillful
and reflective use of legal reasoning to evaluate the facts and
the law rather than the discredited and dangerous method of rigid
deductive reasoning from fixed \ assumptions to predetermined
conclusions. It is in this sense, that I think Senators seriously
concerned about the role of the Senate in the confirmation
process, seriously concerned about the institution of judicial
review and the integrity of the courts and seriously concerned
about fairness to the candidate can and should weigh the ideology
and analytical skills of a candidate. It is at this point, where
I have serious concerns with the nomination of Judge Bork for the
important role of Associate Justice of the United States Supreme
Court.

My study of Judge Bork's record, his writings before and
after his appointment to the Circuit Court of Appeals for the
District of Columbia and his judicial opinions, indicate that he
does not exercise reflectively the skill of legal reasoning in
his thinking process, that his thinking processes are captured by
a rigid ideology of neo-classical economic theorizing and the
normative choices underlying it, that he practices a methodology
of reasoning deductively from fixed premises to pre-ordained con-
clusions and that he is not reflective about his ideological
convictions in the open-minded way we should require of our
judges. Despite repeated protestations to the contrary, Judge
Bork ends up doing the opposite of what he proclaims to be most
essential in judging — to follow "original intent" and a course
of "judicial restraint". He imposes his own moral views without
regard for those of the lawgiver. Moreover, I am convinced he
does so not dishonestly, but because he is convinced that legal
reasoning consists of rules x facts = decision and that it would
be unconstitutional for judges to act otherwise.

These characteristics explain why many of Judge Bork's
writings and statements cause consternation in the minds of fair-
minded persons and members of this Committee and they explain why
there is such a departure from Judge Bork's interpretation of
"original intent" and those of the vast majority of scholars who
have studied the subjects he has expounded upon. These char-
acteristics also explain why there is such a vast difference in
the labels which have been applied to Judge Bork's actions and
positions from the perspective of whether he is a judicial
"activist" or a believer in judicial "restraint"; whether he
slavishly follows the intent of the draftsmen of the Constitution
and the Congress in interpreting the law or whether he sub-
stitutes his views and values in interpreting the law for those
of the lawgiver. It is my conclusion that Judge Bork unavoidably
substitutes his beliefs for those of the lawgiver because of the
rigidity with which he holds those views and because of his
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disdain for what is commonly believed to be the essence of legal
reasoning; and worse yet, that he does so oblivious to the fact
that he is doing so because he rejects what is the inevitable
essence of legal reasoning.

Basic to my concerns about Judge Bork's suitability for the
high post for which he has been nominated is the nature of legal
reasoning. From all of his writings, it is apparent to me that
Judge Bork is a firm follower of a long discredited method of
legal reasoning — analytical positivism. Under this method of
reasoning, a method of reasoning similar to that found in
geometry, one establishes a fixed major premise of abstract
definitions for the rules to be applied, selects those facts
consistent with the assumptions underlying the rules, and
multiplies one times the other to produce the "right" result.
There is, of course, the obvious question of how one goes about
establishing the fixed definitions which dictate what "facts"
will be allowed to be "facts" for purposes of the analysis and
what values will be permitted to be the values underlying the
decision. In Judge Bork's case, he usually sidesteps the issue by
simplistic moral declarations that there is no right or privacy
in the constitution and questionable factual assumptions that
employees are free to choose between a job and sterility or takes
refuge in the claim that a "scientific model" like that provided
by neo-classical economic theorizing establish first premises or
that the meaning he chooses to pour into the words used by the
law is the only objective meaning possible. These claims are
buttressed by the further claim that anything less, including the
widely shared belief that the process inherently and unavoidable
involves discretion — albeit — a bounded discretion, con-
stitutes an unconstitutional exercise of legislative power by
non-elected judges. It is the method of reasoning followed by
many judges in the late nineteenth century and produced judges
like Field, VanDeventer Butler, McReynolds, Sutherland and others
who assumed the power to define economic policy in the name of
"original intent" and "judicial restraint". They were, of course,
the judges who led to the paralysis of government and provoked
the extreme threat to an independent judiciary in the form of the
court packing plan of President Roosevelt. Hidden beneath the
veneer of their mechanical jurisprudence of rules x facts =
decision was the assumption of a set of values contrary to the
values underlying the Constitution and oblivious to the evolving
reality of nineteenth and twentieth century America. Those values
included an assumption of the absolutism of property rights and
the absolute sanctity of contract rights without regard for the
underlying values of the Constitution and evolutions in reality.
A further assumption was an absolutism of majority rule in all
areas outside of property and contract rights, thereby causing
such judges to place little value on individual civil rights in
the face of legislation severely limiting such rights. Thus, the
Court could find corporations to be "persons" within the meaning
of the Fourteenth Amendment without argument or explanation and

10
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the Court could strike down legislation limiting the hours of
work for children and women on the assumption that there was
equality of bargaining power in what were sweatshops exploiting
the poor and the young. Because the terms and conditions of
contract rights could not be reasonably limited in light of an
absolute right of freedom of contract and the mechanical reason-
ing by which the definition was applied, such judges ignored the
deeper moral objectives for protecting the right to contract
freely and the role of the state in defining the terms and
conditions of the property and contract rights it would permit
its power to be used to enforce. Moreover, their idealized
picture of the world underlying their fixed ideological view,
caused them also to ignore the reality of the dispute before the
court in favor of a non-existent reality necessary to their
ideological moral assumptions and reliance upon rigid deductive
logic to implement their unexamined assumptions.

I believe that Judge Bork engages in the same form of
mechanical jurisprudence, reasoning deductively from rigid and
fixed ideological assumptions and views of the world to the
predetermined conclusions dictated by a methodology completely at
odds with modern insights about the nature of legal reasoning and
the burden of weighing the conflicting moral goals of the law and
views of reality a judge must carry. Similarly, beneath the
claimed objectivity of his evaluation of "original intent" lies a
package of moral beliefs prizing property and contract rights and
majority rule when it comes to individual civil rights. He does
so without questioning his own in-going assumptions and without
recognizing or admitting that his assumptions are based on a
series of unexamined moral or normative assumptions and the
exercise of discretion in determining what values and what facts
are relevant to the dispute. A judge rendered incapable or
unwilling to re-examine his or her own moral assumptions in
determining what the law and facts are and what they mean, is
incapable of engaging in the most fundamental function we should
expect of our judges — the artful, reflective and constrained
exercise of the discretion we have confided in judges to imple-
ment, preserve and protect the basic values we have expressed
through our laws. Instead, such a judge becomes an advocate of
his or her ideology and ends up imposing his or her own uncon-
sidered moral views upon the frozen reality dictated by his
ideology in lieu of those the community has expressed through its
laws and expects to be applied reflectively and wisely to
evolving reality.

It is by this process, for example, that Judge Bork has
repeatedly asserted that the only goal Congress intended for
antitrust policy is to maximize "consumer welfare" — not the
concept of "consumer welfare" those words would conjure up in the
mind of most people, but the narrow, restrictive and highly
technical concept of "consumer welfare" mechanically deduced from
the artificial and abstract factual and moral assumptions of neo-

11
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classical economic theorizing. That concept, premised upon
abstract and static assumptions of perfect competition in a world
of instant and equally shared information by tautologically
defined "rational maximizers", 5 is used to sum up the sole goal

5 By rational it is meant that individuals are "rational"
maximizers of their ends in life and that the observer can tell
what people want and how much they want by observing how much
they are willing to pay for it. It is claimed by law and econom-
ics advocates that economists have no concern for the wisdom or
morality of the choices made, theirs is but an accounting
function of toting up the choices made. It should be noted that
the definition is circular since rational is whatever is chosen
and whatever is chosen is rational — a definition which under-
lies a philosophy of extreme utilitarianism and one which can be
made the basis for a philosophy of radical libertarianism. The
late Arthur Leff commenting upon Richard Posner's unquestioned
use of the neo-classical concept of "rational" in his book
Economic Analysis of Law observed:

Thus what people do is good, and its goodness can
be determined by looking at what it is they do. In
place of the more arbitrary normative "goods" of
formalism, and in place of the more complicated "goods"
of Realism, stands the simple definitionally circular
"value" of Posner's book. If human desire itself
becomes normative (in the sense that it cannot be
criticized), and if human desire is made definitionally
identical with certain human acts, then those human
acts are also beyond criticism in normative or
efficiency terms; everyone is doing as best as he can
exactly what he set out to do which, by definition, is
"good" for him. In those terms it is not at all
surprising that economic analyses have considerable
power in predicting how people in fact behave.

Leff, Economic Analysis of Law: Some Realism About Nominalism, 60
Va. L.Rev. 451, 480 (1974).

This is the basis for the claim that this form of "economic"
analysis is value free and does not involve any subjective
criticism of the choices made. The tautology makes criticism
impossible once the basic definitions are in place and it is the
basis of the superficial claim that the model is "scientific" in
the sense of being neutral and objective.

For an exhaustive examination of the underlying assumption
of "rationality" in light of several disciplines and empirical
studies, see Harrison, Egoism, Altruism, and Market Illusions:
The Limits of Law and Economics, 33 UCLA L. Rev. 1309 (1986) .
Professor Harrison concludes his impressive analysis of the
rationality assumption underlying the "law and economics"
movement with the observation: "It has become a particularly
virulent form of crabgrass that too many measure by the ground it
covers rather than by any real nurturing it provides. Before we

12
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of antitrust policy as: "the effort to improve allocative
efficiency without impairing productive efficiency so greatly as
to produce either no gain or a net loss in consumer welfare."6

The meaning of "consumer welfare", the basic and only value Judge
Bork reads into the legislative intent of the antitrust laws, is
limited to conduct which is "output restricting" and hence
detrimental to allocative and productive efficiency — all within
the fixed and artificial factual and normative assumptions of the
model.

Elsewhere, I have examined in some detail the assumptions
and methodology by which neo-classical theorists have derived
from what I call an inverted pyramid of reasoning premised on
wholly unrealistic normative and factual premises to arrive at
these misleading slogans of "rationality", "efficiency" and
"consumer welfare". 7 I attach those articles and others as an
appendix for anyone interested, but will not disrupt the flow of
this statement by a detour into what is a highly complex techni-
cal and philosophical debate which I think demonstrates the
irrationality of the model and the absurdity of basing legal
decisions upon its mechanically derived conclusions. Suffice it
to say at this point, these concepts should not be confused with
their ordinary meaning. Nor, should one be misled when Judge Bork

abandon the legal field to economics, we had better measure more
carefully the fertile thought of other disciplines." Id. at 1363.

The assumption of "rationality" is also transferred to
"institutions Adam Smith never dreamed of" so that corporations
and the other complex collectives of modern life can also be
assumed to be acting rationally at all times or "as if" they were
acting rationally. Errors in judgment as to how to maximize by
individuals or collectives are presumably disciplined by the
assumed existence of other rational maximizers operating in an
assumed perfectly competitive market. For criticisms of the
assumptions, see, Flynn, The Misuse of Economic Analysis in
Antitrust Litigation, 12 Sw. U.L.Rev. 335, 348 (1981). See also,
Schwartz, "Justice" and Other Non-Economic Goals of Antitrust,
127 U. Pa. L.Rev. 1076 (1979); Schwartz, Institutional Size and
Individual Liberty: Authoritarian Aspects of Bigness, 55 Nw. U.L.
Rev. 4 (1960).

6 R. Bork, The Antitrust Paradox 91 (1978).

7 Flynn, The Misuse of Economic Analysis In Antitrust
Litigation, 12 Sw. U.L.Rev. 335 (1981); Flynn, "Reaganomics" and
Antitrust Enforcement: A Jurisprudential Critique, 1983 Utah
L.Rev. 269; Flynn, The "Is" and "Ought" of Vertical Restraints
after Monsanto v. Spray-Rite Service Corp.. 71 Cornell L. Rev.
1095 (1986); Flynn, An Antitrust Allegory, 38 Hast. L.J. 517 (1987).

13
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uses the concepts "competition", "consumer welfare" and "ef-
ficiency" that he is using 1;hem in the sense in which they are
used in everyday language. He is using them in a highly technical
and special way; the way dictated by the assumptions, methodology
and constraints of neo-classical economic theorizing. It is this
theorizing, a school of thought developed well after the adoption
of the antitrust laws, which Judge Bork claims the Congresses
which adopted the antitrust laws intended the courts to imple-
ment.

Everyone that I know of who has made a considered study of
the legislative history of the major antitrust laws flatly
rejects Judge Bork's assertion 8 — scholarship Judge Bork has
continually ignored except to state that to the extent that
Congress intended judges to balance a series of social, political
and economic goals in interpreting the antitrust laws, they have
charged the courts with an unconstitutional duty. 9 When it comes

8 Fox, The Modernization of Antitrust: A New Equilibrium, 66
Cornell L.Rev. 1140 (1981); Fox, The Politics of Law and Econom-
ics In Judicial Decision Making: Antitrust As a Window, 61 NYU
L.Rev. 554 (1986); Lande, Wealth Transfers as the Original and
Primary Concern of Antitrust: The Efficiency Interpretations
Challenged, 34 Hastings L.J. 65 (1982); May, Antitrust Practice
In the Formative Era: The Constitutional and Conceptual Reach of
State Antitrust Law, 1880 - 1918, 135 U.Pa.L.Rev. 495 (1987),-
Pitofsky The Political Content of Antitrust, 127 U.Pa. L.Rev.
1051 (1979); Rowe, The Decline of Antitrust and the Delusion of
Models: The Faustian Pact of Law and Economics, 72 Geo. L.J. 1511
(1984) Schwartz, "Justice" and other Non-Economic Goals of
Antitrust, 127 U.Pa. L.Rev. 1076 (1979); Symposium, The Economic,
Political and Social Goals of Antitrust Policy, 125 U.Pa. L. Rev.
1182 (1977). See generally, W. Letwin, Law and Economic Policy:
The Evolution of the Sherman Antitrust Act (1966); H. Thorelli,
The Federal Antitrust Policy — Organization of an American
Tradition (1954); Limbaugh, Historic Origins of Anti-Trust
Legislation, 18 Mo. L.Rev. 215 (1953).

9 Bork, The Role of Courts In Applying Economics, 54
Antitrust L.J. 21, 24 (1985) : "In any case, courts are not, I
believe, entitled to balance such things as consumer welfare
against small business welfare without engaging in a task that is
so unconfinedly legislative as to be unconstitutional. That is
why I think given the way our present antitrust laws are written
— they could not be written otherwise — courts must adopt
consumer welfare as their sole guide in deciding cases." See
also, Bork, Anticipating Antitrust's Centennial, unpublished
remarks made before the Association of the Bar of The City of New
York, November 15, 1986.

Underlying these statements is the assumption that neo-
classical economic theorizing is objective and non-value laden

14
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to determining the legislative history of the antitrust laws, it
is patently apparent that Judge Bork's political and economic
ideology dictates what he thinks that history means in lieu of
what Congress intended. His legal positivism leaves him with no
alternative other than to seek fixed definitions to be applied to
fixed facts without regard for the intent of Congress or the
reality of the dispute. It is clear that because of the rigidity
with which he holds his unexamined and unexaminable convictions,
that his reading of that legislative history is a case of
believing is seeing, rather than seeing is believing. 1 0 Since

and that a finding that Congress did intend courts to weigh
several values in implementing the antitrust laws would result in
a finding the antitrust laws are unconstitutional. So much for
original intent and judicial activism, as well as the past
century of jurisprudence and legal philosophy. See, Harrison,
Egoism, Altruism, and Market Illusions: The Limits of Law and
Economics, 33 UCLA L. Rev. 1309 (1986); Leff, Economic Analysis
of Law: Some Realism About Nominalism, 60 Va. L. Rev. 451 (1974) .

1 0 Judge Bork is perhaps the clearest and most sophisticated
exponent of the necessity (value) of courts following a positiv-
istic approach in antitrust analysis, although he does not
address the troubling jurisprudential question of whether it is
possible. It is a method of coming up first with a model and then
fitting reality within the model, rather than examining reality
aware of one's own assumptions and convictions in an attempt to
understand the values the law giver intended the courts to
implement. This process is, of course, the reverse of the common
law reasoning process and results in the judge imposing his or
her own moral views in lieu of those of the lawgiver. Judge Bork
arrives at this position because he is a legal positivist who
rejects the mainstream understanding of the nature of legal
reasoning and the basic proposition that every legal decision is
unavoidable a moral decision because of the nature of language,
human reasoning and our methods for perceiving reality. It is an
invitation to ignore "original intent" and engage in extreme
"judicial activism" by first constructing a model and then
imposing it on the investigation of the law giver's intent. Judge
Bork is quite open in his advocacy of such an approach; a metho-
dology which underlies his approach to legal analysis generally.
He has written:

The need of the law generally is for the
systematic development of normative models of judicial
behavior, models which, while they cannot attain, will
at least distantly approach the rigor of the descrip-
tive models of basic economic theory. Until we have
such models, criticism of the courts for having the
wrong goals will generally be empty, the mere assertion
of a different set of personal preferences. That is a
deplorable condition, since it means that we lack
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Judge Bork's study of the history of the Sherman Act is the most
extensive and explicit example of his methodology for determining
legislative intent, it is a perfect case study for proving or
disproving my contention that Judge Bork is a rigid ideologue who
misuses legal reasoning to justify imposing his own values and
assumptions when interpreting the law and defining the relevant
facts on antitrust policy while ignoring the goals of the
lawgiver, and thus lacks the appropriate open mindedness and
skill with legal reasoning for a position on the United States
Supreme Court.

On four occasions I have made detailed studies of the

valid, objective standards for evaluating and controll-
ing judicial performance. In such circumstance, we
cannot attain a "rule of law".

Whether one looks at the texts of the antitrust
statutes, the legislative intent behind them, or the
requirements of proper judicial behavior, therefore,
the case is overwhelming for judicial adherence to the
single goal of consumer welfare in the interpretation
of the antitrust laws. Only that goal is consistent
with congressional intent, and, equally important, only
that goal permits courts to behave responsibly and to
achieve the virtues appropriate to law.

There is no body of knowledge other than conventional
price theory that can serve as a guide to the effects
of business behavior upon consumer welfare [as defined
by the model]. To abandon economic theory is to abandon
the possibility of a rational antitrust law.

R. Bork, The Antitrust Paradox 72, 89, 117 (1978).

In commenting on a similar philosophy of positivism underly-
ing Posner's Economic Analysis of Law, Arthur Leff observed: "all
you have ended up doing is substituting for the arbitrariness of
ethics the impossibilities of epistemology."
Leff, supra at 456.

Some advocates of the positivism underlying a rigid applica-
tion of the model, notably Judge Easterbrook, do not even
acknowledge or apparently understand the substantial jurispruden-
tial problems with positivism. See the Easterbrook - Tribe debate
over the role of utilitarian analysis in Supreme Court analysis
of economic issues: Easterbrook, The Court and the Economic
System, 98 Harv. L.Rev. 2 (1984); Tribe, Constitutional Calculus:
Equal Justice of Economic Efficiency?, 98 Harv. L.Rev. 592
(1985) ; Easterbrook, Method, Result and Authority: A Reply, 98
Harv. L.Rev. 622 (1985).
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legislative intent behind the Sherman Act and the other major
antitrust laws. I did so first when writing a book on state
antitrust policy; 1 1 second when I was so startled by Judge
Bork's conclusion in a 1966 article asserting the claim that his
concept of "consumer welfare" was the sole goal intended by
Congress that I went back and reread that legislative history to
see if I had missed something (I had not and he did) ; 1 2 third
when organizing hearings on the goals of antitrust policy for the
Senate Antitrust Subcommittee and the Committee on Small Busi-
ness; 1 3 and, fourth when considering filing a statement with
this Committee on the question of whether to confirm Judge Bork
for the United States Supreme Court. I have attached as an
appendix a copy of the complete debate in Congress on the Sherman
Act as printed in volumes 20 and 21 of the Congressional Record
so that the skeptical can compare Judge Bork's claim with my
analysis of his claim. What follows is a breakdown of Judge
Bork's analysis of the legislative intent and a comparison of his
analysis with the words and intent of those who drafted and
adopted the Sherman Act.

Judge Bork's original analysis of the legislative history
and the one he still abides by despite the unanimous scholarly
commentary to the contrary, 1 4 begins with seven general observa-
tions, each of which he claims indicates the inevitability of the
conclusion that Congress only intended "consumer welfare" as the
sole goal of antitrust policy. The logic of each of these general
observations is clearly a case of imposing Judge Bork's in-going
and fixed assumption in the eternal verities and truth of the
neo-classical model and its technical definitions upon what the
Congress intended and meant when adopting the antitrust laws
through his rigid form of analytical positivism, rather than an
open-minded search for the meaning of Congress's goals in light
of the record and contemporary understandings about the nature of
legal reasoning. Those generalities are:

1 1 J. Flynn, Federalism and State Antitrust Policy (1964)

1 2 Bork, Legislative Intent and the Policy of the Sherman
Act, 9 J.L. & Econ. 7 (1966). An analysis repeated in R. Bork,
The Antitrust Paradox 50 - 71 (1978).

1 3 Hearings, Small Business and Society, Senate Antitrust
Subcommittee and Small Business Committee, 94th Cong., 1st Sess.
(1975).

14. See Bork, supra note 12; Rothery Storage & Van v. Atlas
Van Lines, 792 F.2d 210 (D.C.Cir. 1986)(also suggesting that
several Supreme Court antitrust opinions have been implicitly
overruled by virtue of the logic of his assumptions and those of
the neo-classical model).

17
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Generality 1

BORK ANALYSIS

The bills and debate indicate the sole goal of antitrust legisla-
tion was the protection of "consumer welfare" ( consumer welfare
as defined by neo-classical theorizing)
LEGISLATIVE HISTORY: Nowhere in the legislative history if there
any mention of the neo-classical concept of consumer welfare.
Indeed, neo-classical theorizing did not arise or become general-
ly known until well after the passage of the basic antitrust
laws. The most exhaustive study of that history and contemporary
events concluded that Congress ignored economists and vice-versa
when drafting and adopting the Sherman Act. See H.B. Thorelli,
The Federal Antitrust Policy 226, 311 - 29 (1955). While
Congress was concerned with preserving the efficiencies (produc-
tive, allocative, inventive, wealth distribution, etc) of
combinations of capital and labor, that concern was understood in
a far more general sense and was to be balanced with several
other values and the reality of particular disputes coming before
the courts. There is no indication that judges were expected to
decide the reality of particular disputes by first positing an
abstract, static and artificial model of reality (not then in
existence), derive fixed rules from the model, and then apply
those unrealistic rules to a predetermined reality. Instead,
Congress expected judges to apply common law rules and common law
legal reasoning to the reality arising under the antitrust laws
and decide cases in accord with the general values Congress
sought to achieve in light of the particular reality of the cases
arising under the law.

Generality 2

BORK ANALYSIS: The rules of law which Congress foresaw are
inconsistent with any other premise other than consumer welfare.
Namely, rules prohibiting cartel agreements, monopolistic mergers
and predatory business practices.

LEGISLATIVE HISTORY:Such rules as selected by Judge Bork are not
inconsistent with the other values ( I.e., prohibition on unfair
wealth transfers, preserving competition as a process, restrict-

18



4613

ing monopolistic mergers and curbing the political power of con-
centrated industries)of central concern to Congress. Moreover,
many of the other "rules of law which Congress foresaw" are
inconsistent with the narrow and technical neoclassical concept
of "consumer welfare". For example, a rule of law prohibiting
coercion in forcing an individual to give up a business without
regard for the neo-classical "efficiency" concerns (20 Cong. Rec.
1167, colloquy between Senators Salisbury and Hoar); prohibiting
undue wealth transfers from consumers to sellers (20 Cong Rec.
1457, remarks of Senator Jones, 21 Cong Rec. 2457, remarks of
Senator Sherman; 21 Cong. Rec. 2 646, remarks of Senator Reagan);
an intention to adopt common law prohibitions on restraints of
trade (21 Cong Rec. 2457, remarks of Senator Sherman); a policy
of prohibiting undue wealth transfers without regard for
"efficiency" (21 Cong. Rec. 2460, remarks of Senator Sherman);
the explicit mention of a specific intent to include a rule
prohibiting vertical price fixing by the House manager of the
bill (21 Cong. Rec. 4089 - 90, remarks of Congressman Cul-
bertson).

Generality 3

BORK ANALYSIS: Congress was very concerned that the law should
not interfere with business "efficiency". Changing the prohibi-
tion on monopolies from one of banning "monopoly" to banning
"monopolization" is a strong indication of a Congressional
preoccupation with "efficiency".

LEGISLATIVE HISTORY: There is no analysis of business "efficien-
cy" as that concept is narrowly and technically defined by neo-
classical theorizing in the legislative history. There are
numerous remarks made with regard to not outlawing the right to
combine to form partnerships or corporations and remarks support-
ing the combination of capital where the nature of the business
required such — a use of the far broader and more general
meaning of "efficiency" than the narrow and artificial meaning of
allocative and productive efficiency used by neo-classical
theorists. (21 Cong. Rec. 2457, remarks of Senator Sherman); (21
Cong Rec. 2 605, remarks of Senator Stewart in opposition to the
bill because it could be interpreted as banning the formation of
partnerships and corporations)(21 Cong. Rec. 4094, rejection of
proposal by Congressman Wilson, opponent of the bill advocating a
policy of no tariffs and reliance upon laissez faire in lieu of
the bill). The concept of "monopolize" was expressly defined in
the House debates without reference to the as yet undiscovered
and narrow meaning of the concept proffered by neo-classical
theorizing to mean "to engross, to obtain by any means exclusive
rights of trade to any place or within any country or district,
as to monopolize trade." (21 Cong. Rec. 4090, remarks of House
manager of the bill, Rep. Culbertson). In the Senate debate where
the prohibition on monopoly was changed to one of prohibiting
"monopolization", the Senate did so in order to avoid punishing
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individual effort and skill resulting in an individual gaining
all the business, and not to immunize conduct where such conduct
precluded others from engaging in business, even though the
conduct might be "efficient" under the dictates of the model. (21
Cong. Rec. 3151 - 52).

Generality 4

BORK ANALYSIS: By expressing great concern for labor and agricul-
tural combinations, yet failing to expressly exempt them from the
act, the proponents of exempting such aggregations were somehow
expressing an intent to preclude the courts from weighing values
other than "consumer welfare" in interpreting the Act.

LEGISLATIVE HISTORY: This argument by Judge Bork is confused and
confusing, since it seems to be suggesting one can derive an
affirmative intent to preclude the courts from considering values
other than consumer welfare by the failure to exempt labor and
farm organizations from the bill; combinations for which many in
Congress expressed social and political concerns. Such a con-
voluted stretching of the record would surely amaze the members
of Congress which adopted the bill. The reason they were not
expressly exempted is that Senator Sherman and others believed
that "non-business" combinations of laborers and farmers formed
"purely for defensive purposes" against business trusts were not
intended to be covered by the bill. They were viewed as the
social, political and economic (via unfair wealth transfers)
victims of business interests; beneficiaries of the bill by
virtue of securing to them the benefits of a competitive process
for social, political and economic reasons. (20 Cong. Rec. 1458,
21 Cong. Rec 2562, remarks of Senator Sherman "They are not
business combinations")(21 Cong. Rec. 2 606, remarks of Senator
George in opposition to the bill in the name of laissez faire and
efficiency); (21 Cong. Rec. 2726 - 2731, debate over whether the
bill applies to labor and agricultural organizations).

Generality 5

BORK ANALYSIS: Given the narrow view of the commerce power at the
time the Act was adopted, it is doubtful Congress intended to
give courts the power to make broad social and political deci-
sions. Ends of legislation under the commerce power were gen-
erally thought to be "commercial" in nature.

LEGISLATIVE HISTORY: The debate over the scope of the commerce
clause was focused on the means by which Congress could regulate,
not the ends for which it could regulate. The debate is replete
with statements of the political, social and economic objectives
of the legislation. Also, analogies to the constitutionality of
legislation enacted for moral ends like transporting liquor to
states prohibiting its sale in order to protect the moral
judgment of the state seeking to ban liquor sales were relied
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upon to support the propriety of relying on the Commerce power in
enacting the law for social and political goals.

Generality 6

BORK ANALYSIS: Congress recognized that broad discretion was
being granted to the courts, "but not one speaker suggested that
discretion included the power to consider any values other than
consumer welfare."

LEGISLATIVE HISTORY; This statement is difficult to believe. Once
again, Judge Bork is using the technical concept of "consumer
welfare", a concept unknown when the Act was adopted and not
discussed in the legislative history of the Act to pour his own
ideological beliefs into the words used. Moveover, the debate is
replete with expressions of preventing unjust wealth transfers,
concerns for social values, curbing the political power of
trusts, securing equality of opportunity for every person seeking
to engage in trade, precluding coercion in excluding persons from
business or forcing them by contract to resell at prices dictated
by suppliers without regard for "efficiency" as defined by Judge
Bork's ideology, etc.

Generality 7

BORK ANALYSIS: The complete absence of any values which conflict
with "consumer welfare" by advocates of the Act, "itself compell-
ing evidence that no such values were intended.

LEGISLATIVE HISTORY: Once again, Judge Bork's invocation of the
technical and artificial meaning of "consumer welfare" is being
used to define what in fact members of Congress said and meant
when they invoked the broader and more general concept of
competition and the welfare of consumers. The overriding concern
was unfair wealth transfers from consumers to producers without
regard for the technical concern for what neo-classical theorists
call efficiency; a major concern for guaranteeing every person's
effort would succeed or fail on the competitive merits; a major
concern for curbing the political power of the economically
powerful; and values like guaranteeing success or failure on the
merits by banning practices like vertical price fixing. The
inability of Judge Bork to read the legislative history open-
mindedly and pay any attention to the numerous and repeated
statement of these values, whether one likes or agrees with them
or not, betrays a mind so captured by the theology of neo-
classical economic theory that he is incapable of reflectively
reading legislative history and ends up imposing his own moral
values in lieu of that expressed by the law giver.

Judge Bork's analysis of the legislative history of the
Sherman Act then proceeds into an examination of "explicit policy
statements", statements which he has selected from the record

21



4616

while ignoring or dismissing others, and imposes his ideological
meaning for words used on the far more general and complex
meaning of the words used by the members of the Congress which
adopted the Act. He begins by quoting the language Senator
Sherman in his draft bill of 1890, S. 1, reported by the Senate
Finance Committee. (9 J.L.&Econ. at 15). The bill prohibited
agreements, combinations and contracts made with a view, or which
tend to prevent full and fair competition and those designed, or
which tend to advance the cost the consumer. Rather than inquire
what Senator Sherman and the Committee meant by "full and fair
competition" and "advance the cost to the consumer", Judge Bork
concluded that "it is hardly a means of preserving social values
that consumers are not willing to pay for." The mental slight of
hand going on is to immediately impose the tautological neo-
classical concept of "rationality" for Senator Sherman's objec-
tives for insisting on "full and fair competition" rather than
examine Senator Sherman's statement concerning the terms used.
Senator Sherman's meaning for "competition" was to guarantee
every person in trade equality of opportunity (competition as a
process). By the same token, Judge Bork immediately leaped to the
conclusion that the term "advance the cost to the consumer" meant
what his ideology dictated — the neo-classical meaning of
"consumer welfare" or that "consumer welfare" must be measured in
terms of what producers believe to be best in a static and
perfectly competitive market. "Consumer welfare" in this sense is
a paternalistic concept premised upon an absolutism of the
property rights and "rationality" of producers and sellers,
rather than consumer welfare in the sense of wealth transfers
caused by a breakdown in the competitive process.

One only needs to read Senator Sherman's speech accompanying
his report of the bill from the Finance Committee (21 Cong Rec.
2156 - 58) to determine that Senator Sherman had no idea of the
neo-classical meaning of competition or "consumer welfare".
Instead, Senator Sherman's meaning for these terms included: to
give the courts the means for dealing with "the industrial
liberty" of the people; to guarantee "the right of every man to
work, labor and produce in any lawful vocation and to transport
his productions on equal terms and conditions and under like
circumstances"; "this bill does not seek to cripple combinations
of capital and labor, the formation of partnerships or of
corporations, but only to prevent and control combinations made
with a view to prevent competition, or for the restraint of
trade, or to increase the profits of the producer at the cost of
the consumer"; the bill is aimed at curbing the "law of selfish-
ness, uncontrolled by competition"; to control the "kingly
prerogative, inconsistent with our form of government" of
concentrated economic power, compelling refusals to deal without
regard for whether they were "efficient" or not; and protect the
political power of government by precluding the wielding of undue
economic power by private economic power centers.
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Many of these values were expressly referred to by Judge
Hand in United States v. Aluminum Co. of America 1 5 and in United
States v. Associated Press!•Lb opinions Judge Bork characterized
in his article as the "judicial equivalent of free verse or
'tennis with the net down'". Aside from disparaging the intellec-
tual qualities of one of the great judges of this century, Judge
Bork's characterization of Judge Hand's analysis of the legisla-
tive history is clearly that of an ideologue imposing his view of
what the legislative history ought to be, rather than a reflec-
tive attempt to determine what the Congress intended. Only by
ignoring the words used, the historical context in which they
were used and substituting one's own formula for the debate which
took place, can one criticize Judge Hand's reading of the
legislative history of the Sherman Act.

Judge Bork's study also takes isolated statements and places
his own ideological twist on them in an attempt to justify his
"consumer welfare" only value for antitrust policy. For example,
Judge Bork quotes Senator Sherman for the proposition that the
sole touchstone for illegality is raising prices to consumers:
"If they (trusts) conducted their business lawfully, without any
combinations to raise the price of an article consumed by the
people of the United States, I would say let them pursue that
business." 21 Cong. Rec. 2569, quoted at 9 J.L. & Econ. at 16).
That quote is followed immediately (in the Congressional debate
but not Judge Bork's article) by an example of what Senator
Sherman considered unlawful and a displacement of competition; an
example vesting in a competitor a right to sue under the proposed
Act without regard to whether prices were raised to consumers:

I am not opposed to combinations in and of
themselves; I do not care how much men combine for
proper objects; but when they combine with a purpose to
prevent competition, so that if a humble man starts a
business in opposition to them, solitary and alone, in
Ohio or anywhere else, they will crowd him down and
will sell their product at a loss or give it away in
order to prevent competition , and when that is
established by evidence that can not be questioned,
then it is the duty of the courts to intervene and
prevent it by injunction and by the ordinary remedial
rights afforded by the courts.

21 Cong Rec. 2569, remarks of Senator Sherman.
It should be apparent to all but the committed ideologue that
Senator Sherman was also concerned with the rights of a com-
petitor unfairly excluded from business without regard for
whether prices to consumers were raised or lowered and that the
conclusion that Senator Sherman's statement describing what was

1 5 148 F.2d 416, 428 (2d Cir. 1945)

1 6 52 F. Supp. 362, 370 (1943).
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"unlawful" was intended to cover far more than the narrow goals
attributed to antitrust policy by neo-classical theorizing. In
Senator Sherman's view, if a competitor were excluded from
business by the means he described, it would matter not whether
neo-classical efficiency were served. The exclusion itself would
violate the law.

Other examples abound. For example, Judge Bork attributes a
"consumer welfare" only purpose to other members of the Senate
Judiciary Committee, draftsmen of the final version of the
Sherman Act. Senator Gray of Delaware it is claimed is a "con-
sumer welfare" only advocate because he introduced an amendment
using the same language as Senator Sherman's original bill; viz.,
prohibiting agreements which "prevent full and free competition"
or "advancing the cost of any article to consumers" 21 Cong Rec.
2657. Once again the meaning of these terms is what is at issue
rather than simply cramming them into the neo-classical model.
Senator Gray's amendment was expressly designed to achieve the
same broad goals that Senator Sherman sought to achieve and
strengthen the remedies provided by providing for contractual
voidness as a remedy in any suit by interests found to be
violating the Act without any mention of the "efficiency of the
contract sought to be enforced. Nowhere did Senator Gray suggest
that he was seeking to advance as the sole goal of antitrust
policy the dictates of an abstract neo-classical model not yet
invented or the normative assumptions underlying such a policy.
It is clear that he was willing to bar the enforcement of any
contract by one violating the law without regard for whether the
contract itself violated the law, let alone was an expression of
"efficiency" or not.

One of the major House proponents of the Act, Representative
Heard of Missouri, is quoted at length by Judge Bork (9 J. L. &
Econ. at 19) in what he claims is the clearest statement of the
"consumer welfare" only value. Congressman Heard, was primarily
concerned with unjust wealth transfers, not the maximization of
economic "efficiency" as defined by the model. He saw as a basic
purpose of the bill "to crush out those unholy and defiant
combinations which for the enrichment of the few persons have
made paupers of millions of honest and helpless people." (21 Cong
Rec. 4101).

Judge Bork's analysis of the proposed rules of law intended
to be implemented by the Congress — cartel agreements, mono-
polistic mergers and predatory tactics — as evidence that the
sole goal intended was "consumer welfare", overlooks the fact
that the other goals mentioned by Congress are also consistent
with outlawing these catagories of conduct. Moreover, it fails to
take account of other rules of law contemplated by Congress but
inconsistent with the assumptions underlying neo-classical
theorizing. For example, the express rule prohibiting vertical
price fixing contemplated by Representative Culbertson (supra)
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and criticized by Representative Morse, (21 Cong Rec. 5953) — a
major opponent of the bill, is one that every neo-classical
theorist castigates as inconsistent with the model. It is a rule
Congress foresaw and one not mentioned by Judge Bork and one that
most antitrust experts agree he would vote to overturn at the
first opportunity because neo-classical theorists are compelled
to believe that all vertical restraints are per se lawful by the
assumptions underlying their abstract and static model—
Congress to the contrary notwithstanding.

It was precisely because the Executive branch misunderstood
some of Congresses goals when enacting the Sherman Act in the
early years of antitrust enforcement that Congress adopted the
Clayton Act and the Federal Trade Commission Act 24 years after
adoption of the Sherman Act. Few would argue that goals behind
prohibiting price discrimination, the practices outlawed by
Section 3 of the Clayton Act, the specific goals sought by
outlawing more than just "monopolistic mergers" in Section 7 of
the Clayton Act and the creation of an expert administrative
agency to control "unfair methods of competition" are far broader
than the narrow values of neo-classical theorizing. Yet many of
these prohibitions were clearly intended by the draftsmen of the
Sherman Act and are completely ignored in Judge Bork's analysis.
His book, The Antitrust Paradox, indicates that he would enforce
none of these explicit rules subsequently adopted by Congress,
since they are inconsistent with the assumptions and predictions
of his ideology.

Judge Bork goes to great lengths to demonstrate that the
draftsmen of the Act sought to preserve "efficiency"; the narrow
and technical meaning of that term derived from the artificial
and unrealistic assumptions of the model. That concept of
"efficiency", unknown at the time of the debate, and the drafts-
men's concept of efficiency do not equate with the model's
technical and narrow concept of efficiency. As mentioned pre-
viously, Senator Sherman was concerned about a series of goals
and values, most of which he saw as essential without regard for
the "efficiency" of the conduct excluding a competitor, vesting
undue power in the hands of the few, or unjustly transferring
wealth from consumers to producers. (21 Cong. Rec. 2456 - 2458,
remarks of Senator Sherman, and remarks relying on Richardson v.
Alger, Sup. Ct. of Michigan quoted at 2458). Unlike the unreal
world of the model where all practices are either pro-"compe-
titive" or anti-"competitive" given the assumptions of the model,
Senator Sherman recognized that many practices in reality can
injure competition, in the sense of the rights of the individual
to fairly compete, without regard to the question of whether
there has been a reduction of output as those terms are defined
today by proponents of the model. (21 Cong. Rec. 2457, remarks of
Senator Sherman). So too, leading members of the House when they
saw the Act as banning vertical price fixing without regard to
presumed efficiencies realized by the proponent of the restraint
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or "free riding" (that marvelous and imaginary creation of neo-
classical theorists to justify wealth transfers from consumers to
sellers in the case of vertical restraints without regard for the
intent of Congress or the reality of the dispute).

Judge Bork attaches particular significance to the fact that
Congress changed the prohibition upon "monopoly" to a prohibition
on "monopolizing". (9 J. L & Econ. 28 - 30). Clearly Congress was
concerned with not making it a crime for an individual to obtain
a monopoly by virtue of what Judge Hand called in his opinion
maligned by Judge Bork in Alcoa "superior skill, foresight and
industry." Judge Bork interprets the debate as one evidencing a
preoccupation with limiting interpretation of the act to an
"efficiency" goal only. As Judge Hand noted and as Senator Hoar
expressly stated, the change was intended to make clear that
Congress was concerned by the means by which one obtained a
monopoly. In Senator Hoar's words one who "got the whole business
because nobody could do it as well as he could was not a monopo-
list, but that it involved something like the use of means which
made it impossible for other persons to engage in fair competi-
tion, like the engrossing, the buying up of all other persons
engaged in the same business." (21 Cong. Rec. 3152, remarks of
Senator Hoar). Obviously, the Senate was concerned with defining
the line about illegal conduct and not suggesting that any means
by which a monopoly was obtained — even though "efficient"—
was considered to be lawful. If, for example, it was "efficient"
for a firm to buy up all the hydro-electric power available for
future needs to manufacture aluminum, under Senator Hoar's
standard (and Judge Hand's in the Alcoa case) it would constitute
illegal monopolization since it would constitute means which made
it impossible for other persons to engage in fair competition and
the possession of power to unfairly transfer wealth from the
consumer to the producer. Under Judge Bork's standard, the
conduct would be "efficient" and hence not unlawful monopoli-
zation.

Contrary to Judge Bork's assumption that proponents of
viewing the Sherman Act as a charge to the court's to weigh a
series of values and Judge Hand's express finding of such in the
Alcoa and Associated Press case, 1 7 the recognition of a series
of values underlying the Sherman Act is not the advocacy of a
delegation of powers to the courts that is "unconfined." (9 J.L.
& Econ. 35 - 36) . Judge Bork believes it to be the advocacy of
"unconfined" discretion because: 1. He is so committed to the

1 7 Along with repeated statements to that effect by the
Supreme Court and other Courts too numerous to count. See, e.g.,
United States v. Socony-Vacuum Oil Co., 310 U.S. 150 (1940);
Fashion Originator's Guild v. FTC, 312 U.S. 457 (1941) ;
Associated Press v. United States, 326 U.S. 1 (1945); Northern
Pacific Ry. v. United States, 356 U.S. 1 (1958).
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ideology of neo-classical theorizing that he can not permit con-
sideration of factors inconsistent with its underlying normative
assumptions and disruptive of its mechanistic reasoning; 2. He
believes the other values stressed by Congress and recognized by
the courts and commentators are meaningless "poetry" rather than
recognize that all the values involved are unavoidably normative
ones; and, 3. His underlying and simplistic positivism refuses to
recognize that legal reasoning, his own as well, unavoidably
entails discretion and the weighing of bounded but conflicting
values in the analysis of the reality coming before the courts
under the generality of the standards enacted by Congress and the
facts unique to individual disputes.

One could go on with instances of Judge Bork's manipulation
of the legislative history of the antitrust laws to accord with
his ideology of what the law ought to mean rather than a reflec-
tive and open-minded search for what the draftsmen of the basic
antitrust laws intended they be interpreted to achieve in the
evolving complexity of reality. Suffice it to say, "the legisla-
tive histories of the various antitrust laws fail to exhibit
anything resembling a dominant concern for economic efficiency."18

The interesting question and the objective of this exercise is to
demonstrate what I believe to be the basic objection to Judge
Bork's nomination to sit on the Supreme Court. That is that he is
a closed minded ideologue who follows a discredited method of
legal reasoning; a method which results in his imposing his own
values in lieu of the commonly understood values underlying the
Constitution and basic laws like the antitrust laws. Moreover,
his methodology of reasoning is so excessively positivistic and
contrary to legal reasoning that he does so in a manner which
causes him not to address the facts and consequences of the
particular dispute before him for decision, but to address the
unrealistic facts and consequences of the factual assumptions
underlying his inflexible model for decision.

These attributes go to the heart of the art of judging. They
preclude the judge from engaging in the wise, reflective,
thoughtful and fair adjudication of the reality which comes
before the court in light of the values and goals the law giver
intended the judge to evaluate. It results in the judge believing
that he or she is engaged in applying "original intent", although
the "original intent" applied is one which others can not find in
the history and circumstances surrounding the law involved. It
results in a judge who believes he or she has absolute and
immutable truth warranting the mechanical overruling of prior
precedent inconsistent with the judge's fixed model for "truth",
rather than judicial restraint and the reflective and considered
study of the reasoning of the prior decision and the values upon

1 8 Hovenkamp, Antitrust Policy After Chicago, 84 Mich. L.
Rev. 213, 249 (1985).
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which it is based. It results in the judicial activism of the
committed ideologue driven to impose his or her version of the
truth, rather than engaging in a careful search for the truth by
a humble jurist aware of his or her own limitations and the
complexity of legal reasoning. It results in the rejection of the
basic lesson of the last fifty years of jurisprudence, that every
legal decision is unavoidably a moral decision — a question of
ought — and that the most dangerous judges are those who are
rendered incapable of assuming the heavy burden of deciding cases
in accord with this insight and living daily with the difficult
burden of reconciling their own moral views with those expressed
by the community through law.

It is for these reasons that I believe the Senate should
withhold its consent to the nomination of Judge Bork to sit on
the United States Supreme Court. I do so with reluctance since I
believe Judge Bork to be an honest and decent man, a man of
integrity, intelligence, wit and charm. He is a man whose schol-
arship has been challenging and creative, although doctrinaire
and incomplete for he does not even acknowledge those with
different views. Judge Bork lacks the capacity for skillful self-
reflection and he rejects the essence of the methodology of legal
reasoning in favor of a non-reflective and mechanical legal
positivism inherent to the methodology of the polemicist. The
values underlying his view of the world are relevant to the
disputes courts must decide, but they are not the only values
which must be considered. His single-minded insistence to the
contrary, an insistence carried to the point of concluding that
to engage in the essence of legal reasoning constitutes an uncon-
stitutional assumption of "legislative powers" by the judiciary,
is so at odds with the nature of the job that it renders him
unfit for the job. I say this without regard for the underlying
ideology which he holds — for I would and the Senate should say
the same thing about a candidate so captured by a left-wing or
other ideology that it renders him or her incapable of self-
reflection, an open-minded evaluation of the law and reality they
may be called upon to resolve, and a capacity to live with the
tension of carrying out the moral responsibilities of the role of
a judge while living with their own personal moral values.

Regardless of the outcome of this particular nomination,
something of long term significance is going on in these hear-
ings. That is the re-definition of the role of the Senate in the
advise and consent function for judicial nominees. Advocates on
either side of this particular nomination must use great care to
see that the record left establishes that the Senate does not
unduly politicize the process by making the touchstone of a vote
for or against this nominee solely whether they happen to agree
or disagree with the political and moral views of the candidate.
The record should reflect that the Senate carefully exercised its
role of determining whether the candidate has those qualities of
mind, humility of personality in the face of the heavy moral
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burdens of the role and skill with legal reasoning required of a
judge on our highest court. These are qualities not easily
measured in any person, but I must reluctantly conclude that the
record left by Judge Bork and the record established by these
Hearings do not satisfy these standards.
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THE BOCCARDD LAW FIRM

ATTORNEYS AT LAW

BAN UOBE CALIFORNIA 96115-0001

September 21, 1987

Members of the Judiciary Committee IL"t"«
United State Senate
Washington, D.C.

Honorable Members of the Senate:

I wish to share the following observations after having
listened to many hours of testimony during the four day
interrogation of Judge Bork.

As a lawyer, the dialogue and repartee has been
intellectually intriguing and challenging. I am not a
constitutional lawyer, but I can follow the nuances expressed and
thus appreciate distinctions such as that between the merits of a
case and the legal issues brought before a court for decision in
a particular case. On every occasion when I have heard Judge
Bork explain the procedural or substantive issues that were to be
decided in the case before him, his explanations have posited
sound legal arguments. This stands in stark contrast to the
ephitets bandied about during his questioning.

What disturbs me, more as a citizen than as a lawyer
(since I am accustomed to advocacy that sidesteps truth
searching) is that after Judge Bork has enunciated the legal
logic behind his decisions, his opponents pretend to never have
heard or understood him and they repeat the same simplistic and
misleading characterizations of his opinions. This is good
politics to be sure, but it is unfair to the citizenry who cannot
follow the fine legal nuances and complexities that defy 30-
second capsulizations on the 6 O'clock news. Those citizens must
to some extent rely on you senators to weigh the judicial
performance of Judge Bork for them, and those citizens expect
(perhaps naively) a fair and impartial evaluation. Instead, they
are receiving a politically tainted and biased analysis, more
befitting a local newscaster than a United States Senator.

Surely Circuit Judge Bork, the jurist, and Robert Bork,
the man, think differently than Messrs. Kennedy and Metzenbaum.
But ]ust as surely when their liberal ideology will be
represented by an appointee named by a future Democratic
President, they will look back and shudder to think that the test
of his approval by the Senate might be measured by the fickle
popularity of his views, instead of by his abilities as a judge.
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Members of the Judiciary Committee
September 21, 1987
Page Two

I urge that you reconsider the evaluation of Judge Bork
and retrace the politically motivated mis-steps taken to date.
Do not evaluate him based upon his popularity, nor upon whether
he agrees with you, nor upon whether the balance of power in the
Court will shift. His popularity is irrelevant to his judicial
performance; his views (or anyone else's) will naturally disagree
with nearly half the Senate; and the Court must always be in flux
to survive as a growing, adaptive institution.

Lastly, Judge Bork's application of "original intent"
will not stagnate the Court nor reverse 30 years of civil rights
achievements. Instead it will move the Court to a new center of
adjustment that more accurately reflects today's society, at no
real expense to individual or minority rights. That bogeyman of
reactionary backsliding has been exposed as a creature of the
liberal's imaginative advocacy and political paranoia.

VOTE FOR BORK and return to your other business knowing
that to the Court has been added a distinguished jurist.

Respectfully,

THE BOCCARDO LAW FIRM

BCF/kw
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HOFSTRA UNIVERSITY
HEMPSTEAD NEW YORK 11550

September 29, 1987

The Honorable Joseph R. Biden, Jr.
Chairman
Judiciary Committee
United States Senate

Washington DC 20510

Re: Griffin Bell / Robert Bork

Dear Senator Biden:

The New York Times commented on i t s f i r s t page
today that Griffin Bell "compiled a strong c iv i l r ights
record in 15 years as a Federal Court of Appeals Judge."
That i s incorrec t . Mr. Bell is wholly unqualified to
tes t i fy as to anyone's "sensi t ivi ty" to c iv i l r igh t s .

Dur ing t h e pe r iod of massive r e s i s t a n c e t o
desegration, Griffin Bell was the volunteer chief of
s t a f f to t he governor of Georgia in " re in forc ing
G e o r g i a ' s a n t i - i n t e g r a t i o n a r m o r . " (At 1 an t a
Constitution, 7/13/59, p. 1) Later, as a federal judge,
Mr. Bell cas t the deciding vote and wrote the opinion
for the court upholding an ant i - in tegrat ion s t rategy,
t h a t he himself had been ins t rumenta l in d e v i s i n g .
Calhoun v. Latimer, 321 F.2d 302 (1963).

A 74-page ACLU analysis of Mr. Bel l ' s record as a
federal judge concluded that he had not advanced c iv i l
r i g h t s and t h a t h i s opinions "frequent ly served to
indicate his opposition to federal intervention" in some
school segregation issues .

When Mr. B e l l became A t t o r n e y G e n e r a l , he
re luctant ly , under pressure, gave up his memberships in
p r i v a t e clubs t h a t d iscr iminated aga ins t blacks and
Jews. Upon leaving the J u s t i c e Department, Mr. Bell
"g leefu l ly" announced that he had "rejoined a l l of my
old [segregated] clubs and a few new ones . " (N.Y.
Times, 1/3/81, p . 9)

The Times r e p o r t s t h a t , in Griff in Bell , "Judge
Bork's suppor ters had f i n a l l y found the s ta r witness
they had been waiting for." (9/29/87, p . 1) Indeed
they had.

Sincerely,

Monroe H. Freedman
Professor of Law
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9/27/87 Edition

That Was the Real Bork Who Testified
By Joseph Goldstein

NEW HAVEN

Bork? This is

^f ^p "V\ A /% #\ /
\ / \ / t O
\f \ I "all of us are

W W asking." Sena-
tor Edward M Kennedy said after lis-
tening to 27 hours of Judge Bork's
testimony 1 believe I know (he an-
swer

I know Judge Bork well 1 have
been a member of the Yale Law
School faculty for more than 31 years,
and was a colleague of his during dur-
ing his enure tenure at Yale 1 served
with him on faculty committees and
audited sessions of the seminar he of-
fered with Alexander M Bickel

During the last 10 years I have de-
voied most of my time to teaching con-
stitutional law I have been a regis-
tered Democrat for all of my voting
life i ny yean
ported the work of the American Civ
Liberties Union, the NAACP an
the Planned Parenthood Association

I take Senator Kennedy's question
to mean that he and other Senators
who publicly commuted themselves
in advance of the hearing are pre-
pared to change their minds if they
learn they have wrongly assessed the
nominee

In essence, the Senator is asking
these questions

"Is the real Robert Bork the person
I have described as racist, sexisi and
an opponent of individual liberty and
equal justice, who will disregard Su-
preme Court precedent, roll back the
clock and uproot decades of settled
law in order to write his own ideology
Into law'"

Or, "Is the real Robert Bork the
person whose testimony before the
committee and whose record as So-
licitor General and as court of ap-
peals judge demonstrates that he is
sensitive to the rights of minorities
and women, understands that every
person is entitled to the equal protec-
tion of the law, recognizes the impor-
tance of precedent, even if developed
in a manner contrary to his judicial
philosophy, and strongly believes
there is no place for a personal politi-
cal or social agenda In uic Way Jus-
tices must carry out their work'"

The real Robert Bork is the latter

Submitted to the Record by

Senator Simpson

Any U-tums have not been his — but
will have to be made by supporters
and detractors who brought lu the
hearing prematurely drawn portraits
of how Judge Bork will behave if he
becomes Justice Bork

Judge Bork was not disingenuous in
his testimony He was for the first
time in his career Dubjjcjy^dĵ cfi&sing
asfjgvMhan hypothetical the ques
tion. "How w. ill 1 carry out the wgrk of

final sajy'" This is also the question
UK Unate Judiciary Coi
asking of him and that he has for
rightly sought to answer

Judge Bork has faithfully per-
formed each of his previous jobs in
accord with its distinctive purpose
He has explained how he intends to
carry out the special responsibilities
of a Justice of the Supreme Court He
recognizes, and he asks the Senate to
recognize, the ciifferenres between
the classroom and the courtroom, be-
lw^n ».,u ,.- in»cn nnei »flB |udl-

[eacngr so-nar riwitinn h>
llcitor General aiind court of appeals

lay nave said or done
i carrying out his duties in other set-

tings must nut be vullfuart; wiU> ni.at
he will say or do as Justice Bork

Judge Bork appreciates the awe-
some burden that comes with being a
Justice on the highest court Thus, he
can say with convicuon that he will go
to the Court with open eyes and ears,
eager "to read the briefs and discuss
things with counsel and discuss
things wr.n mj colleagues" He
speaks with a commitment to the rule
of the Constitution, to constructions of
it by the Court and to the rule of law

That is his agenda — and it i« the
onl> proper agenda foi a Justice of
the Supreme Court The political and

derstood that Judge Bork has been
~ j d o questions he has

addressed publicly —
g about bjŝ jmck-JUt a

Jmtire of ih> rnnri Judge Bork will
not forget, as Justice John Marshall
stressed in McCulloch v Maryland,
that his task will be to —p—« - •yrili

C flp
ten ConsV"1""" — "int^flfid '
dure for ages to com^ and, c
quently, to be adapted to the
crises of hun

He will be what he is — a thought-
' ful. decent human being who under-

stands and will take seriously the
dunes of his office C
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AFFIDAVIT

Comes now the Affiant, James F. Gordon, Senior United

States District Judge for the Western District of Kentucky, being

of lawful age and first duly sworn on his oath, deposes and

states:

The Affiant publishes this Affidavit to refute and take

issue with certain answers made by Judge Robert Bork to questions

placed to him by Senators Thurmond and DeConcini in the presently

occurring confirmation hearings, and to clarify* two matters

mentioned in Affiant's letter to Senator Biden of August 24, 1987,

filed with the Senate Committee on the Judiciary.

1. In Affiant's letter above mentioned, written to

Senator Biden, the Affiant stated he did not receive Judge Bork'8

changed, proposed majority opinion until "around the first part of

November, 1982." That statement should have read "around the

latter part of September, 1982." The error resulted from

Affiant's erroneous recollection, as Affiant no longer had

available to him his files relative to the Vander Jagt cage,

Affiant having ceased all judicial service due to 111 health in

January, 1984. Likewise, reference by Affiant in said letter to

Judge Robb's illness as being caused from cancer was in error, as

the illness suffered in 1982 by Judge Robb at the time in question

was a broken hip. Affiant can only explain this error in

recollection as having arisen from the fact that Affiant

understood Judge Robb's subsequent cause of death was cancer, and

thereby assumed his illness in 1982 was related thereto. In all

other respects said letter from Affiant to Senator Biden is true

and correct.

2. At the time Affiant's letter to Senator Biden became

public, on or about September 9, 1987, White House spokesman

Fitzwater is reported by the press as having stated Judge Gordon

"has long had disagreements with Bork." Nothing could be more
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.false. Affiant Gordon never saw or met Judge Bork in person until

the morning of March 19, 1982, when the two of them met with Judge

Robb to hear the Vander Jagt appeal arguments. The three spent

approximately three hours together in the courtroom and

approximately one hour in conference. There was nc disagreement

in conference. In fact, there was total agreement by all Judges

to the denial of relief to Vander Jagt, et al, and that Judge Bork

would draft the majority opinion on the ground of "remedial

discretion" and not "Congressional no standing.11. Since said date

of March 19, 1982, Affiant has not seen Judge Botk, nor has

Affiant had any telephone conversation with Judge Boric, nor any

communication with Judge Bork other than the letter of September

24, 1982 and Judge Bork's memorandum of October 8, 1982, filad of

record herein, wherein in the latter for the first time, Judge

Bork advised Affiant of his (Judge Bork's) alleged meeting with

Judge Robb and Judge Robb's alleged change of position to

"Congressional no standing" from "remedial discretion," as

established in the D. C. Circuit in Riegle v. Federal Open Market.

3. After receipt of Judge Bork's opinion about

September 20, 1982, changed to "Congressional no standing,"

Affiant sought to contact Judge Robb by telephone and was advised

by Judge Robb's office staff that Judge Robb was not available to

talk by telephone due to illness. ' Affiant never diftcussed this

matter by telephone with Judge Robb, for subsequently on October

5, 1982, Affiant received Judge Robb's memo addressed to Affiant

and Judge Bork, expressing surprise at Judge Bork's change of

position to "no standing" and stating h« recalled no meeting with

Judge Bork or any change of position by him (Robb) away from the

Rlegle doctrine, as was being claimed by Judge Bork. As to Judge

Bork's claim of meeting with Judge Robb, Affiant, like Judge Robb,

does not believe Judge Robb changed his position. Judge Robb had

written the majority opinion in Riegle and was fully and firmly

committed to its doctrine of "remedial discretion." This belief

by Affiant is fully confirmed by Judge Robb's memo to Affiant

explaining his long held standing beliefs and denying any change
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of position, and directing Affiant to draft the majority opinion

based on Riegle as initially agreed upon in the conference of

March 19, 1982.

4. In answer to a question put to him by Senator

Thurmond, as to why he (Judge Bork) changed his position from the

agreed reasoning in conference to "no standing," Judge Bork

responded he found it "wouldn't write," whatever that means. The

doctrine of remedial discretion wrote all right for the Affiant as

a majority opinion, was entered as such, and subsequently denied

cert, by the Supreme Court which, to use one of Judge Bork's

expressions, means the Supreme Court didn't find Affiant's

majority opinion "too outrageous." Subsequently in the hearings,

Senator DeConcini aaked Judge Bork a similar question as to why

the change of position, to which Judge Bork responded something to

the effect of an anticipated En Bane hearing coming up regarding

paying chaplains and some other cases anticipated by him (Judge .

Bork), and he didn't want to write on "remedial discretion" and

have It subsequently set aside. Judge Bork Is not entitled to

have it both ways. "Won't write" on the one hand and "might be

set aside" on the other. "Remedial discretion" is alive and well

in the D. C. Circuit and Congress has standing to sue - no thanks

to Judge Bork.

5. Judge Bork admitted to Senator DeConcini he just

forgot about Judge Gordon "down in Kentucky" and at the time

didn't think "It was any big deal." To Affiant as a Judge and to

every litigant, every case is a "big deal." Affiant knows of no

judicial measure that tests each case on the basis of whether or

not it is a "deal," big or little. Affiant was a legally

constituted member of the appellate panel In Vander Jaet. et al v.

O'Neill, et al. Affiant's vote in the disposition thereof was

equal In weight to Judge Bork's. Judge Bork well knew March 19,

1982 the Judicial position of the Affiant and Judge Robb In the

decision of the matter, and wrote on no standing in spite thereof.

The question for the Senate to decide is why did Judge Bork

attempt to alter the decision when one Judge (the Affiant) was
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back In Kentucky and one Judge (Robb) was 111? Affiant is

convinced that Judge Bock hoped to mislead the Affiant into

agreeing to accept the "Congressional no standing doctrine" while

erroneously believing Judge Robb had changed his position in the

matter. Judge Bork's past writings and utterances show commitment

to "Congressional no standing." He wanted that to become the law

of the Circuit. Judge Bork asserts that Affiant's claim of Judge

Bork's efforts being designed to have his (Judge Bork's) views

become the majority view is "preposterous." Not so, for if

Affiant had fallen for the planned deception, and approved the

changed opinion, the "run would have been over" and Judge Bork's

"Congressional no standing" would have been the majority opinion

and eligible for filing and eventual entry, just as Affiant's

majority opinion on "remedial discretion" was subsequently filed

and entered as the opinion of the Court with Judge Robb's

agreement.

6. Lastly, Affiant addresses Judge Bork's effort to

make it appear that Affiant's letter to him (Judge Bork) dated

December 17, 1982, was an indication at that point in time the

Affiant was not upset by his (Judge Bork's) change of opinion

activities. Not so. The "yuletide letter" was then written for

three reasonsi the first being common courtesy - a treatment not

received by Affiant from Judge Bork in the fall of 1982, who he

(Judge Bork) just "forgot" to keep advised as Senator DeConcini

established) secondly, Affiant and Judge Robb had at that point in

time (December 17, 1982) BuccBHufully Uiwutttd Jud&e Dock's

efforts to mislead and establish "no standing," thus winning their

controversy with Judge Borkj and thirdly, Affiant knew he was to

sit with the D. C. Circuit in 1983 and did so. Affiant had Judge

Bork's "number" by this time as a man not forthright with his

colleagues and Affiant knew at this time (December 17, 1982) how

to protect himself in the future in situations with Judge Bork.

Nothing could be gained by any vendetta with Judge Bork with whom

Affiant might have to sit again in 1983 or which might be

upsetting to the friendly relations with his Circuit colleagues
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where, as a visiting Judge, the Affiant was, in effect, a guest.

But this does not mean, as Judge Boric would have everyone believe,

that Affiant's complaints against him ate of recent manufacture.

Judge Bork, regardless of what he says now, well knew Affiant was

upset in 1982, and at one point in his testimony to Senator

DeConcini admits that "through the clerks he had heard something

and maybe that's why he wrote" Affiant. Otherwise, why would

Judge Bork write to Affiant the memo of October 8, 1982, full of

apologies? Judge Robb had already on October 5, 1982, written

Affiant and expressed surprise at Judge Bork's actions and

instructed Affiant to write a majority opinion based on Rlegle.

Affiant mentioned the experience with Judge Bork privately in 1982

to several friends and associates. When Judge Bork was nominated

for the Supreme Court, the Affiant felt duty bound to make the

fact public as Affiant does not believe one who would do what

Judge Bork attempted to do to his colleagues in Vander Jagt is due

to receive such an honor at the hands of the people.

Further, the Af&Iant saith not.

/Executed on this the S% day of October, 1987.

COMMONWEALTH OF KENTUCKY)

COUNT* OF JEFFERSON )

I, a Notary Public in and for the State and County
aforesaid, do hereby certify that the foregoing Instrument was
signed and acknowledged before me by James F. Gordon, and the same
was subscribed and sworn to before me by him to be his free act
and deed, on this 3JB day of October, 1987.

NOTARY PUBLICt State-aE^Large
My Commission Expires! //-/J-JT
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YALE LAW SCHOOL
401A YALE STATION

NEW HAVEN, CONNECTICUT 06520

GEOFFREY C. HAZARD, Jr (203,) 432-4971
Stirling Profasor of Law

September 16, 1987

Honorable Joseph H. Biden, Jr.
Judiciary Committee
United States Senate
Washington, D.C.

Dear Senator Biden:

This statement is submitted in connection with the

Committee's consideration of Robert Bork for confirmation as

Justice of the United States Supreme Court.

My name is Geoffrey C. Hazard, Jr. I am Professor of Law,

Yale University, but speak only in my own personal capacity. My

fields of special interest are civil procedure and professional

ethics and I have written in various other fields, including the

function of courts in formulating the law. I am a member of the

bar of Connecticut and of California and have been actively

engaged in law reform activities through the organized bar, as

well as having taught in law schools for nearly 30 years.

I have known Judge Bork for 17 years, since my coming to

Yale in 1970. Our acquaintance has been interrupted by his

service in Washington and my assignments outside the Law School

at this university. However, I am familar with much of his

academic and professional writing and consider that we are

personal friends as well as professional colleagues.

I wish to address three questions: Judge Bork's personal

attributes; his role in the firing of Archibald Cox; and the

relationship of his legal philosophy to the "mainstream."

First, there is no doubt that Judge Bork's intellectual and

professional competence is of the highest order. Apart from

whether the substance of his views on various legal matters is in

the "mainstream," the strength and coherence of his powers of '

analysis and exposition cannot be seriously questioned. Further-

more, there can be no question of his personal and professional
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integrity. In my opinion his moral sensitivity, his decency to

others, and his honesty about himself and about the world are

unimpeachable.

Second, there seems to me no basis for criticizing his

conduct in firing Archibald Cox. As an elementary matter, had he

refused to carry out President Nixon's order, someone else would

have done so. This would not have been simply because some

craven subordinate can be found to do dirty work but because, as

the situation stood. President Nixon had a plain legal right to

fire Cox. Indeed, it was because the President had that right,

and chose to invoke it, that political responsibility for the

decision to fire Mr. Cox fell unmistakably on Mr. Nixon. Had

Judge Bork as Acting Attorney General sought to interpose the

exercise of his own discretion, the question of legal responsi-

bility would have been confused, perhaps to the point where

political responsibility could not clearly have been attributed

to the President. It seems to me that Judge Bork's course of

action thereby facilitated the assessment of Mr. Nixon's legal

and political responsibility in the Watergate crisis. That was

itself a distinct contribution to American Constitutional Law.

The third matter is whether Judge Bork's legal philosophy is

in the "mainstream." The matter is intentionally put as one of

contemporary legal history. I do not presume to state that Judge

Bork ought to be confirmed, but speak only on a matter that is

relevant to the decision which the Senate must make and of which

I have knowledge.

The key issue in assessing whether Judge Bork's legal philo-

sophy is in the "mainstream" is defining the breadth of the

stream of serious critical thought about the work-product of the

Supreme Court over the last 25 years, and where within that

stream to locate the Supreme Court decisions and Judge Bork's

views about them. If the "mainstream" is the course of Supreme

Court decisions themselves, then any legal philosophy separated

from that course is necessarily outside the "mainstream." The

criticism of Judge Bork's views seems to come down to such a

definition.
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Yet this definition Is too narrow, both as a matter of

Constitutional principle and as a matter of fact. As a matter of

Constitutional principle, defining the "mainstream" as general

concurrence with the Supreme Court's actual course in controver-

sial decisions in the immediate past is an unduly restrictive

definition. Using that definition would have disqualified Taney

(who succeeded John Marshall), Holmes (who was an Iconoclast),

Brandels (who was regarded as a radical). Black (who was regarded

as a New Deal politician), and perhaps Thurgood Marshall.

As a matter of contemporary fact, the Supreme Court's course

of decisions in the immediate past is regarded by many critics as

passive and too conservative, as well as its being regarded by

others as activist and radical. Critics holding the opinion that

the Supreme Court is too conservative have said that its rulings

should have gone much further in such matters as abortion, af-

firmative action, equal protection, rights of due process against

the government, and so on. Yet these critics evidently regard

themselves as responsible public citizens and serious academics

and professionals, and so regard themselves as part of the "main-

stream." On this basis, the "mainstream" must be taken to be,

not the recent course of the Supreme Court as such, but the broad

range of serious public and academic discourse about the Supreme

Court and its role In American society, from all responsible

points of view.

If the "mainstream" is defined in these terms, then in my

opinon Judge Bork's philosophy is clearly within It. His philoso-

phy responsibly addresses a set of questions that have been very

much in issue over the last 25 years, and which are still in

issue. Indeed, these questions have been in issue ever since the

early days of the Republic. They are: What should be the funda-

mental law of the country (that Is, the substantive issue), and

how far should the judiciary have latitude in formulating that

law (that is, the question of the court's institutional compe-

tence or jurisdiction).

The criticism of Judge Bork's views is premised on particu-

lar answers to both these questions. First, it is asserted that
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the pattern of Supreme Court decisions as they have come down in

the last twenty-five years is essentially correct, except perhaps

that the decisions may not have gone far enough in matters such

as restricting the death penalty, requiring trial-type hearings

in transactions with the government, affirmative action, etc.

Second, it is asserted that the Supreme Court indeed has institu-

tional competence to formulate the law in these and other matters

it has addressed. As to the second issue, i.e., Institutional

competence of the courts, sometimes the proposition is that the

courts, particularly the Supreme Court, properly can determine

these matters when the legislative branch, state or federal, has

not acted; sometimes, as in issues concerning the death penalty

and abortion, the proposition is that the Supreme Court, in

formulating what the law shall be, properly can supersede the

legislative branch.

These answers—that what the Supreme Court has done these

last twenty-five years in the main has been substantively correct

and institutionally appropriate—are themselves political and

Constitutional judgments. As such, they remain debatable in

their own terms. Moreover, they entail profoundly disputable

assessments of whether the specific issues were properly resolved

and whether the course as a whole has been as it should be. The

specific decisions that comprise the Supreme Court's course in

the last 25 years each involved legal arguments that at the time

were open on both sides. Otherwise, the Court would not have had

to make the decisions. Moreover, when these decisions were made,

many of them were the subject of intense and cogent criticism on

grounds of both substance and institutional appropriateness, by

scholars and professionals of recognized standing. In the esti-

mate of many observers, many of the specific decisions remain

dubious on one or both grounds.

Judge Bork's legal philosophy is the product, which has

evolved over time, of his participation in this process of scho-

larly and professional debate. His views along the way were

shared and voiced by many other responsible academics and profes-

sionals. In my estimate, his position at any given point may
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have been closer to the "mainstream" of opinion within the legal

profession, if not within the legal academic community, than was

the position of the Supreme Court. This does not prove that he

was right or that the opinion of the legal profession is the

relevant standard. It simply indicates that his positions were

not at radical variance with those widely shared by others having

informed knowledge of the law.

Furthermore, in long run perspective the concerns that ani-

mated Judge Bork's legal philosophy may have more portent than is

usuaJLly acknowledged. The essence of this concern is that,

although the substantive formulations adopted by the courts may

accord with higher standards of justice than can be secured

through the legislature, such formulations lack the sanction of

direct public approval. Specifically, for example, the death

penalty probably is regarded as abhorrent by most members of the

college-educated middle class, who on the whole would approve its

abolition. Yet the verdict of state legislatures, which are the

legally constituted mechanism for legislating, is that the public

as a whole in many parts of the country does not share this view.

The same might be said of the exclusionary rule as applied to the

drug trade, of the rules now governing pornography, of the rules

governing abortion, and of certain of the rules concerning affir-

mative action.

The cumulative effects of judicial initiative in formulating

the law in these and other respects are difficult to assess.

Every responsible analyst of the law recognizes that there are

interests that should be protected by the judiciary against the

dictates of the legislative branch. The question is which of

these interests warrant such protection, and how far. Hence,

there are important gains in giving judicial protection to legal

interests that the legislatures does not adequately heed. On the

whole, these gains are worth the political and constitutional

price, which is why the Supreme Court remains the vital institu-

tion that it is. But the gains certainly do not come without a

price.

The price is the cumulative effect on the consciousness of
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those who are not benefitted by the courts1 law and who do not

support that law on the merits. Many such people regard the

courts1 law of the last 25 years as the product of a mechanism

they do not understand and cannot control, and which has come

about, as they see it, through the transformation of judges into

legislators with life-time tenure. Anyone who seriously ques-

tions that such a price has been incurred does not seem to me to'

be in touch with ordinary public opinion. If such a price has

indeed been paid, then it has been an open constitutional and

political question these 25 years whether, decision by decision,

what is achieved in return is worth it.

Since that question is and has been an open question, then

Judge Bork had the right as a professional in the law, and the

duty in his vocation as an academic critic, to address it. His

answers are not necessarily the ones I would have given, but they

were intellectually honest and socially responsible, and he could

be right. They were and are answers that many responsible people

hold, including ones who may be reluctant to express them. In

any event, it seems to me that his offering these answers to

those questions was as much a part of the constitutional "main-

stream" as the decisions to which he was responding.

GeoffreV C. Hazard, Jr.

GCH:rj
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THE NOMINATION OF ROBERT H. BORK TO THE UNITED STATES SUPREME

COURT: TESTIMONY ON BEHALF OF THE HISPANIC NATIONAL BAR

ASSOCIATION BEFORE THE SENATE JUDICIARY COMMITTEE

JOHN MARTINEZ
HNBA JUDICIARY COMMITTEE, CHAIR

ASSOCIATE PROFESSOR OF LAW
UNIVERSITY OF UTAH COLLEGE OF LAW

SALT LAKE CITY, UTAH 84112
(801) 581-7578
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Mr. Chairman and Members of the Committee:

My name is John Martinez. I am a graduate of Occidental
College and the Columbia University School of Law and am
presently an associate professor of law at the University of Utah
College of Law in Salt Lake City, Utah. I am a former state
president of the La Raza Lawyers Association of California, where
I was instrumental in formulating and implementing procedures for
evaluating the qualifications of lawyers and judges for the bench
throughout the state. I presently chair the Judiciary Committee
of the Hispanic National Bar Association, a capacity in which I
was called upon to study judge Robert H. Bork's qualifications to
be a justice on the United States Supreme Court and to formulate
a position paper for the organization on his nomination. My
position paper has been adopted by the HNBA's executive board as
that of the organization.

A brief synopsis of our position on the Bork nomination
begins with the rather unsurprising notion that conflicting
interests are intrinsic to our pluralistic society. Moreover, we
all would also probably agree that the magnificence of our
federal Constitution lies primarily in the fact that it
simultaneously embodies the tensions generated by those conflicts
and also contains the framework for their accommodation. In
order to grapple with these tensions within the framework
established by the Constitution, a qualified judge must have a
deep capacity for self-reflection, respect for the moral values
underlying the law and a keen sense of open-minded evaluation of
changing reality. In philosophical terms, it could be said that
a reflectively-developed jurisprudence is indispensable to the
Constitutional interpretive task. Judge Bork has no such
jurisprudence. Instead, as we will demonstrate in the remainder
of our presentation, he distorts the underlying values of the law
and reality to fit within his ideological set of preferences.
Worse, he apparently does so without being aware of it. For
these reasons, we conclude that Judge Bork is unqualified to
serve on the United States Supreme Court and urge the Senate to
refuse to confirm his nomination.

Introduction

The urgency with which we press our views regarding Judge
Bork can perhaps be better appreciated with a fuller
understanding of the essential characteristics of our community.
Like the American population generally, we hold dramatically
diverse political views. We include radical Marxists at one end
of the political spectrum and fervent anti-communists on the
other. We find common ground most readily, however, in the
preservation of the pluralistic ideals upon which this nation
stands; our own diversity of interests, in a sense, forces us to
value the protection of a broad array of views most dearly.
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Like most other Americans, our politics are middle-of-the-
road and our views on government are paradoxical. We want
government to leave us alone and we want it to stop others from
bothering us; we want it to stay out of our private lives and we
want it to care for us when we cannot help ourselves; we want
protection from criminals and we want protection from the police;
we want local, accessible government and we want federal
protection from local governmental tyranny.

Our evaluation of Judge Bork is therefore premised not on
whether his politics might be simplistically described as
"conservative" or "liberal" or his judicial philosophy boiled
down to "judicial restraint" or "activist". Facile labels are
not the things that matter. We agree, by and large, with the
observations of Professor Laurence H. Tribe of the Harvard Law
School that whether a judge adheres to an "original intent"
philosophy or a more expansive theory of the judicial role
matters far less than might appear.1

What matters is how seriously a judge takes the task of
accommodating competing demands inherent in our pluralistic
society in light of the broad moral goals underlying our system
of government and law. Not only will different groups in society
make conflicting demands of government but, moreover, as our own
Hispanic community exemplifies, members of the same group may
have different views about the same thing.

As every mature attorney knows, the tension generated by the
competing demands of our nation's citizenry is embodied in prior
decisions of the Supreme Court, in statutes passed by Congress
and state legislatures, and, ultimately, in the federal
Constitution. Thus, no judge who will not or cannot take
seriously the enterprise of reconciling competing demands can be
regarded as qualified. At that profoundly fundamental level, we
find Judge Bork wanting. Accordingly, we find him unqualified to
be a Justice of the United States Supreme Court.

I. Role of the Senate in Supreme Court Appointments

The rejection of Judge Bork's nomination would be fully
consistent with the role of the Senate in judicial appointments.
Historically, the Senate's role in Supreme Court appointments has
consisted of more than simply rubber-stamping the President's
nominations. After all, it was the Senate that defeated
President Roosevelt's court-packing plan by refusing to confirm
his nominees. Yet the Senate has a greater responsibility than
merely to act as a brake on overly-ambitious presidents, however.
As Professor Ronald Dworkin has written, the Senate's role surely

1. Tribe, Contrasting Constitutional Visions: Of Real and
Unreal Differences, 22 Harv. C.R.-C.L. L. Rev. 95 (1987).
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goes "beyond insuring that a nominee is not a crook or a fool".2

The Senate must exercise the power to confirm or deny the
president's nominees in order to preserve the institutional
integrity of the Senate in the confirmation process and to
maintain the institutional integrity of the United States Supreme
Court as a living component of our social framework. The Supreme
Court's institutional role is to arbitrate the myriad competing
demands in our society: of individuals against society, of
federal against state governments, of one branch of the federal
government against another, of the wealthy against the poor, of
one region of the country against another.

If a Supreme Court justice cannot or will not engage in
serious and open consideration of the values, demands and
principles at play in the cases that come before the Court, then
not only is the Court prevented from properly administering the
law in individual cases, but its institutional legitimacy is
profoundly compromised. Judge Bork would be such a justice and
should therefore be denied confirmation.

II. Judge Bork: A Judge Without a Judicial Philosophy

We have no quarrel with Judge Bork's qualifications as an
advocate, as a scholar or even as a judge on an intermediate
court of appeals. Our concerns are with far deeper shortcomings
that render him unqualified to sit on our nation's highest court.

A. Ability as an Advocate

There is no question that Judge Bork is an eminently capable
advocate. His experience as a practitioner amply attests to his
ability to analyze appellate decisions and other authoritative
sources and to arrange them into a coherent pattern in support of
a particular result.

B. Qualifications to be a Supreme Court Justice

The interpretive mission of the Supreme Court requires far
more than rote advocacy skills, however. A Supreme Court Justice
must have a mature jurisprudential philosophy that will lend
predictability and stability to decisionmaking.3 As Professor
Tribe has suggested, a "meta-constitutional" theory is necessary

2. R. Dworkin, The Bork Nomination. N. Y. Rev. of Books,
Aug. 13, 1987, at 3.

3. For an instructive discussion, see Fallon, A
Constructivist Coherence Theory of Constitutional Interpretation,
100 Harv. L. Rev. 1189 (1987).
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for resolving disputes at that level.4

And these are not purely academic disputes. For example,
whether the Tenth Amendment prohibits Congress from regulating
the wages and hours of state employees is a question of intense
practical importance, and the Court has wavered on that issue
several times in recent history.5 The content of the Ninth
Amendment, which provides that "[the] enumeration in the
Constitution, of certain rights, shall not be construed to deny
or disparage others retained by the people"5 is another matter of
critical practical significance. That provision may determine
such far-ranging issues as whether people have a right to
decently fulfilling employment7 and whether there is a right to
engage in consensual, noncommercial, nonviolent adult intimacies
in the privacy of a bedroom, free of governmental regulation.8

In sharp contrast, Judge Bork does not decide issues, he
simply chooses a side. Instead of grappling with the conflicts
and profound social consequences intrinsic to decisionmaking at
the United States Supreme Court level, he simply announces a
result. The results of his decisionmaking, therefore, are
controlled by factors external to the choice to be made. This
creates the ever-present danger of political opportunism in place
of principled decisionmaking.

These deeply troubling characteristics are amply
demonstrated by his own conflicting statements over the years.

1. Professor Bork. Arguing for Broad Judicial
Discretion in Constitutional Interpretation

While still a professor of law at Yale, Judge Bork

4. Tribe, Contrasting Constitutional Visions: Of Real and
Unreal Differences, 22 Harv. C.R.-C.L. L. Rev. 95 (1987).

5. The Tenth Amendment provides that, "powers not delegated
to the United States by the Constitution, nor prohibited by it to
the States, are reserved to the States, respectively, or to the
people". U.S. Const, amend X. See Garcia v. San Antonio
Metropolitan Transit Authority, 469 U.S. 528 (1985) (setting out
the series of overrulings).

6. U.S. Const, amend. IX.

7. See Tribe, Contrasting Constitutional Visions: Of Real
and Unreal Differences, 22 Harv. C.R.-C.L. L. Rev. 95 (1987)
(concluding they do not).

8. I_d. (concluding there is such a right); but see Bowers v.
Hardwick, 106 S. Ct. 2841 (1986) (concluding there is not).

3-375 0 -
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demonstrated a deep appreciation of the complexities of the
Constitutional interpretive task when he said:

The test of the Constitution, as anyone experienced with
words might expect, is least precise where it is most
important. Like the Ten Commandments, the Constitution
enshrines profound values, but necessarily omits the minor
premises required to apply them. The First Amendment is a
prime example. . . . To apply the amendment, a judge must
bring to the text principles, judgments and intuitions not
to be found in bare words.

When we turn to the equal protection clause of the
Fourteenth Amendment ... we know the clause was meant to be
important, [but] the words tell the judge very little.

History can be of considerable help, but it tells us much
too little about the specific intentions of the men who
framed, adopted and ratified the great clauses. The record
is incomplete, the men involved often had vague or even
conflicting intentions, and no one foresaw, or could have
foreseen, the disputes that changing social conditions and
outlooks would bring before the court ....9

A desire for some legitimate form of judicial activism is
inherent in a tradition that can be called "Madisonian". We
continue to believe that there are some things no majority
should be allowed to do to us, no matter how democratically
it may decide to do them. A Madisonian system assumed that
in wide areas of life, a legislative majority is entitled to
rule for no better reason than that it is a majority. But
it also assumes that there are some aspects of life a
majority should not control, that coercion in such matters
is tyranny, a violation of the individual's rights. Clearly
the definition of natural rights cannot be left to either
the majority or the minority. In the popular understanding
upon which the power of the Supreme Court rests, it is
precisely the function of the court to resolve the dilemma
by giving content to the concept of natural rights in case-
by-case interpretation of the Constitution. This requires
the court to have, and to demonstrate the validity of, a
theory of natural rights...

Legitimate activism requires, first of all, a warrant for
the court to move beyond the limited range of substantive
rights that can be derived from traditional sources of
constitutional law. The case for locating this warrant in

9. Quoted in P. Kurland, Bork: The transformation of a
conservative constitutionalist. Chicago Tribune, Aug. 18, 1987,
sec. 1.



4645

the long-ignored 9th Amendment was persuasively argued by
Justice Arthur J. Goldberg in a concurring opinion in
Grisvold v. Connecticut [the decision invalidating
Connecticut's anticontraception law on grounds of the right
to privacy] .... This seems to mean that the Bill of Rights
is an incomplete, open-ended document, and that the work of
completion is, at_ least in major part, a task for the
Supreme Court.. 10

2. Professor Bork. Arguing for a Greatly Restricted
Judicial Role in Constitutional Interpretation

By 1971, however, his views were almost exactly opposite.
In an article in the Indiana Law Journal, he concluded that:

the only course for a
majority have its way .
specifically or by
Constitution.11

principled Court is to let the
. [unless the matter] is covered
obvious implication in the

Among other things, he had decided that the Constitution did not
prohibit racially restrictive covenants, sterilization of chicken
thieves, poll taxes or state laws prohibiting illegitimate, but
not legitimate, children from suing for the wrongful death of
their parents.12

3. Solicitor General Candidate Bork. Retracting Most of
the Views Set Out in the 1971 Article

When he was questioned by the Senate Judiciary Committee in
confirmation proceedings for the position of Solicitor General,
however, he disavowed the 1971 article in saying:

I should say that I no longer agree with that article
and I have some other articles that I no longer agree
with. That happens to be one of them. ... [I]t seems
to me I was on the wrong tack altogether.13

10 Id. at col. 6.

11. Bork, Neutral Principles and Some First Amendment
Problems, 47 Ind. L.J. 1, 10 (1971).

and Some First Amendment12. Bork, Neutral Principles
Problems, 47 Ind. L.J. 1 (1971).

13. Statement of Robert H. Bork. Nominee to be Solicitor
General of the United States Before the Senate Committee on the
Judiciary. 93rd Cong., 1st Sess. 5, 14 (1973). Although this
statement was in response to Senator Tunney's questions about
Judge Bork's then-current views on the Civil Rights Act, it seems
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4. Circuit Judge Bork. Again Adopting a Restrictive
Role for the Supreme Court With Respect to Civil
Liberties

More recently, in what was referred to by his fellow judges
as a gratuitous "general spring cleaning of constitutional law"14

and, not so kindly, by the New Yorker Magazine as a job
application for a Supreme Court appointment,1* Judge Bork had
once more swung toward strict Constitutional interpretation:

Realizing that the present construction of the Due Process
Clause represents a major judicial gloss on its terms, as
well as on the anticipation of the Framers, and that much of
the underpinning for the broad, substantive application of
the Clause disappeared in the conflict between the Executive
and the Judiciary in the 1930's and 1940"s, the Court should
be extremely reluctant to breathe still further substantive
content into the Due Process Clause so as to strike down
legislation adopted by a State or city to promote its
welfare. Whenever the Judiciary does so, it unavoidably
pre-empts for itself another part of the governance of the
country without express constitutional authority.16

As if to make his personal views crystal-clear, he added in
a footnote:

It may be only candid to say at this point that the author

reasonable to infer that the disavowal applied to the entire
article. Earlier in the same hearing he had begun to distance
himself from the article as a whole, asserting that its
foundation, and hence the conclusions, should instead be
attributed to Professor Wechsler:

The article ... is explicitly a tentative and rather
theoretical attempt to deal with the problem, and it starts
off with an attempt to pick up Professor Wechsler's concept
of neutral principles and see what can be done with that
concept. At the end of the article I point out that I think
these are conclusions that are required by that idea of
neutral principles, but that I am not sure about the whole
subject.

Id. at 12.

14. Dronenburg v. Zech, 746 F.2d 1579 (D.C. Cir. 1984)
(Robinson, J., dissenting on denial of rehearing).

15. The New Yorker, The Talk of the Town section, Aug. 3, 1987.

16. Dronenburg v. Zech, 741 F.2d 1388, 1396 (D.C. Cir. 1984).
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of this opinion, when in academic life, expressed the view
that no court should create new constitutional rights; that
is, rights must be fairly derived by standard modes of legal
interpretation from the text, structure and history of the
Constitution.17

Under the "standard modes of legal interpretation" he described
in the Indiana Law Journal article, only expressly guaranteed or
necessarily implied individual rights merit constitutional
protection.^

III. Conclusion

What are we to conclude about Judge Bork's qualifications?
Unsurprisingly, his record has been subjected to exacting
scrutiny of late, and opinions about his confirmation vary
widely.^-9 This may only indicate, however, that everyone is
interested, but that nobody is an expert. After all have had
their say, therefore, each Senator must come to an individual
conclusion.

After reviewing Judge Bork's record, representative portions
of which we have described, the Hispanic National Bar Association
agrees with Professor Dworkin's conclusion that:

Perhaps Bork's convictions did shift ... dramatically over
time. But it is hard to resist a less attractive
conclusion: that his principles adjust themselves to the
prejudices of the right, however inconsistent these might
be.20

Our concern with Judge Bork is not that he adjusts his views
to fit the prejudices of the right but that he adjusts his views
to fit any prejudices at all. That is not an adequate
intellectual heritage to bring to the Supreme Court.

17. Id. at 1396 n.5.

18. See Bork, supra note 12 and accompanying text.

•*- . See e.g., R. Adler, Bork's new image and Rehnquist's new
book: the clear and present danger. Coup at the Court, The New
Republic, Sept. 14 & 21, 1987, at 37; A. Neal, Robert Bork,
Advocate of Judicial Restraint. A.B.A. J., Sept. 1, 1987, at 82;
P. Kurland, Bork: The transformation of a conservative
constitutionalist. Chicago Tribune, Aug. 18, 1987, sec. 1; R.
Dworkin, The Bork Nomination. N. Y. Rev. of Books, Aug. 13, 1987,
at 3; The New Yorker, The Talk of the Town section, Aug. 3, 1987.

20. R. Dworkin, The Bork Nomination. N.Y. Rev. of Books,
Aug. 13, 1987, at 3.
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October 3, 1987

Senator Edward Kennedy
Senate Committee on the Judiciary
Russell Senate Office Building
Washington, D.C. 20510

Dear Senator Kennedy:

As you requested, I have reviewed the record concerning
Judge Robert Boric's role in Guv Vander Jaat. et al. v. Thomas
O'Neill. Jr.. 669 F.2d 1166 (D.C. Cir. 1983). The history of the
case appears in internal memoranda of the Court of Appeals for
the District of Columbia Circuit, together with letters to
Chairman Joseph Biden from Judge James F. Gordon, Senior United
States District Judge, sitting by assignment on the panel hearing
the Vander Jaat case, and from Judge Bork. Then active Circuit
Judge Roger Robb presided over the 3-judge panel. Judge Bork, a
newly seated member of the District of Columbia Circuit, was the
third judge.

This letter is divided into two parts: a summary of the
record and my opinion. In giving my views, I rely upon my trial
and appellate experience as a judge which include fourteen years
on three different appellate courts, state and federal. I have
studied, written and lectured on appellate court systems and
procedure for 20 years, and I have taught seminars for federal
and state appellate judges.

A. Summary of the Record

In Vander Jaat. fourteen Republican members of the
House sued the House Democratic leadership, contending that the
Democrats systematically discriminated against them by providing
them with fewer seats on House committees and subcommittees than
they were proportionally due. The District Court dismissed the
complaint, holding that the action was barred by the Speech or
Debate Clause and by the provision of the Constitution which
confers upon the House the power 'to determine the Rules of its
proceedings." Art. I, §5, cl. 2. The Vander Jaat plaintiffs
argued that the means of apportioning the seats in question
deprived them of due process and equal protection rights, as well
as the First Amendment rights of association and free speech.

1. The case was orally argued on March 19, 1982. In
a conference memorandum prepared by Judge Robb to Judges Bork and
Gordon on the same date, Judge Robb stated:

"At conference we agreed to affirm the
District Court. Judge Bork offered to
prepare the opinion. The opinion will assume
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that the plaintiffs have standing but will
conclude that they are out of court for
numerous other reasons."

2. Judge Gordon, in his letter dated August 24, 1987,

described the conference discussion that anteceded Judge Robb's

conference memorandum. He states:

"All three of us were in instant agreement
that the relief be denied appellants Vander
Jaot. Judge Robb directed our attention to
the fact that he had written the prior
opinion of the D.C. Circuit in Rieale v.
Federal Open Market Committee. 656 F.2d 873
(1981), which he, Judge Robb, considered to
be the law of the Circuit. I agreed.

After discussion, it was agreed by all and
ordered by Judge Robb that Judge Bork would
write the unanimous opinion of the Court,
denying relief to the appellant Vander Jagt
on the ground of 'remedial discretion,'
relying on the Rieale case....

As we were departing the room at the end of
our conference, I recall Judge Bork alluding
to the 'lack of standing doctrine,' to which
both Robb and I, particularly Robb, took
immediate vigorous exception and reiterated
our views that the Rieale case controlled and
was the opinion of the majority of the court.

There is no way Judge Bork could have
misunderstood Robbs' and my position."

..In his letter dated October 1, 1987, Judge Bork recalls
the events at conference differently. Judge Bork does not
remember that Rieale was discussed. Judge Robb wrote the opinion
for the Court in the Rieale case. Rieale specifically rejected
dismissal of the case for lack of congressional standing;
instead, the court denied relief exercising its discretionary
power to withhold relief where separation-of-powers concerns
dictated that result. The court adopted the reasoning of Judge
Carl McGowan, a distinguished member of the same court, who had
expressed his views in an article "Congressmen in Court: The New
Plaintiffs," 15 Ga. L. Rev. 241 (1981).

3. On May 31, 1982, Judge Robb took senior status,
and Judge Bork, as the only active judge remaining on the panel,
assumed Judge Robb's role as presiding judge of the panel. As
the new presiding judge of the panel. Judge Bork did not inform
Judge Gordon about the change in the composition of the panel.

4. Judge Bork neither circulated a draft opinion nor
any memorandum about the case until September 17, 1982. On that
date, he sent his draft opinion to Judges Robb and Gordon, with a
cover memorandum of one sentence: "Attached is my proposed
opinion in the above-mentioned case for your review and comment."
The draft disposed of the case on denial of congressional
standing, a rationale that had been rejected at conference when
Judge Bork had initially pressed that'point.

5. Judge Gordon telephoned Judge Robb to ascertain
what had happened. Judge Gordon said that he was informed that
Judge Robb was in the hospital suffering from cancer and, for the
first time, he learned that Judge Robb had taken senior status.
According to Judge Gordon, he received a call from an uniden-
tified judge of the District of Columbia Circuit who later
reported to him that Judge Robb "was upset by the development in
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the Vander Jacrt case and instructed [Judge Gordon] on Judge
Robbs' behalf, to immediately prepare for the two of us a
majority opinion on the basis of 'remedial discretion' and to
advise Judge Bork to that effect. [Judge Gordon] was admonished
to accomplish this task so that our final order could be issued
before the end of the calendar year 1982.'

6. On September 24, 1982, Judge Bork wrote Judge
Gordon a letter, apologizing for his failure to notify him "in
advance that I had changed the rationale in the Vander Jaat case
to one of lack of standing." Judge Bork stated that after he
"started on the opinion," it became apparent that it was harder
to dispose of the case under either the political question
doctrine or the Speech or Debate Clause. He added that the
standing rationale "was also indicated because there are some en
bane rehearings coming up in this circuit for which the other two
grounds might have implications. That would have complicated the
writing of the opinion based upon political question or Speech or
Debate."

7. On October 5, 1982, Judge Robb wrote a memorandum
to Judges Bork and Gordon stating that he was "surprised" to have
Judge Bork's proposed opinion, holding that the plaintiffs are
out of court because they have no standing to sue. Judge Robb
continued:

"Although I agree with the result I regret
that I cannot concur in the opinion. I would
apply the Rieale theory to this case. The
Valley Forae case, relied on in the proposed
opinion, was not a case of a congressional
plaintiff, and I see nothing in it that
suggests that the Court would not have
approved the application of the Rieale theory
in a congressional plaintiff context.

... I am not prepared to say that a plaintiff has
standing to sue if his injury requires major
surgery, but he will not be heard if he has
suffered only bruises and contusions.

If Judge Gordon adheres to our reasoning and
decision at conference, I suggest that he
prepare an opinion along those lines. Judge
Bork may of course write separately."

8. On October 8, 1982, Judge Bork wrote a memorandum
to Judges Robb and Gordon in which he stated that he thought it
was "advisable to set out my current thoughts about the case."
He reiterated that he thought it was "easier to deal with this
case on the standing doctrine than on the political question
doctrine or the Speech or Debate Clause. That is true both for
doctrinal reasons and because the latter two questions are much
involved in a case we are to hear sn bane later this month."
Judge Bork also stated:

"Having reached this conclusion in the course
of preparing the opinion, I visited Judge
Robb in his chambers and explained that I
preferred to dispose of the case on standing
grounds by returning to the complete-nul-
lification-of-a-vote test adopted by the B S E
curium opinion in Goldwater v. Carter. I
understood Judge Robb to agree to this
strategy. Inexcuseably, I neglected to write

-•to Judge Gordon about my changed thinking.
Judge Robb does not remember my conversation
with him, does not doubt it took place, but
is sure he must have misunderstood what I
proposed."
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He presented a preview of his then current thinking

about his views to be presented in a concurring opinion. Judge

Bork added:

"[I] welcome the idea of writing a concur-
rence precisely because I will be able more
freely to express what I think about this
area of the law. If there is any danger of
mootness in this case, I do not think it
could arise until January 3, 1983, when a new
House of Representatives will cone into
existence...."

9. The majority opinion was reassigned to Judge
Gordon. The majority opinion was not filed until February 4,
1983, because it was delayed awaiting the concurring opinion from
Judge Bork. Both opinions were filed February 4, 1983.

10. The only reported en bane proceeding in the
District of Columbia Circuit concerning standing, political
questions and separation of powers during the period March-
October, 1982 is Murray v. Angela Marie Buchanan. Treasurer of
the United States. 674 F.2d 14 (D.C. Cir. 1981). Petitions for
rehearing fin bane were granted, October 27, 1982, and the case
was decided fin bane October 28, 1983, 720 F.2d 689.1 The
plaintiffs were a group of atheists who brought a taxpayers'
action seeking to enjoin the Treasurer of the United States and
others from expending or receiving funds under statutes authoriz-
ing payment of salaries and certain expenses for the Chaplains of
the Senate and the House of Representatives. Plaintiffs argued
that the statutes were unconstitutional under the Establishment
Clause of the First Amendment. The District Court had dismissed
the case on the grounds that the plaintiffs lacked standing and
that the claim was nonjusticiable because it presented a
political question. The panel, one judge dissenting, reversed on
the standing issue and remanded the case for further proceedings.
On en bane rehearing, the case was ordered dismissed because, in

the interim, the Supreme Court had decided Marsh v. Chambers.
U.S. [51 U.S.L.W. 5162] (1983) holding that the practice of
opening each legislative day with a prayer by the Chaplain paid
by the State does not violate the Establishment Clause of the
First Amendment. The fin bane court therefore dismissed the case
for failure to raise a substantial constitutional question.

B. .Commentary

The panel was aware that actions by members of Congress
against one another always present sensitive issues of public
importance. Judge Robb, sitting with Judges Edwards and Penn,
had struggled with the thorny issues of congressional standing in
the Rieale case, and, at the time Vander Jaot was argued, Rieale
was the law of the Circuit.

When Judge Bork volunteered to write the opinion for
the panel after his colleagues rejected his standing argument in
conference, did he intend to set aside his strongly held personal
views against congressional standing to try to write an opinion
following Rieoel. or, according to Judge Bork's recollection on
the grounds that the action was foreclosed by the political
question doctrine or the Speech and Debate Clause of the Con-
stitution? Or did he then intend to draft a standing opinion
hoping to persuade his colleagues that they had wrongly rejected
his oral argument and that his views on standing should become
the law of the Circuit?

1 The original panel was Judge Bazelon, Senior Circuit
Judge, Judges MacKinnon and Ginsberg, Circuit Judges.
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Judge BorJc, as a new judge, had no opinon backlog to
prevent his turning immediate attention to this opinion. Even
allowing for the interruptions in opinion writing caused by
chambers work in preparing for the next calendar and disposing of
motions and administrative tasks, the writing of an opinion in
the case should not have consumed more than two weeks. No reason
appears from the record to explain why no draft appeared within
30 days from the conference. Judge Bork circulated nothing for
six months. The draft he then circulated was a renewal of his
standing arguments. When his standing arguments were again
firmly rejected, he insisted upon writing especially a concurring
opinion further elaborating his views on standing. As Judge Bork
stated in his specially concurring opinion:

"It seems necessary to say a word about my colleagues'
rationale, because the difference between their
position and my own rests on more than a reading of
precedent. It reflects a disagreement about the role
of the federal courts in our government.

At the level of case law interpretation, I have suffi-
ciently expressed my belief that, even at the time it
was decided, Rieoel's reasoning proceeded from a false
premise about the Supreme Court's view of standing and
that the invalidity of that premise was once more
demonstrated by the Supreme Court's Valley Forge
decision...."

-Judge Bork's continued insistence that he express his
views in a judicial opinion delayed disposition of the case until
after the new Congress was seated. The delay threatened to moot
the entire controversy.

Judge Bork testified before this Committee, and he has
reiterated his recollection in his recent letter to the Commit-
tee, that he tried to write an opinion in conformity with
conference disposition and that it would not write that way. It
is not rare that a judge assigned to write an opinion for a panel
discovers that the opinion will not write that way when, after
intense examination of the record in the course of preparing an
opinion, the judge discovers that an essential element of proof
was missing, or a critical procedural step was absent, or that an
issue of law has emerged that was not earlier discussed and that
will affect disposition. When the writing judge runs into that
kind of snag, the ordinary course is to discuss the problem with
one's colleagues in a personal meeting, a telephone conference,
or in an explanatory memorandum, with or without an accompanying
draft opinion.

The documented events in the Vander Jaat case are very
unusual. Nothing new emerged after the conference. The standing
issue had been raised, discussed, and rejected by a majority of
the panel. Judge Bork never discussed the problem with Judge
Gordon until after Judge Gordon protested Judge Bork's circulated
draft. Judge Bork states that he had earlier discussed the
issues with Judge Robb. Judge Robb did not recall that any such
discussion took place. The record seems clear that Judge Bork
did have a discussion with Judge Robb. Only two people could
know what was discussed in their meeting. Judge Robb is dead.
Is it likely that Judge Robb led Judge Bork to believe that he
agreed with Judge Bork's standing analysis of the case? The
record is plain that Judge Robb strongly disagreed with the
standing argument at the time of conference, in his memorandum
after he had received Judge Bork's draft opinion and in his
earlier Rieale opinion.

Judge Bork would have disagreed strongly with the
majority's standing decision in the Murray case. Nevertheless,
it is difficult to see why the opinion in Vander Jaat should have
been delayed awaiting eji franc disposition of Murray. The
considerations involved in deciding standing of taxpayers who
challenged the constitutionality of a statute and those that
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apply in deciding the standing of members of Congress to chal-
lenge the apportionment of congressional seats on committees are
quite different.

The doubts that the record raises with respect to Judge
Bork's memory of the events and his candor cannot be resolved on
this record. Judge Eork knew that he was negligent when he
failed to discuss with Judge Gordon his inability to write an
opinion in accordance with conference disposition and in failing
to notify him of the change in the composition of the panel
caused by Judge Robb's taking senior status. More is involved,
however, than a breach of judicial etiquette.

The history of this case should cause serious concern
even if all credibility issues are resolved in Judge Bork's
favor.

The deeply troubling aspect of the history is that
Judge Bork displayed disregard for the rights of the litigants.
The outcome of the case was forgone on the date of the
conference. Yet Judge Bork's conduct caused delay in the
disposition of the case for almost a year. Judge Bork, like
Judge HcGowan, could have expressed his own views at length in a
law review article, without the constraints of the duties of an
appellate judge. Instead, he insisted on propounding his own
views and to criticise harshly the Rieale decision which was
binding precedent in the Circuit.

The inference is inescapable that Judge Bork's deter-
mination to state his convictions on standing were more important
to him than his duty as a judge to decide the case before him.
Vander Jaot is not an isolated instance of such conduct. For
example, in Barnes v. Kline. 759 F.2d 21, (D.C. Cir. 1985),
vacated as moot sub, nom. Burke v. Barnes. _ ^ U.S. , 107,
S.Ct. 734 (1987), Judge McGowan wrote the majority opinion
holding that members of Congress, the Senate, the Speaker, and
the bipartisan leadership of the House could challenge the
President's exercise of a pocket veto. In dissent, Judge Bork
insisted on writing dicta that went far beyond the bounds of the
case. Judge Bork wrote: "We ought to renounce outright the
whole notion of congressional standing." 759 F.2d at 41.
Judge Bork stated that Judge McGowan's opinion was "absurd" (759
F.2d at 55), and that his own view was the only "conclusion ...
possible." 759 F.2d at 55, 56. In Williams v. Berrv. 708 F.2d
789 (D.C. Cir. 1983), the plaintiffs were homeless men who
claimed that the District of Columbia was constitutionally
required to provide them an opportunity to be heard before the
District closed the shelter for the homeless. Judge Edwards, for
the majority, held that the procedural protections that were con-
stitutionally required had been given and that the scope of
judicial review of a procedurally correct decision to end
emergency shelter services was not ripe for decision. Judge Bork
wrote a separate concurring opinion addressing constitutional
issues that were not before the court and giving advance notice
of what he would do in a future case. "Had there been a cross-
appeal, I think it highly likely that no process would have been
found due." 708 F.2d at 793. Another example is Tel-Oren v.
Libyan Arab Republic. 726 F.2d 774 (D.C. Cir. 1984), cert,
denied. 470 U.S. 1003 (1985). The plaintiffs were survivors and
representatives of survivors of persons who were killed in an
armed attack on a civilian bus in Israel. The question was
whether 28 U.S.C. §1350 applied to give the federal courts
jurisdiction and created a private cause of action in the
plaintiffs. A per curiam opinion stated that the action was
properly dismissed, but Judges Bork, Edwards and Robb each filed
separate opinions. Judge Bork was not content to decide the case
before the court. He used the case as a vehicle to expound his
opinion that the language of the statute referring to the "law of
nations" should be read as its initial draftsmen might have
intended, and not in terms of "modern assumptions." 726 F.2d at
813. He added that "in 1789 there was no concept of inter-
national human rights." Ibid. (In 1789, half of our states
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accepted the concept that black human beings, like cattle, could
be owned, bred, bought and sold.) An additional illustration is
Crowlev v. Shultz. 704 F.2d 1269 (D.C. Cir. 1983). The sole
question presented was whether, under a particular savings
clause, the State Department employees were entitled to a
particular benefit. In his opinion for the Court, Judge Bork
decided that they were not so entitled. However, Judge Bork was
not content merely to decide the only question before the Court.
He wrote a separate opinion concurring with himself, stating that
even without the savings clause, the employees would not have
been entitled to the benefit they sought. That performance is
nothing short of extraordinary.

Not one of these opinions was necessary to dispose of
the case. All of these separate opinions necessarily delayed
disposition of the case. Judicial opinions are not supposed to
be provocative classroom lectures, all points bulletins, or law
review articles. Each of these acts reveals Judge Bork's lack of
judicial restraint. Each vividly illustrates Judge Bork's deep
regard for his own theories of law, and his lack of regard for
the human beings whose rights are being adjudicated.

Sincerely,

SMH:sh
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October 6, 1987

Senator Edward Kennedy
Senate Committee on the Judiciary
Russell Senate Office Building
Washington, D.C 20510

In Re: Mr. Lloyd Cutler's Testimony
in the Confirmation hearings
concerning Judge Robert Bork

Dear Senator Kennedy:

The burden of Mr. Cutler's testimony before the Senate
Committee on the Judiciary is that Judge Bork is a moderate
conservative whose record on sensitive issues of constitutional
law bring him within the mainstream of judicial thought and that
his views are comparable to those of Justices Stewart, Harlan,
Stevens, and Black. I do not doubt Mr. Cutler's good faith in
expressing his opinion, but an objective view of the record does
not sustain it.

Mr. Cutler has asked the Committee to infer that the
design of a tapestry can be discerned from looking at a few
threads. When the body of the published work of the Justices and
of Judge Bork is examined, however, the visible patterns of their
thoughts emerge, and they are in sharp contrast to those of Judge
Bork.

To avoid unnecessarily burdening the Committee, which
already has a voluminous record before it, I shall not readdress
Judge Bork's highly individualistic, even idiosyncratic, opinions
on antitrust laws, the proper functions of judicial opinions, or
the intemperance with which he has expressed his ideas about the
opinions of his colleagues on the United States Court of Appeals
and those of the Supreme Court with which he disagrees. I shall
limit my brief commentary to his publicly stated concepts of
liberty, the constitutional right of privacy, equal protection,
freedom of expression and access to the courts.

A. Liberty and Privacy. Judge Bork's philosophy,
even as modified in his testimony before this Committee, has led
him to take an extremely limited view of the concept of liberty
stated in the Constitution. Whether his view is advanced using
the rubric of "originalism," or "interpretist doctrine," he has
sought to confine the liberty which remains to the people to
those liberties expressly stated in the Constitution as
understood by the draftsmen at the time the provisions were
adopted. The mainstream of judicial thought, beginning with
Chief Justice Marshall in 1810, is to the contrary: The people
retained their fundamental liberty rights, whether or not
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specifically described in the Constitution, and they ceded only
limited powers to the government. That constitutional principle
is underlined by the Ninth Amendment stating: "The enumeration in
the Constitution of certain rights, shall not be construed to
deny or disparage others retained by the people," a provision
that Judge Bork has jettisoned from the Constitution.

Mr. Cutler has sought to support his opinion that Judge
Bork is a moderate conservative on liberty issues by selective
citation of certain cases in which one or more of the Justices
with whom he wants to compare Judge Bork's views favorably, have
dissented in cases implicating rights that Judge Bork has
insisted do not exist. In the first place, none of the Justices
with whom Mr. Cutler has associated Judge Bork has expressed the
view that the rights preserved to the people were only those
expressly articulated in the Constitution. In the second, a
comparison of the views of Judge Bork on liberty and privacy and
those of the Justices to whom Mr. Cutler has referred, reveal far
more divergence than convergence with Judge Bork.

Thus, for example, Mr. Cutler suggested that Justice
Black agreed with Judge Bork that no substantive right of
"liberty" existed beyond those expressly stated in the Bill of
Rights. Mr. Cutler's conclusions are not supported by the record
of Justice Black. Thus, for example, Justice Black joined the
"liberty"-based opinions in Loving v. Virginia. 388 U.S. 1
(1967); Boiling v. Sharpe. 347 U.S. 497 (1954), and Skinner v.
Oklahoma. 316 U.S. 535 (1942). Mr. Cutler stated that Judge
Bork's only criticism of Skinner, in which the issue was the
constitutionality of government sterilization of criminals, was
based on a statutory classification discriminating between
robbers and embezzlers. Mr. Cutler is mistaken. In Judge Bork's
1982 Yale Federalists Society speech, he said that "the right of
procreation is another-made up constitutional right. Neither it
[nor the right to privacy] are to be found anywhere in the
Constitution." Indeed, in Judge Bork's testimony before this
Committee, he reaffirmed his disagreement with the basic
"liberty" underpinnings of Skinner. He added that the
classification drawn by Oklahoma might have run afoul of the ban
on racial discrimination if that issue had been raised and
argued.

In Mr. Cutler's effort to put Judge Bork into Justice
Stewart's camp, he relied on Justice Stewart's initial dissenting
opinion in Griswold v. Connecticut. 381 U.S. 479 (1965), and he
characterized Justice Stewart's concurrence in Roe v. Wade. 410
U.S. 113 (1973), as a reluctant bow "to the majority precedent
set over his dissent in Griswold seven years earlier." Instead,
Justice Stewart's opinion in Roe was a wholehearted embrace of
the principle that the "liberty" protected by the Due Process
Clause of the Fourteenth Amendment includes concepts of "liberty"
not specifically named. Thus, Justice Stewart in Roe stated that
he "accepts" Griswold as "one in a long line of [pre-1983] cases
decided under the doctrine of substantive due process," 410 U.S.
at 168. He thereafter affirmatively defended the view that,
although the "Constitution nowhere mentions a specific right of
personal choice in matters of marriage and family life," the
"'liberty'" protected by the Due Process Cause of the Fourteenth
Amendment covers more than those freedoms explicity named in the
Bill of Rights. Thereafter, Justice Stewart quoted favorably
from Justice Harlan's great dissent in Poe v. Ullman. see 410
U.S. at 169, and, he added that the Court in Roe "[c]learly ...
is correct." Id. at 170. In Poe. Justice Harlan said:

"[T]he full scope of the liberty guaranteed by the Due
Process Clause cannot be found in or limited by the
precise terms of the specific guarantees elsewhere
provided in the Constitution. This "liberty" is not a
series of isolated points picked out in terms of the
taking of property; the right to keep and bear arms;
the freedom from unreasonable searches and seizures;
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and so on. It is a rational continuum, which, broadly
speaking, includes a freedom from all substantially
arbitrary impositions and purposeless restraints, ...
and which also recognizes, what a reasonable and
sensitive judgment must, that certain interests require
particular certain scrutiny of the state needs asserted
to justify their abridgement." 410 U.S. at 169.

Justice Harlan and Judge Bork are poles apart on their
understanding of the breadth and meaning of the Constitution and
of those rights that were preserved to the people and not
delegated to the State.

The difficulty with Mr. Cutler's comparisons of Judge
Bork's views with that of the Justices he has cited is that he
has mistaken a thread for the fabric. Individual justices did
dissent in some of the major cases involving liberty and the
right of privacy at various times during the development of these
areas of constitutional law. Some aspects of the reasoning in
these cases have been criticised in dissenting opinions within
the Court and in scholarly criticism. But these differences of
view do not signal any acceptance of Judge Bork's originalist
ideas, nor his wholesale rejection of even the existence of a
body of intimate personal liberties protected by the
constitutional right of privacy, or his dismissal of these bodies
of law as illegitimate and unconstitutional. Judge Bork's views
on these subjects are decidedly extreme.

Although members of the Supreme Court have disagreed
with one another about the extent of the specific constitutional
source of the protection of the right of privacy and its
application to particular factuaifccircumstances, the Court has
developed a remarkable degree oRonsensus that the right of
privacy is constitutionally protected. Justices Harlan and
Frankfurter, to whom Mr. Cutler favorably compared Judge Bork,
both accepted the privacy concept. Justice Harlan agreed with
the majority in Griswold. and Justices Frankfurter and Harlan
joined the majority opinion in Skinner. At least as recently as
1981, Judge Bork dismissed Skinner as "perhaps aberrational."1

B. Equal Protection. As the Committee is aware.
Judge Bork has for many years taken an extremely narrow view of
the Equal Protection Clause. Until his testimony before this
Committee, he had frequently expressed his opinion that the
clause did not apply to women. Mr. Cutler attempted to clothe
Judge Bork in Justice Stevens' robes on the gender issue, after
Judge Bork testified that he would now include women and apply to
them a "reasonableness" test. That robe will not fit. Justice
Stevens joined the opinions in Kirchberq v. Feenstar, 450 U.S.
455, 460 (1980) and Mississippi University for Women v. Hogan.
458 U.S. 718, 724-725 (1982), rejecting reasonable-basis review
for gender cases and insisting on heightened scrutiny. Whatever
may be the contours of Judge Bork's newly discovered reasonable
basis test, nothing he said about it to the Committee suggests
that his own views resemble Justice Stevens'. Justice Stevens'
discussion favored reformulating a rationality test based on
reasonableness assessed, not from the perspective of the current
majority (as would Judge Bork), but from the perspective either
of an "impartial lawmaker" or "a member of [the] class of
persons" disadvantaged by the challenged law. See Cleburne v.
Cleburne Living Center. Inc.. 473 U.S. 432, 454 (1985) (Stevens,
J., joined by Burger, C.J., concurring). To equate Judge Bork's
"reasonable basis" test with Justice Stevens' approach also fails
because Justice Stevens concurred fully in Craig v. Boren. 429
U.S. 190, 211-14 (1976), but Judge Bork disavowed Craig,
characterizing the decision as trivializing the Constitution.

The Human Life Bill: Hearings Before the Subcommittee
on Separation of Powers of the Senate Judiciary Committee 9 7 —
Cong. 1st. Sess. 315 (1981).
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Mr. Cutler has evoked Lochner v. New York. 198 U.S. 45
(1905), as an example of the unfortunate results that follow when
the Supreme Court fails to yield to the congressional will in
protecting employees from exploitation, and he has implied that
Judge Bork's new philosophy will produce better results. The
Lochner majority struck down a state statute limiting the hours
of employment in bakeries to sixty hours per week, ten hours per
day on the ground that the statute arbitrarily interferred with
freedom of contract guaranteed by the Contract Clause and that
freedom of contract could not be overriden by the state's power
to protect public health, safety and general welfare. The case
does not present simply a refusal of the majority of the court to
accedeto legislative will; it was a bald attempt to write into
the Constitution an economic theory that the Nation had
decisively rejected, as Justice Holmes' vigorous dissent pointed
out. Lochner scarcely supports an argument that Judge Bork's
newly minted reasonable-basis test will produce better results in
reducing the impact of invidious employment discrimination
against women than the current heightened scrutiny standard. The
history of legislation based on gender stereotypes that have been
used to protect women right out of their jobs has not been
encouraging. That is not to say that legislatures have not
successfully enacted legislation that has improved the situation
of women and minorities on a number of occasions.

Judge Bork's deference to the legislative will in
protecting employees, including women, from hazards in the work
place is, at the very least, suspect, in the light of his
decision in Oil. Chemical & Atomic Workers International Union v.
American Cyanamide Co.. 741 F.2d 444 (D.C. Cir. 1984). The issue
was whether a requirement that women could not work in certain
branches of the company unless ̂ iey first accepted sterilization
was a violation of the Occupational Safety & Health Act.
Chemicals in the plant injured foetuses. The company retained
only those women in employment who accepted sterilization. The
statute compels employers to furnish a place of work free from
"recognized hazards" that might cause "serious physical harm."
Judge Bork held that no statutory violation occurred because the
kind of dangers that the women had in the work place did not fall
within the "recognized hazards" that might cause "serious
physical harm." Would Judge Bork have reached the same
conclusion if men working in the plant exposed to the same
chemicals, sterilized men, and the men were asked to choose
between their employment and sterilization by the plant
chemicals?

C. Freedom of Expression. Both to demonstrate Judge
Bork's respect for freedom of speech and his supposed kinship
with the views of Justice Stevens, Mr. Cutler lauded the
specially concurring opinion of Judge Bork in Oilman v. Evans.
750 F.2d 970, 993 (D.C. Cir. 1984). Oilman, a political science
professor of communist persuasion, aspired to become head of his
department. Syndicated columnists, defendants Evans and Novak,
published an article sharply critical of Professor Oilman's views
and the actions of the administration of the university. The
majority of the en bane court held that the writers' views were
statements of opinion fully protected by the First Amendment and,
therefore, Oilman could not successfully maintain his libel
action. Judge Bork agreed with that result on a different
ground: Oilman had thrust himself into the arena of political
debate in campus politics, which spread into state politics as
well. Then Judge Scalia dissented. Judge Bork's views in Oilman
do not suggest that he took a more expansive view of the
protection of freedom of expression in 1984 than he had at an
earlier time. Judge Bork had long held the opinion that the
maximum latitude should be allowed for freedom of expression in
the political arena to promote robust political debate. (As the
Committee knows, until his testimony, Judge Bork had earlier
sought to confine the First Amendment guarantees to just such
expression.) Judge Bork's years of experience in academia taught
him how vigorous political debates are within academic politics;
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moreover, while in academia, he had earlier espoused libertarian-
socialist views, resembling Oilman's, which he later discarded.
When Justice Stevens indicated that Judge Bork's views in Oilman
were not dissimilar from his own in this case, one cannot
reasonably assume that Justice Stevens agreed with Judge Bork's
extremely narrow reading of the First Amendment in contexts other
than political debate. And even in that arena, Judge Bork has
acidly criticized the dissents of Justices Holmes and Brandeis in
Abrams v. United States. 250 U.S. 616 (1919), and Gitlow v. New
York. 268 U.S. 652 (1925). He also attacked Brandenburg v. Ohio.
395 U.S. 444 (1969), in which Justices Harlan, Stewart, White,
Black and Douglas concurred;2 and Hess v. Indiana. 414 U.S. 105
(1973) in which, among others, Justices Stewart, White, Blackmun
and Powell concurred. Justice Stevens has not given the
slightest indication that he agrees with Judge Bork's
condemnation of these decisions.

D. Access to the Courts. Mr. Cutler's opinion that
Judge Bork's views of standing are in the mainstream and comport
with judicial restraint cannot be reconciled with Judge Bork's
highly individualistic and selective decisions closing the doors
of courts by mechanisms, including standing, to accomplish that
result.

In Silverman v. Barry. 727 F.2d 1121 (D.C. Cir. 1984),
housing developers alleged in action by the District Department
of Housing and Community Development and actions by the
District's Counsel on condominium conversions violated their
Fifth Amendment rights. Judge Bork held that the federal court's
doors were open to adjudicate the developers' claims to review
decision-making by an executive branch of government. In
contrast, in Williams v. Barrv. 708 F.2d 789 (D.C. Cir. 1983),
the issue was whether the homeless men, who were plaintiffs, had
received the necessary procedural protections before the District
decided to close a shelter for the homeless. Judge Bork,
concurring specially in the majority's conclusion that procedural
protections had been afforded, stated his views that the
judiciary should not be permitted to review "political" decisions
of the Executive Branch, and described a contrary position as
"revolutionary." In Barnes v. Kline. 759 F.2d 21 (D.C. Cir.
1985), vacated as moot sub, nom. Burke v. Barnes. U.S. , 107
S.Ct. 734 (1987), Judge Bork dissented from the majority opinion
that held that members of Congress could challenge the
President's exercise of a pocket veto. Judge Bork said: "We
ought to renounce outright the whole notion of congressional
standing." 759 F.2d at 41. He denounced the majority's contrary
view as "absurd." id. at 55. In Nathan v. Smith. 737 F.2d 1069
(D.C. Cir. 1984) , survivors and relatives of persons killed
during a parade when attacked by Klu Klux Klan and American Nazi
Party members, sought the appointment of a Special Prosecutor,
alleging that they believed members of the Federal Government had
been involved with the attackers. When their request was denied,
the plaintiffs sought mandamus against the Attorney General to
commence a preliminary investigation, under 28 U.S.C. §592. In a
per curiam opinion, the Court held that the District Court erred

2 Justices Douglas and Black concurred specially urging
broader protection for free expression than that encompassed by
the "clear and present danger" test.
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in granting partial summary judgment for the plaintiffs. Judge
Bork set forth his views separately, arguing that the law
enforcement power belonged exclusively to the Executive Branch
and that the exercise of that power was beyond judicial review.
In Haitian Refugee Center v. Gracey. 809 F.2d 794 (D.C. 1987), a
non-profit membership corporation assisting Haitian refugees,
brought the action challenging the detention at sea by vessels of
the United States. Judge Bork held that the action was barred
because the plaintiff organization had no standing, despite the
fact that the organization had aided or worked with 20,000
Haitians. Judge Bork's conclusion is in the teeth of the rule in
Havens Realty Corp. v. Coleman. 455 U.S. 363 (1982), which
reached the opposite conclusion in a case upholding the righ1" of
an independent organization to sue a real estate company for
interference with black housing.

Despite Mr. Cutler's earnest advocacy. Judge Bork can
no more be fitted into the mainstream of constitutional
philosophy than the Potomac could be fitted into a teacup.

SMH:sh
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LAWYERS' £ COMMITTEE
F O R C I V I L R I G H T S U N D E R L A \ Y

September 30, 1987

Honorable Joseph R. Biden
Chairman
Committee on the Judiciary
United States Senate
Washington, D. C. 20510-6275

Dear Senator Biden:

On September 14, 1987, we transmitted to the Senate
Judiciary Committee by letter to you, a statement m
opposition to the confirmation of Judge Robert K. Bork as
an Associate Justice of the United States Supreme Court.
We included with that statement the names of individual
members of the Board of Trustees and others affiliated with
local Lawyers' Committees who have endorsed the staterent
and an analysis of Judge Bork's record on civil rights and
civil liberties issues. At that time we anticipated that
we would have the opportunity to testify at the confirma-
tion hearings but we have been informed by committee staff
that it will not be possible to present oral testimony.

Enclosed are seventy copies of the testimony we had
hoped to provide. We request that it be made part of the
record to be considered by the full committee during its
deliberations. Also enclosed is the statement m opposi-
tion to the confirmation of Judge Bork and a revised list
of signatories. Ninety-six members of our Board of
Trustees have signed the statement in their lrdividual
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LAWYERS COMMITTLL POK CIMI RIGHTS INDEK

Honorable Joseph R. Biden
September 30, 1987
Page Two

capacity. (Appendix A, Part I). In addition, 214 lawyers
affiliated with local Lawyers' Committees in six cities
have joined the national members in expressing their
opposition to the confirmation of Judge Bork. (Appendix A,
Part II).

Stuart J. Land
Co-Chair

cc: Honorable Strom Thurmond
Ranking Minority Member
Committee on the Judiciary
United States Senaie
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Written Testimony of Conrad K. Harper, for Individual

Members of the Lawyers' Committee for Civil Rights Under

Law, and Individual Members of Local Lawyers' Committees,

Respecting the Nomination of Judge Robert H. Bork to be an

Associate Justice of the Supreme Court of the United States

Submitted to the Senate Committee on the Judiciary

September 29, 1987

Introduction

My name is Conrad Harper. Stuart Land, who is next

to me, and I are co-chairmen of the Lawyers' Committee for

Civil Rights Under Law, a national organization of lawyers,

headquartered in Washington. We are committed to enforcing

and broadening civil rights.

The Lawyers' Committee

We have submitted for the record a statement in

opposition to the nomination of Judge Bork as an Associate

Justice of the United States Supreme Court, on behalf of

96 members of the Board of Trustees of the Committee,

including, as I shall note, many prominent lawyers and

former high government officials. Our action has been

joined by 214 members of our various local committees m

major cities in the United States.
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We took this action only after a thorough analysis

of Judge Bork's writings. The results of this analysis are

set forth in a 45-page memorandum which we have also

submitted for the record. This analysis, prepared by

volunteer private lawyers, constitutes our honest effort to

analyze fairly Judge Bork's position on the Constitution and

the role of the Supreme Court. From this analysis, it is

clear to us that Judge Bork has embraced a judicial

philosophy such that his nomination, as we said in the

statement, "jeopardizes the civil rights and liberties

long-enjoyed by all Americans."

The Lawyers' Committee has a unique history and a

strong commitment to the rule of law, well within the

traditional values of our profession. The Lawyers'

Committee was organized in 1963 at the height of black

protest demonstrations in Birmingham, Alabama. The

motivating concern in its formation was the fact that

lawyers in private practice, many of them in the South, were

not providing legal assistance to civil rights workers,

black and white, or to local citizens involved in nonviolent

protests against racial discrimination. By mobilizing the

resources of lawyers in private practice throughout the

country, President Kennedy wanted the Bar itself to take a

lead in solving our nation's civil rights problems.

Throughout its history, the Lawyers' Committee has included
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among its members, Republicans and Democrats, conservatives

and liberals.

The 96 trustees who have signed the Lawyers'

Committee statement opposing the confirmation of Judge Bork

include distinguished practitioners and law professors from

coast to coast. Several of them are leading lawyers m

national law firms. Many of them have served in high

governmental posts in Republican and Democratic

administrations, and the signers include a former Attorney

General, l_/ a former Secretary of State, 2_/ a former Deputy

Secretary of State, 3_/ three former Assistant Attorneys

General for Civil Rights, £/ two former presidents of the

American Bar Association, 5_/ and two prominent law school

deans. j5/

All of us, after reviewing Judge Bork's record of

writings and speeches, concluded that he has repeatedly

manifested strong opposition to many of the central

principles of equal justice under law.

As a number of the members of the Judiciary

Committee have already pointed out, constitutional law is

not simply a matter of abstract philosophy; rather, it is

law which deeply affects human beings. Our work over the

last quarter century has given us crucial practical insights

into civil rights issues, an insight which demonstrates why
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Judge Bork's views are inappropriate for a nominee to the

Supreme Court.

The James Case and Voting Rights

Thirteen years ago, I was a trial lawyer

representing illiterate black voters in Mississippi. They

were challenging the requirement that illiterate voters be

assisted in casting their votes only by election officials,

most of whom were white. II

At the trial, a black farmer, then well over sixty,

testified that when he appeared at his polling place to vote

m November 1971, the white election official peered him,

saying he could not even read yet he wanted to vote and run

for office. I asked that farmer how long he had lived m

Mississippi. He answered, "All my days." He had lived

there all his life but, because of devices like literacy

tests and poll taxes, he had not been able to vote. He

secured the right to vote only because he was registered by

federal examiners who had been appointed under the Voting

Rights Act of 1965. The federal judge hearing the case

ordered the election officials to permit illiterate voters

to be assisted by persons of their choice.

The contrast between this real life experience and

Judge Bork's constitutional theories is great. For decades,

literacy tests were a primary device for disfranchising
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black voters. Indeed, educated blacks were often

disqualified while illiterate whites were deemed able to

read and understand the state constitutions frequently used

as literacy tests. B_/ Illiteracy does net mean

unmtelligence or inability to make reasoned political

choices. The increasing predominance of electronic media in

our political life assures that those unable to read or

write nonetheless have wide access to relevant information

for choice.

Judge Bork has condemned Oregon v. Mitchell _9/, the

Supreme Court decision upholding the Congressional

prohibition of all literacy tests, calling the decision

"very bad, indeed pernicious, constitutional law." _l_0./ His

views represent his deeply rooted opposition to many of the

principles for which the Lawyers' Committee has worked.

A question which might fairly be asked is whether

Judge Bork's views on voting present a disturbing paradox.

A keystone of his advocacy of judicial restraint is the

notion that majority rule should be given the utmost

deference under our Constitution. As we have noted,

however, he has consistently attacked decisions recognizing

Congressional and judicial protections of the voting rights

of the electorate such as the "one person/one vote"

principle of Reynolds v. Sims 11/. Those decisions have

strengthened the political power of the urban areas in which
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most blacks and other minorities reside. By contrast, Judge

Bork would permit population disparities between voting

districts of as much as 21-to-l. 12/

It seems strange that someone who 'puts so much

emphasis on vindicating the rights of the majority would be

disinclined to recognize the right of each citizen to be

counted, and counted equally, by the political process that

is used to determine what the will of the majority is.

Judge Bork criticizes some interpretations of the

Constitution on the ground that they allow judges to impose

views that are not held by the majority. Yet, he

simultaneously endorses an interpretation that allows a

state to structure its electoral system in a way that

invites significant underrepresentation or disfranchisement.

The question I have is whether the only plausible

consistency between these two views is that each results in

denial of a claimed right or liberty.

Judge Bork's Other Criticisms

Judge Bork has described the Bill of Rights as "a

hastily drafted document upon which little thought was

expended," 12_/ and he has repeatedly advocated

constitutional interpretations that would diminish civil

rights and liberties. For example:

Racially restrictive covenants in real estate deeds

were used for decades to maintain patterns of segregated
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T r
housing. In 1948, the Supreme Court concluded in Shelley v.

Kraemer 14/ that enforcement of such covenants violated the

Equal Protection Clause. Judge Bork has stated that the

Court's unanimous decision in Shelley was unprincipled. 15/

He has said in these hearings that the Shelley case was

never followed. 1S_/ He is wrong. First, Shelley has been

followed in the most decisive sense. Racially restrictive

covenants are a dead letter. Our citizens can live

anywhere. Washington, D.C. today, to take but one example,

is not the segregated city it was in 1948 when Shelley and a

companion case from the District of Columbia were decided. 17/

Constitutional theory should not ignore constitutional fact.

Shelley has made a decisive difference in the lives of our

citizens. Its "generative force," to quote Judge Bork, has

been profound.

Second, Judge Bork is wrong because Shelley was a

strategic victory in the long and ultimately successful

struggle dating from the 1930 's to overturn the

separate-but-equal regime of Plessy v. Ferguson. 18/ It was

of decisive importance that a unanimous Court in Shelley

delivered a body blow to racial discrimination as it did

again, six years later, in outlawing school segregation in

Brown v. Board of Education. 19/

Third, Judge Bork is wrong because Shelley has been

followed. The Supreme Court in 1953, five years after
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Shelley, explicitly relied on it to deny damages for the

breach of a racially restrictive covenant. _2_0/ Judge Bork

profoundly misses the point of Shelley which was that the

majesty of the courts should not be used to enforce racial

discrimination.

It is important to note that Judge Bork's attacks

in 1963 and 1964 on the bill which became the 1964 Civil

Rights Act _2_1/ came at a time when thousands of non-violent

sit-in demonstrators in the South were arguing that Shelley

meant the courts could not be used to enforce the racially

discriminatory wishes of lunch counter owners whose

facilities were otherwise open to the general public. 22/

Judge Bork's criticisms of Shelley fit with his arguments

against the Civil Rights Bill. Both were made in the period

1963 to 1971. It is true, of course, that during the

examination of his qualifications to become Solicitor

General in 1973, Judge Bork retracted his criticism of the

1964 Civil Rights Act. But under his earlier theory, he

would have denied power both to the courts and the Congress

to attack racial discrimination in public accommodations.

Until these hearings, Judge Bork consistently

opposed application of the Equal Protection Clause to

discrimination on any basis other than race. 2Z.I H i s

belated revision of those views before this Committee gives

us little confidence that he would rigorously review
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discrimination on grounds such as gender, illegitimacy, and

alienage.

The Supreme Court unanimously concluded in

Brandenburg v. Ohio 24/ that the First Amendment protects

all forms of advocacy other than incitement of imminent

unlawful action. This was a particularly striking act of

judicial statesmanship, not least by Justice Harlan. At the

time when Brandenburg was decided in 1969, the country was

in the midst of urban riots, massive anti-war demonstrations

and underground political movements. Until these hearings,

Judge Bork had maintained that Brandenburg was wrongly

decided, and that governments could prohibit all advocacy of

violation of law. 2_5/ Under that standard, states could

punish any advocacy of nonviolent civil disobedience.

Without any prior notice, however, and at a time of relative

domestic tranguility, Judge Bork announced to this Committee 26/

that he had abandoned his criticism of the Brandenburg case.

It has been argued, by and on behalf of Judge Bork,

that the results he reaches on civil rights issues do not

reflect his opinions about substance but are the necessary

product of "neutral principles" and "judicial restraint".

But Judge Bork's philosophy places him well outside the

territory occupied by the most respected advocates of

judicial restraint in this century. Judge Bork has pointed

to no respected jurist, and we know of none, who has served
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up a version of constitutional theory like his. Shelley v.

Kraemer, which Judge Bork has condemned, was joined by

Justice Frankfurter; Oregon v. Mitchell, which Judge Bork

says was wrongly decided, was joined by Justice Harlan;

Brandenburg v. Ohio, which Judge Bork once rejected, was

also joined by Justice Harlan, and represents the

vindication of the views of Justice Holmes; and even the

most conservative members of the present Court have

concluded, contrary to Judge Bork, that the Equal Protection

Clause requires special scrutiny of discrimination on

grounds other than race.

A point particularly troublesome to me and one

which I do not believe has been given sufficient attention

thus far is this: Almost every case that the Supreme Court

decides to hear on the merits can be, and is routinely

argued by one side to be, controlled by prior decisions of

the Court. The other side, of course, contends that the

case is different and distinguishable from those prior

decisions. It is fair to say that, in those cases which the

Supreme Court hears on the merits, there is almost always

some room to argue that precedent does not apply.

In the hearings thus far, the focus seems to have

been principally on the question whether Judge Bork, if he

is confirmed, will vote to overrule certain prior Supreme

Court decisions. The problem, however, is that there are
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likely to be many important cases heard on the merits by the

Supreme Court during Judge Bork's tenure, if he is

confirmed, involving fundamental questions of civil rights

and civil liberties where some argument can be made that the

results in those cases are not compelled by prior decisions

of the Supreme Court. In such cases, it would not be

necessary explicitly to overrule one or more Supreme Court

decisions in order to come to a result that denies the

claimed right or liberty. Such results are often achieved

by confining precedents to what are said to be the narrow

facts upon which they are based, thereby limiting or

virtually extinguishing the principles underlying those

cases.

Given the extraordinary latitude open to a Justice

in adopting such a course, the question which I think the

Committee should be concerned with is the direction Judge

Bork would take in that area. In his testimony, Judge Bork

has significantly broadened his current willingness to

tolerate — and therefore not to overrule -- Supreme Court

decisions with which he has previously expressed very strong

disagreement. The substantial danger remains, however, that

he might well make a majority to overrule key civil rights

precedents.

On the other hand, it seems to me that, consistent

with his currently held views, Judge Bork could adopt the
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position of conforming his volie on arguably- new cases to the

judicial philosophy he expounded at length prior to these

hearings. This is an area of potentially muc*i- greater

significance than whether he will explicitly overrule any

particular Supreme Court precedent.

Judge Bork has pointed out that his views

respecting specific Supreme Court cases have sometimes been

the same or similar to the views of dissenting conservative

justices in those cases or the same as the views of other

scholars. These facts are offered to suggest that Judge

Bork is m the mainstream of constitutional development.

Justice Holmes used to say that when law becomes

sophisticated, all questions are questions of degree. It is

the degree — the extreme degree -- and, up to now, the

constancy of Judge Bork's attacks on central Supreme Court

precedents involving civil rights that separate him from

other critics of the Court. I have mentioned specific cases

only as examples. They are the trees and some other judges

have some of the same trees. The forest of Judge Bork's

theories, however, is like that of no other respected

jurist.

Conclusion

Can the Senate take the risk that the views Judge

Bork has articulated over a professional lifetime have now
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been abandoned; that the consistency of his opposition to

civil rights and civil liberties principles results only

from his wish to be provocative and to challenge the

intellectual curiosity of his students? Ke.y and difficult

issues of discrimination will be in the Supreme Court in the

coming years. They will doubtless include reexammation of

the Japanese relocation program during World War II,

affirmative action, the validity of testing as a screen for

employment, and voting rights. Can the nation risk that the

Judge Bork of this month might become, if confirmed, the

Judge Bork of last year?

It is no exaggeration to say that the 96 signing

members of the national Lawyers' Committee and 214 signing

members of the local Committees are in every sense a part of

the great mainstream of this country. In our early years,

we were fittingly called the Presidertt's Committee because

President Kennedy brought us to life and every president

since then except President Reagan has .urged us to continue

our work. Until the present hour, we had never taken a

public position on any judicial nominee. But this nominee

and the hour demand the extraordinary. The work of the

members of the Lawyers' Committee is furthering the rights

of all Americans, a task threatened by the nomination of

Judge Bork, and we oppose his confirmation.

3-375 0 - 8 9 - 2 5



4676

Endnotes

1. Nicholas Katzenbach.

2. Cyrus Vance.

3. Warren Christopher.

4. Drew Days, Burke Marshall, Stephen Pollak.

5. Robert Meserve, Chesterfield Smith.

6. Norman Redlich (NYU), James Vorenberg (Harvard).

7. James v. Humphreys County Board of Election

Commissioners, 384 F.Supp. 114 (N.D. Miss. 1974).

8. V.O. Key, Jr., described the discriminatory use of

literacy tests in Chapter 26 of his seminal work,

Southern Politics (1949), pp. 555-577. The

discriminatory use of literacy tests was noted in the

House Report on the Voting Rights Act. H.R. Rep.

No. 439, 89th Cong., 1st Sess., reprinted in 1965 U.S.

Code Cong. & Ad. News 2437, 2449-50.



4677

9. 400 U.S. 112 (1970).

10. The Human Life Bill: Hearings before the Subcommittee

on Separation of Powers of the Senate Judiciary

Committee, 97 Cong., 1st Sess. 314 (1981).

11. 377 U.S. 533 (1964) .

12. Robert Bork, "The Supreme Court Needs a New

Philosophy," Fortune, Dec. 1968 at 166-68; R. Bork,

Neutral Principles and Some First Amendment Problems,

47 Ind. L.J. 1, 18-19 ('1971) ("Neutral Principles");

Worldnet Interview, June 10, 1987 at 22-23.

Nominations of Joseph T. Sneed to be Deputy Attorney

and Robert H. Bork to be Solicitor General: Hearings

3efore the Senate Comr-.ittee on the Judiciary, 93rd

Cong., 1st Sess. 13 (1973) ("1973 Hearings"). In

Neutral Principles and the 1973 Hearings, Judge Bork

praised Justice Stewart's dissenting opinion in both

Lucas v. Forty-Fourth General Assembly of Colorado and

WMCA v. Lomenzo, 377 U.S. 633, 744-65 (1964), a view

which Judge Stewart abandoned by 1973, see, e.g., Mahan

v. Howell, 410 U.S. 315, 320-30 (1973).



4678

13. Neutral Principles 22.

14. 334 U.S. 1 (1948).

15. Neutral Principles 15-16.

16. Tr. 127, September 15, 1987.

17. Hurd v. Hodge, 334 U.S. 24 (1948).

18. 163 U.S. 537 (1896).

19. 347 U.S. 483 (1954).

20. Barrows v. Jackson, 346 U.S. 249 (1953).

21. R. Bork, "Civil Rights — A Challenge," The New

Republic, Aug. 31, 1963 at 21-24; R. Bork, "Against

the Bill", Chicago Tribune, March 1, 1964, p. 1,

col. 1.

22. See, e.g., Shuttlesworth v. City of Birmingham, 373

U.S. 262 (1963); Gober v. City of Birmingham, 373 U.S.

374 (1963); Barr v. City of Columbia, 378 U.S. 146

(1964); Bouie v. City of Columbia, 378 U.S. 347 (1964)



4679

Hamro v. City of Rock Hill, 379 U. S

23. Compare Neutral Principles 17 with Tr. 210,

September 15, 1987. Supreme Court precedents in this

area include, e.g., Wengler v. Druggists Mutual Ins.

Co., 446 U.S. 142, 150 (1980) (gender); Levy v.

Louisiana, 391 U.S. 68 (1968) (illegitimacy); In re

Griffins, 413 U.S. 717 (1973) (aliens).

24. 395 U.S. 444 (1969).

25. Worldnet Interview, June 10, 1987, at 30-31

26. Tr. 121, September 16, 1987



4680

ON THE NOMINATION OF JUDGE ROBERT K. 30RK
AS AN ASSOCIATE JUSTICE OF THE UNITED STATES SUPREME COURT

This statement is submitted on behalf of the

members of the 3oard of Trustees of the Lawyers' Committee

for Civil Rights Under Law whose names are listed in

Appendix A.

The Lawyers' Committee was organized in 1963 at

the request of President John F. Kennedy in order to bring

the resources of the private bar to bear on solving our

nation's civil rights problems. Presidents Lyndon B.

Johnson, Richard M. Nixon, Gerald R. Ford, and Jimmy Carter

asked the Committee to continue its work. The Committee's

members include Democrats and Republicans, liberals and

conservatives. Some of our members have served in

government as United States Attorneys General and Assistant

Attorneys General and in other positions; others have

remained in private practice. All of our members are

committed to the rule of law.

Judge Bork's record of writings and speeches

reflects strong and consistent opposition to many of the

central principles for which the Lawyers' Committee has

fought. Judge Bork has described the Bill of Rights as "a

hastily drafted document upon which little thought was

expended," and he has repeatedly advocated constitutional
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interpretations that would diminish civil rights and

liberties. For example:

-- Congress has banned the use of literacy tests

in voting, finding that they were pervasively used as a tooi

to disfranchise blacks and other minorities. The Supreme

Court, in Oregon v. Mitchell, unanimously concluded that

Congress had the power to protect voting rights m this way.

Judge Bork has condemned Oregon v. Mitchell as "pernicious"

constitutional doctrine.

-- Since Reynolds v. Sims in 1964, the federal

courts have monitored the apportionment of state

legislatures to ensure that the votes of all citizens are

given roughly equal weight. Those decisions have

strengthened the political power of the urban areas ir. which

most blacks and other minorities reside. Judge 5ork has

rejected the "one person/one vote" principle of Reynolds v.

Sims.

-- Racially restrictive covenants in real estate

deeds were used for decades to maintain patterns of

segregated housing. In 1948, the Supreme Court concluded m

Shelley v. Kraemer that .enforcement of such covenants

violated the Equal Protection Clause. Judge Bork has stated

that the Court's unanimous decision in Shelley was

incorrect.
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-- Since 3,970, the Supreme Court has applied the

Equal Protection Clause to strike down laws that

discriminate on the basis of gender, illegitimacy, and

alienage. Judge Bork has opposed application of the Equal

Protection Clause to discrimination on any basis othenJthan

race.

-- The Supreme Court unanimously concluded m

Brandenburg v. Ohio that the First Amendment protects all

forms of advocacy other than incitement of imminent unlawful

action. Judge Bork has stated that Brandenburg was wrongly

decided, and that governments should be permitted to

prohibit all advocacy of violation of law. Judge Bork's

standards would permit states to punish any advocacy of

nonviolent civil disobedience.

It has been argued, by and on behalf of Judge

Bork, that the results he reaches on these issues do not

reflect his opinions about substance but are the necessary

product of "neutral principles" and "judicial restraint".

But Judge Bork's philosophy places him well outside the

territory occupied by the most respected advocates of

judicial restraint in this century. Shelley v. Kraemer,

which Judge Bork has condemned, was joined by Justice

Frankfurter; Oregon v. Mitchell, which Judge Bork says was

wrongly decided, was joined by Justice Harlan; Brandenburg

v. Ohio, which Judge Bork rejects, was also joined by
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Justice Harlan, and represents the vindication of the views

of Justice Holmes; and even the most conservative members of

the present Court have concluded, contrary to Judge Bork,

that the Equal Protection Clause requires special scrutiny

of discrimination on grounds other than race.

We conclude that the nomination of Judge Bork to

the United States Supreme Court jeopardizes the continued

vitality of civil rights and liberties long enjoyed by all

Americans, and we oppose his confirmation.

0O0
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LAWYERS' COMMITTEE

FOR CIVIL RIGHTS UNDER LAW

SUITE 400 • 1400 EYE STREET, NORTHWEST • WASHINGTON, D C 20005 • PHONE (202) 371-121 2

CABLE ADDRESS LAWCIV, WASHINGTON, D C

September 14, 1987

Hon. Joseph R. Biden
Chairman, Committee on the Judiciary
United States Senate
Washington, D. C. 20510-6275

Dear Senator Biden:

As the Co-chairmen of the Lawyers' Committee for
Civil Rights Under Law we herewith submit on behalf of
the individual members of the Board of Trustees whose
names appear at Appendix A, Part I, our statement in
opposition to the nomination of Judge Robert H. Bork as
an Associate Justice of the United States Supreme
Court. The statement is endorsed as well by members of
the seven independent local affiliate Lawyers'
Committees for Civil Rights whose names appear also at
Appendix A, Part II.

We enclose at Appendix B a copy of an analysis of
Judge Bork's legal philosophy pertaining to civil
rights issues. This memorandum will serve as the basis
for testimony to be offered at the confirration
hearings by a designated member of the Board of
Trustees.

We believe that the members of the Lawyers'
Committee who have joined us in opposition to Judge
Bork have done so because the record demonstrates that
Judge Bork has strongly and consistently opposed many
of the priniciples for which the Lawyers' Committee has
fought for almost twenty-five years. His confirmation
would put at risk the continued enjoyment of civil
rights and liberties that many Americans now take for
granted.

We look forward to sharing with you in more
detail the basis for our conclusions at the
confirmation hearings.

Sincerely,

Conrad K. Harper
Co-chairman

Stuart J. Land
Co-chairman
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LAWYERS' COMMITTEE FOR CIVIL RIGHTS I'NDER LAW

APPENDIX B:

MEMORANDUM ON THE NOMINATION OF JUDGE ROBERT K. 30RK

AS AN ASSOCIATE JUSTICE TO THE

UNITED STATES SUPREME COURT
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ON THE NOMINATION OF JUDGE ROBERT H. BORK
AS AN ASSOCIATE JUSTICE

OF THE UNITED STATES SUPREME COURT

In the 24 years since the formation of the Law-

yers' Committee for Civil Rights Under Law, we have wit-

nessed and participated in the continued vindication and

expansion of civil rights, particularly by the Federal

judiciary. With some pauses and despite occasional lapses,

that process has continued ir. this country for more than 50

years. The nomination of Judge Robert H. Bork of the Court

of Appeals for the District of Columbia Circuit as an

Associate Justice of the Supreme Court raises a serious

threat that what we view as progress through generally

correct decisions by the Court will, as a result, cease or

even be reversed.

This memorandum assesses Judge Bork's public

positions on five areas of civil rights. The memorandum

also examines Judge Bork's academic writings about judicial

philosophy in an effort to lend context to his views on

specific issues and to provide understanding of how Judge

Bork might decide future cases. Finally, consideration is

given to how Judge Bork's judicial philosophy appears to

have been applied in the context of the civil liberties

involved in individual and family privacy and the First

Amendment.
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We have attempted to present an accurate picture

of Judge Bork's views, based on writings available to us.

When Judge Bork has taken a position in writing, we assume

that he continues to adhere to that position unless he has

publicly revised his views.

We do not here discuss in any detail Judge Bork's

work as either Solicitor General of the United States or as

a Judge on the United States Court of Appeals for the

District of Columbia Circuit. Judge Bork has indicated that

his conception of the duties of those offices substantially

constrained his ability to express his own views. At his

appellate court confirmation hearings, Judge Bork testified

that a lower court judge has "a duty of absolute obedience

to Supreme Court precedent". 1/ Similarly, his view of the

role of the Solicitor General is that of the government's

lawyer--an advocate for a client's view, rather than the

client itself: " . . . I would continue the policy of the

Justice Department even if I disagreed as an academic with

that policy". 2J

1/ Confirmation Hearing on Nomination of James T. Moody,
Michael S. Ranne, Alan C. Nelson, and Robert H. Bork, before
the Senate Comm. on the Judiciary, 97th Cong., 2d Sess. 5
(Jan. 27, 1982) (statement of Robert H. Bork) [hereinafter
Hearings on D.C. Circuit Nomination].

2/ Nominations of Joseph T. Sneed To Be Deputy Attorney
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In his writings, Judge Bork has contended that the

role of the courts in protecting individual freedoms should

be sharply curtailed in the name of "judicial restraint".

Judge Bork's vision of the prope* role of the Courts fre-

quently differs radically from that of even those members of

the Supreme Court best known for their commitment to "judi-

cial restraint". In particular:

(i) Judge Bork condemns as "pernicious" constitu-

tional doctrine 3/ the unanimous decision of the

Supreme Court (including Justice Harlan) in Oregon v.

Mitchell. 4/ which upheld Congress' power to ban the

use of literacy tests in voting, Congress having

concluded that such tests were pervasively used as

tools to disfranchise blacks and other minorities.

(ii) Judge Bork believes that there is "no warrant"

for precluding courts from enforcing racially

General and Robert H. Bork To Be Solicitor General: Hearings
Before the Senate Comm. on the Judiciary, 93d Cong., 1st
Sess. 8 (1973) (statement of Robert H. Bork) [hereinafter
Hearings on Solicitor General Nomination].

3/ The Human Life Bill: Hearings Before the Subcomm. on
Separation of Powers of the Senate Judiciary Comm.,
97th Cong., 1st Sess. 314 (1981) (statement of Robert H.
Bofk)v{hereinafter Hearings on Human Life Bill].

4/ 400 U.S. 112 (1970). See infra pp. 6-8.
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restrictive covenants in real estate deeds, £/ contrary

to the unanimous decision of the Supreme Court (includ-

ing Justice Frankfurter) in Shelley v. Kraetner: 6/

(iii) Jtrdge Bork would oppose, as "improper and

intellectually empty", 7/ application of the Equal

Protection Clause to discrimination on the basis of

gender or any other nonracial criterion, even though

the Supreme Court (including then-Justice Rehnquist)

has unanimously concluded that the Equal Protection

Clause is not limited to racial discrimination; 8/

(iv) Judge Eork. would seek to reverse a long lins

of decisions protecting the privacy of individuals and

their families, in which the most respected advocates

of "judicial restraint" (Justices Frankfurter and

Harlan) have joined; 9/

(v) Judge Bork would permit states to punish all

advocacy of nonviolent civil disobedience, contrary to

5/ Bork, Neutral Principles and Some First Amendment
Problems. 47 Ind. L.J. 1, 11 (1971) [hereinafter Neutral
Principles].

6/ 334 U.S. 1 (1948). See infra pp. 13-14.

2/ Neutral Principles, supra note 5, at 12.

8/ See infra pp. 14-20.

9/ See infra pp. 33-40.
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the Supreme Court's unanimous decision in Brandenburg

v. Ohi o. 10/

Judge Bork's opposition to Supreme Court civil

rights decisions baeed on "judicial restraint" is not always

at odds with the positions taken by all Justices on the

Court. For example, Judge Bork's criticism of Katzenbach v.

Morgan 11/ is essentially the same as the dissent of Justice

Harlan (joined by Justice Stewart) in that case. 12/

Judge Bork's criticism of Harper v. Virginia Board of

Education 13/ is essentially the same as the dissents of

Justice Black and Justice Harlan (joined by Justice Stewart)

in that case. 14/ In general, however, Judge Bork's view of

Supreme Court civil rights decisions appears less reflective

of "judicial restraint"--at least as that term has hereto-

fore generally been understood—than of his attitude toward

the Bill of Rights generally, which he has described as "a

10/ 395 U.S. 444 (1969).

11/ 384 U.S. 641 (1966) .

12/ See 384 U.S. at 659 (Harlan, J., dissenting).

13/ 383 U.S. 663 (1966).

14/ See 383 U.S. at 670 (Black, J., dissenting); id. at
680 (Harlan, J., dissenting).
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hastily drafted document upon which little thought was

expended". 15/

I. Judge Bork's Views on Civil Rights

We here discuss Judge Bork's views on five issues

relating to civil rights: (1) Congress' pc»/er under the

Fourteenth and Fifteenth Amendments; (2) proposed legisla-

tion to curtail busing as a remedy for school segregation;

(3) the principle of "one man/one vote"; (4) the enforcement

of racially restrictive covenants; and (5) the types of

discrimination that the Equal Protection Clause should be

read to forbid.

A. Congressional Power Under the Fourteenth and

Fifteenth Amendments. In a series of cases in the 1960s and

early 1970s, the Supreme Court reviewed the constitutional-

ity of various provisions of the Voting Rights Act of 1965

(and later amendments to that Act). In the last of those

cases, Oregon v. Mitchell, the Supreme Court held that

Congress had the power, under the Fourteenth and Fifteenth

Amendments, to prevent states from imposing literacy tests

as a precondition to voting. 16/ Congress had imposed this

15/ Neutral Principles, supra note 5, at 22.

16/ 400 U.S. 112 (1970). Eight Justices found that
Congress had this power under the Enforcement Clause of the
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ban based on "a long history of the discriminatory use of

literacy tests to disfranchise voters on account of their

race". 17/ Every member of the Supreme Court agreed that

Congress had the necessary power under the Constitution to

protect voting rights in this way, even Justice Harlan, who

"took the most restrictive view of congressional powers

under the post-Civil War Amendments", 18/ agreed that

Congress' ban on literacy tests was "a valid exercise of

congressional power". 19/

Judge Bork has characterized Oregon v. Mitchell as

"very bad, indeed pernicious, constitutional law". 20/

Judge Bork would thus sharply limit Congress' ability to

protect the right to vote, although even the most jurispru-

dentially cautious members of the Court that decided Oregon

Fourteenth Amendment. Justice Harlan concluded that
Congress' power derived from the Fifteenth Amendment. Judge
Bork has argued that Congress lacks enforcement power under
either the Fourteenth or the Fifteenth Amendment to enact
legislation banning literacy tests absent a specific showing
of racial discrimination. Bork, Constitutionality of the
President's Busing Proposals. 9 (American Enterprise
Institute 1972) .

17/ 400 U.S. at 132 (opinion of Black, J.).

IB/ G. Gunther, Constitutional Law, 935 (1985).

19/ 400 U.S. at 217 (Harlan, J., concurring).

20/ Hearings on Human Life, supra note 3, at 314.
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v. Mitchell concluded that Congress could properly do

so. 21/

B. Judge Bork's Support for the Nixon Administra-

tion's Busing Legislation. In 1971, the Supreme Court

unanimously held in Swann v. Charlotte-Mecklenburg Board of

Education 22/ that the Federal courts could direct the use

of busing to desegregate a school system. In response, the

Nixon administration proposed a bill that would have

strictly limited the circumstances under which courts could

order that school children be bused to achieve racial

balance, including an absolute prohibition on busing chil-

dren in grades K-6.

Judge Bork, who served as a consultant on the

proposed legislation, also testified before Congress on the

constitutionality of the bill. Bork argued that the bill

was within Congress' authority to regulate the remedies

available to the federal courts. 23/ So long as Congress

21/ See supra note 16 and accompanying text.

22/ 402 U.S. 1 (1971).

23/ Equal Educational Opportunities Act: Hearings Before
the House Committee on Education and Labor on H.R. 13915,
92d Cong., 2d Sess. 1507 (1972) (statement of Robert H.
Bork) [hereinafter Hearings on H.R. 13915].
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did not abrogate all remedies necessary to vindicate a-

constitutional right, no justiciable issue was implicated:

"The reason Congress has general power over
remedies is clear. Remedies unlike basic rights often
require compromises between competing values and the
nature of that compromise, being political in the
broadest and best sense, is one for which an elected
and representative legislature, rather than courts, are
better suited". 24/

The then-General Counsel of the NAACP (and now

Judge) Nathaniel R. Jones testified against the bill. He

termed it "a racist measure", built upon the "erroneous

assumption" that the abolition of dual school systems "is

virtually completed". 25/

The Lawyers' Committee submitted a statement in

opposition to the bill as well, arguing that this effective

moratorium on busing would impose constitutional injury on

individuals in cases where the appropriate remedy for an

unconstitutional wrong had been placed beyond the authority

of the courts. The Lawyers' Committee based its position

on, inter alia, Hayburn's Case 26/ and United States v.

Klein, 27/ the latter of which invalidated a Congressional

24/ Id. at 1507.

25/ Id. at 1517 (statement of Nathaniel R. Jones).

26/ 2 U.S. (2 Dall.) 408 (1792).

27/ 80 U.S. (13 Wall.) 128 (1871).
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attempt to limit the jurisdiction of the federal Courts on

separation of powers grounds.

The Lawyers' Committee also relied upon the

Supreme Court's rejection of the notion that Congress can

emasculate the Court's exercise" of its jurisdiction where

the underlying rights are within the Court's province to

protect:

"Congress has, with limited exceptions, plenary power
over the jurisdiction of the federal courts. But to
confer the jurisdiction and at that same time nullify
entirely the effects of its exercise are not matters
heretofore thought, when squarely faced, within its
authority". 28/

The issue was clearly drawn: whether Congress

could preclude remedies important to vindicating underlying

constitutional rights. As Judge Bork admitted, "I would

think it highly doubtful Congress could ban busing and have

that statute stand up in the courts. We are dealing with an

area of degree here". 29/ But, as Judge Jones and the

Lawyers' Committee argued, the "degree" involved in so

fundamentally infringing upon the prerogatives of the

judiciary was sufficiently great to vitiate the right

itself.

28/ Schneiderman v. United States. 320 U.S. 118, 168-69
(1943) (Rutledge, J., concurring).

29/ Hearings on H.R. 13915. supra note 23, at 1509.
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Judge Bork offered no literal reading of the

Constitution to support his right versus remedy distinction.

Nor did he cite to any evidence of "original intent" to

justify it.

C. One Man/One Vote. Beginning with Baker v.

Carr and Reynolds v. Sims in the 1960s, the Supreme Court

has closely examined the apportionment of state legislatures

and other electoral bodies to ensure that the votes of all

citizens are given roughly equal weight. 30/ Prior to

Baker v. Carr, many states had apportioned their legisla-

tures so as to give cities far less political power, and

rural areas far more, than was warranted based on popula-

tion. 31/ Baker v. Carr and its progeny have vastly im-

proved the equality of state apportionment plans; among

other things, they have greatly increased the representation

of the urban areas in which most black and other minority

voters reside.

30/ See, e.g.. Brown v. Thompson, 462 U.S. 835 (1983);
Gaffney v. Cummings. 412 U.S. 735 (1973); Reynolds v. Sims,
377 U.S. 533 (1964); Baker v. Carr, 369 U.S. 186 (1962).
Although the Court has permitted variations from mathe-
matical equality in some instances, it has done so only
based on a finding that the deviation is justified by
"legitimate state considerations". Reynolds, 377 U.S.
at 577-79.

31/ See Reynolds, 377 U.S. at 567 n.43.
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Judge Bork has repeatedly rejected the underlying

principle of Reynolds v. Sims, contending that "one man/one

vote" has "no theoretical basis" 32/ and imposes "too much

of a straitjacket" on the states. 33/ Although Judge Bork

has suggested that some degree of judicial intervention to

ensure fairness in legislative apportioninent may be appro-

priate under Article IV of the Constitution (guaranteeing

every state a republican form of government), 34/ he has

indicated that the role of the courts should be very lim-

ited. Specifically, Judge Bork has praised a standard once

proposed by Justice Stewart, under which the court would

examine only whether the proposed apportionment is

"rational" and would not "systematic!ally] frustrat[e] the

majority's will". 35/ Applying that standard (which he

subsequently abandoned), Justice Stewart would have approved

32/ Hearings on Solicitor General Nomination, supra
note 2, at 13; Neutral Principles, supra note 5, at 18-19
("Chief Justice Warren's opinions in this series of cases
are remarkable for their inability to muster a single
respectable supporting argument").

33/ Hearings on Solicitor General Nomination, supra
note 2, at 13.

34/ See Neutral Principles, supra note 5, at 19.

35/ Id.; see Hearings on Solicitor General Nomination,
supra note 2, at 13.
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an apportionment plan in which the votes of some citizens

were worth 21 times as much as the votes of others. 36/

D. Enforcement of Racially Restrictive Covenants.

For decades, racially restrictive covenants in real estate

deeds were used to enforce patterns of segregation in

housing. In 1948, the Supreme Court unanimously held in

Shelley v. Kraemer that state court enforcement of such

covenants violated the Equal Protection Clause. Judge Bork

has argued that there is "no warrant" for the decision in

Shelley. 37/

Rejecting the result of Shelley, as Judge Bork has

proposed, would amount to judicially approving—on abstract

technical grounds—one of the linchpins of a segregated

society. This result would contradict a principle that

Judge Bork has elsewhere endorsed: "Justice Story may have

had hold of a profound truth when he said that '[u]pon

subjects of government . . . metaphysical refinements are

out of place. A constitution . . . is addressed to the

36/ WMCA v. Lomenzo, 377 U.S. 633, 744-65 (1964)
(Stewart J., dissenting). By 1973, Justice Stewart had
joined the majority of the Court on this issue. See, e.g.
Mahan v. Howell. 410 U.S. 315, 320-30 (1973).

37/ Neutral Principles, supra note 5, at 11.



4707

common sense of the people and was never designed for trials

of logical skill, or visionary speculation'". 38/

E. The Scope of the Equal Protection Clause.

Since 1970, the Supreme Court has repeatedly considered the

extent to which the Equal Protection Clause of the Four-

teenth Amendment--which requires that the equal protection

of the laws not be denied to "any person" 39/--bars discrim-

ination on grounds other than race. 40/ The issue is not a

simple one, and members of the Court have disagreed about

what specific standards to apply in particular cases. But

there has been a consensus on the Court that the Equal

Protection Clause does preclude discrimination on some

grounds other than race.

In analyzing nonracial Equal Protection claims,

the Court has sought to determine whether the characteristic

38/ Bork, Styles in Constitutional Theory, 26 S. Tex.
L. J. 383, 385 (1985) (quoting J. Story, Commentaries on the
Constitution of the United States, at viii (3d ed. Boston
1858)) (ellipses in Bork's text).

39/ U.S. Const, amend XIV, § 1.

40/ See, e.g.. Pickett v. Brown, 462 U.S. 1 (1983) (ille-
gitimacy) ; Mississippi University for Women v. Hogan,
458 U.S. 718 (1982) (gender); Massachusetts Board of
Retirement v. Muraia, 427 U.S. 307 (1976) (age); In Re
Griffiths, 413 U.S. 717 (1973) (alienage); Graham v.
Richardson. 403 U.S. 365 (1971) (alienage); Reed v. Reed,
404 U.S. 71 (1971) (gender).

3-375 0 - 8 9 - 2 6
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at issue—whether gender, age, alienage, illegitimacy or

some other trait--is sufficiently similar to race in func-

tional respects to warrant special scrutiny. A 1985 opinion

by Justice White summarizes the applicable principles. In

that decision, City of Cleburne v. Cleburne Living Center,

Inc. 41/ Justice White, joined by Chief Justice Burger and

Justices Powell, Rehnquist, Stevens and O'Connor, explained

that while "[t]he general rule [under the Equal Protection

Clause] is that legislation is presumed to be valid", that

presumption "gives way . . . when a statute classifies by

race, alienage, or national origin". Those factors, the

Court held, "are so seldom relevant to the achievement of

any legitimate state interest that laws grounded in such

considerations are deemed to reflect prejudice and

antipathy . . . ." 42/ For similar reasons, classifications

based on gender and illegitimacy require an heightened level

of scrutiny. 43/

The Cleburne Court ultimately rejected the plain-

tiffs' argument--that discrimination based on mental retar-

dation must be given a high level of scrutiny under the

41/ 473 U.S. 432 (1985).

42/ Id. at 440.

43/ See id^ at 440-41.
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Equal Protection Clause--over a partial dissent by three

Justices. 44/ However, the Court was unanimous in conclud-

ing that the Equal Protection Clause does require special

scrutiny of discrimination on some grounds other than

race. 45/ In nonracial cases decided under the Equal

Protection Clause, the Court has struck down, among other

things, a state law that gave a husband the right to dispose

of jointly owned community property without his wife's

44/ The Court invalidated part of the ordinance at issue
under a "rational" basis test. See id. at 449-50. See also
id. at 455-78 (Marshall, J., concurring in the judgment an
part and dissenting in part).

45/ Justice Rehnquist joined the majority opinion in
Cleburne. He also wrote for the majority in Mills v.
Habluetzel, 456 U.S. 91 (1982), in which the Court applied a
heightened standard of scrutiny to a classification based on
legitimacy. See 456 U.S. at 99 ("restrictions [based on
legitimacy] will survive equal protection scrutiny to the
extent they are substantially related to a legitimate state
interest"). Justice Rehnquist later joined the unanimous
opinion of the Court in Pickett v. Brown, in which the Court
stated that "in view of the history of treating illegitimate
children less favorably than legitimate ones, we have
subjected statutory classifications based on illegitimacy to
a heightened level of scrutiny". 462 U.S. 1, 8 (1983).
These opinions represented a modification of
Justice Rehnquist's statements in such cases as Trimble v.
Gordon, 430 U.S. 762, 776-86 (1977) (Rehnquist, J.,
dissenting).

Justice O'Connor has also endorsed the application
of the Equal Protection Clause to nonracial claims. See,
e.g. Pickett v. Brown. 462 U.S. 1 (1983) (illegitimacy);
Mississippi University for Women v. Hoqan, 458 U.S. 718
(1982) (gender discrimination).
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consent, 46/ a state statute barring any alien from becoming

a notary public, 47/ and a state law imposing a one-year

time limit on suits to establish an illegitimate child's

right to child support, while imposing no time limit on the

right of a legitimate child to*sue for support. 48/

Judge Bork's academic writings reject this entire

body of constitutional doctrine. Rather than struggle with

the hard questions, as the Supreme Court has done,

Judge Bork has taken a far simpler, more narrow approach.

He has argued that the Equal Protection Clause has only two

legitimate meanings: "It can require formal procedural

equality, and, because of its historical origin, it does

require that the government not discriminate along racial

lines. But much more than that cannot properly be read into

the clause". 49/ Judge Bork argued that "the bare concept

of equality provides no guide for the courts", and that

there is "no principled way of saying which nonracial

46/ Kirchbera v. Feenstra. 450 U.S. 455 (1981). The Court
was unanimous in this result, although Justices Stewart and
Rehnquist filed a concurring opinion.

47/ Bernal v. Fainter. 467 U.S. 216 (1984). The vote on
this decision was 8-1 (Rehnquist, J., dissenting).

48/ Mills v. Habluetzel, 456 U.S. 91 (1982). Justice
Rehnquist wrote for a unanimous Court.

Principles, supra note 5, at 11.
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inequalities are impermissible". 50/ Thus, in 1971, he

rejected as "improper and intellectually empty" a series of

Court decisions applying the Equal Protection Clause to

invalidate statutory distinctions not based on race. 51/

Judge Bork's recent writings and speeches suggest

that he continues to believe that the Equal Protection

Clause stops at racial discrimination. In a speech in 1982,

he stated that "when [the courts] begin to protect groups

that were historically not intended to be protected by that

clause, what they are doing is picking out groups which

current morality of a particular social class regards as

groups that should not have any disabilities laid on

them . . . . All of these are nationalizations of morality,

not justified by anything in the Constitution, justified

only by the sentimentalities or the morals of the class to

50/ ipl^ at 11.

51/ Id. at 12 (discussing Shapiro v. Thompson, 394 U.S.
618 (1969) (state forbidden to limit welfare benefits to
persons who have resided in state for one year); Levy v.
Louisiana, 391 U.S. 68 (1968) (state may not limit wrongful
death action for parent's death to legitimate children and
deny it to illegitimate children); and Skinner v. Oklahoma,
316 U.S. 535 (1942) (state's decision to sterilize robbers
but not embezzlers forbidden)). Since Levy, the Court has
continued to give special scrutiny to classifications based
on illegitimacy. See, e.g., Pickett v. Brown, 462 U.S. 1
(1983) .
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which these judges and their defenders belong". 52/

Similarly, in a 1985 article, Judge Bork explained how an

"intentionalist" (a term he uses to describe himself) could

concl-ade that "he mu6t enforce black and racial equality but

that he has no guidance at all about any higher level of

generality". 53/

Finally, in a recent interview, Judge Bork said

that he "do[es] think the Equal Protection Clause probably

should have been kept to things like race and ethnic-

ity." 54/ Judge Bork's statements thus strongly suggest

that he would seek to limit or eliminate the Court's role in

protecting against government discrimination on the basis of

gender, alienage and illegitimacy.

Judge Bork's views on civil rights are best

understood in relation to his judicial philosophy. The next

section of this memorandum traces the evolution of Judge

Bork's theories of constitutional law.

52/ Federalism and Gentrification. Address by Judge Bork
to the Federalist Society, Questions and Answers at 9-10
(April 24, 1982).

53/ Bork, The Constitu-tion, Original Intent, and Economic
Rights, 23 San Diego L. Rev. 823, 828 (1986) [hereinafter
Original Intent].

54/ Worldnet, United States Information Agency (June 10,
1987) at 12.
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II. Judge Bork's Judicial Philosophy

Prior to 1970, Judge--then Professor--Bork at-

tempted to articulate a general theory of when government is

authorized to coerce the individual and when it is not.

Eventually, he abandoned that effort as unworkable. 55/

Before doing so, however, he applied that theory to oppose

adoption of the provisions of the Civil Rights Act of 1964

that prohibited discrimination in public accommodations and

employment. In Judge Bork's opinion the "freedom" to

discriminate outweighed the right of blacks and other

minorities to equal treatment in public accommodations and

in employment. Judge Bork concluded:

"The principle of such legislation is that if I find
your behavior ugly by my standards, moral or aesthetic,
and if you prove stubborn about adopting my view of the
situation, I am justified in having the state coerce
you into more righteous paths. That is itself a
principle of unsurpassed ugliness". 56/

55/ Judge Bork's colleague, Professor Alexander Bickel of
the Yale Law School, had contended that such a distinction
could not be drawn viably and consistently . After
Professor Bickel's death in November of 1974, Judge Bork
acknowledged that his colleague had been correct. See N.Y.
Times, Jul. 8, 1987, at Al, col. 1.

56/ Bork, Civil Rights--A Challenge. New Republic,
Aug. 31, 1963, at 22 [hereinafter Civil Rights]. See also
Chicago Tribune, March 1, 1964, at b.l, col.l. Unlike the
members pf Congress who opposed the 1964 Civil Rights
Act—many of whom faced significant constituent pressure on
that subject--Judge Bork was free to take the position that
he personally viewed as correct.
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Similarly, in a published letter at the time,

Judge Bork denounced the proposed legislation on the basis

that it "would coerce one man to associate with another on

the ground that his personal preferences are not respect-

able. . . . " In that letter Judge Bork took the view that

the legislation "represent!ed] such an extraordinary incur-

sion into individual freedom, and open[ed] up so many

possibilities of government coercion on similar principles,

that it ought to fall within the area where law is regarded

as improper". 57/

Judge Bork further argued that,

"[H]eretical though it may sound to the constitutional
sages, neither the Constitution nor the Supreme Court
qualifies as a first principle. The discussion we
ought to hear is of the cost in freedom that must be
paid for such legislation, the morality of enforcing
morals through law, and the likely consequences for law
enforcement of trying to do so". 58/

Judge Bork concluded that the right of the individual to be

free from governmental coercion, in the form of legislation

enacted by the representatives of the majority, is accu-

rately characterized as a "freedom". "The trouble with

freedom," he observed, "is that it will be used in ways we

57/ Quoted in Hearings on Solicitor General Nomination,
supra note 2, at 14.

58/ Civil Rights, supra note 56, at 22.
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abhor. It then takes great self restraint to avoid sacri-

ficing it, just this once, to another end". 59/

Judge Bork discussed this philosophy more exten-

sively in a 1968 article published in Fortune, in which he

embraced a notion of the individual's "natural rights". 60/

The article first denounced the "judicial activism" of the

Warren Court as "result orientation" and "interest voting",

with Judge Bork arguing that "the philosophy of interest

voting . . . involves deception of the governed and, over

the course of time, imperils the Court's power to gov-

ern" . 61/

Judge Bork accepted, however, that the distinction

between activism and restraint is not binary:

"A desire for some legitimate form of judicial activism
is inherent in a tradition that runs strong and deep in
our culture, a tradition that can be called 'Madi-
sonian'. We continue to believe there are some things
no majority should be allowed to do to us, no matter
how democratically it may decide to do them. A Madi-
sonian system assumes that in wide areas of life a
legislative majority is entitled to rule for no better
reason than that it is a majority. But it also assumes
that there are some aspects of life a majority should

59/ id. at 24.

60/ Bork, The Supreme Court Needs a New Philosophy,
Fortune, Dec. 1968, at 138 [hereinafter New Philosophy].

61/ Id. at 140.
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not control, that coercion in such matters is tyranny,
a violation of the individual's natural rights". 62/

He also argued that the Supreme Court is the only appropri-

ate body to draw the line between the majority's right to

govern--to coerce--and the individual's "natural rights":

"it is precisely the function of the Court to resolve this

dilemma by giving content to the concept of natural rights

in case-by-case interpretation of the Constitution". 63/

Thus, Judge Bork argued, it is unacceptable for

the Court to define the limits of constitutional coercion by

means of value judgments, or "in-erest voting". According

to him, that was precisely the defect which was "widely

believed" to "afflic[t] some members of the Warren Court"--

"that they decide cases not according to the criteria they

cite but according to their social and political sympa-

thies". 64/ Instead, the only permissible activism is one

in defense of "natural rights". Judge Bork argued that

there is a specific "warrant" in the Constitution itself

"for the Court to move beyond the limited range of substan-

tive rights that can be derived from the traditional sources

62/ Id. at 168 (emphasis added).

63/ Id.

64/ Id. at 140.
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of constitutional law": j65/ the "long ignored" Ninth Amend-

ment. 66/ Under the authority of the Ninth Amendment, in

contrast with what Judge Bork perceived as the majority's

"activism" in Griswold v. Connecticut, in which the Court

struck down a law prohibiting use of contraceptives by

married couples, 67/ "the judge can construct principles

that explain existing constitutional rights and extrapolate

from them to define new natural rights". 68/

According to Judge Bork, those principles would,

in turn, define the dividing point between permissible

majority coercion and individual autonomy. Judge Bork

rejected the right of privacy as the guiding principle and

instead suggested that "the Court can draw a line . . . by

ruling that the majority may prohibit morally or aestheti-

cally offensive nonpolitical behavior where the public must

65/ Id. at 170.

66/ The Ninth Amendment states: "The enumeration in the
Constitution, of certain rights, shall not be construed to
deny or disparage others retained by the people". U.S.
Const, amend. IX.

.67/ -381 U.S. 479 (1965).

68/ New Philosophy, supra note 60, at 170; see also
Griswold, 381 U.S. at 486-99 (Goldberg J., concurring).



4718

25

observe it, but cannot reach conduct out of sight on such a

rationale". 69/

In sum, by 1968, Judge Bork's philosophy of

individual autonomy had evolved into a call for a form of

judicial restraint: a rejection of judicial action grounded

in the Court's sense of "morality", "ethics" or "aesthe-

tics", coupled with a recognition that the Court must

sometimes act to protect "natural rights", and that it must

sometimes discover "new rights" in order to do so.

Since 1970, Judge Bork has expressed a philosophi-

cal framework that he admits differs significantly from his

earlier views. His post-1970 position, on the one hand,

might be viewed as a simple rejection of his earlier posi-

tion, which painted the Court as the arbiter between govern-

mental authority and individual "freedom". On the other

hand, it might be seen as the ultimate extension of the

earlier theory: as an insistence that "original intent is

the only legitimate basis for constitutional decision

69/ The non-political nature of the conduct was important
to Judge Bork's theory because it lowered the stature of the
constitutional protection afforded it. He placed in a
higher, "first tier" of constitutional freedoms those "that
are primarily political". See New Philosophy, supra note
60, at 174.
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making" 70/ and that, in the absence of explicit constitu-

tional authority, the will of the majority must in all

instances prevail.

In 1971, Judge Bork explicitly renounced his

earlier view that the basic principle of individual autonomy

underlying the Bill of Rights could support the extrapola-

tion of "new rights". Instead, he articulated a far nar-

rower concept, stating that a "judge must stick close to the

text and the history [of the Constitution], and their fair

implications, and not construct new rights". 71/ He advo-

cated that theory in arguing against the very same "value

choosing" at which he had aimed his earlier, natural rights

philosophy. Now, he contended that if "constitutional

materials do not clearly specify the value to be preferred,

there is no principled way to prefer any claimed human value

to any other". 72/ Thus, he argued that a court could not

distinguish between an electric utility's "right" to pollute

and a married couple's "right" to use contraceptives without

punishment. 73/

70/ Original Intent, supra note 53, at 827.

71/ Neutral Principles, supra note 5, at 8.

72/ Id.

73/ See Neutral Principles, supra note 5, at 10.
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In the resulting absence of a clear constitutional

limitation on the power of the legislature, Judge Bork now

adopts a doctrine of "majoritariamsm" . What Judge Bork had

once called the "unsurpassed ugliness" inherent in the

majoritarian (legislative) push behind the Civil Rights Act,

now appears to him to be the only "principled" avenue open

to the Court: recognition of the prerogatives of the

majority. In 1973, at his confirmation hearings for the

position of Solicitor General, Judge Bork disavowed his

earlier opposition to the Civil Rights legislation as having

been "on the wrong track altogether". 74/ Necessarily,

given the evolution of his judicial philosophy in the

intervening ten years, he based that reversal on his aban-

donment of any effort to limit majoritarian power by the

concept of individual autonomy or "natural rights" and

accepted instead a broad deference to majority decisions

expressed by the legislature.

What Judge Bork had once called the "valid and

valuable" idea of deriving new rights from old he now

disparaged. Hence, Judge Bork concluded that the courts

"must accept any value choice the legislature makes unless

74/ Hearings on Solicitor General Nomination, supra
note 2, at 14.
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it clearly runs contrary to a choice made in the framing of

the Constitution". 75/

On the basis of that analysis, Judge Bork believes

that broad areas of constitutional case precedent over the

preceding twenty years should be reformulated. 76/ He finds

that most of the cases involving "substantive equal protec-

tion" have been improperly decided: "[t]he modern Court, we

need hardly to be reminded, used the equal protection clause

the way the old court used the due process clause. The only

change was in the values chosen for protection and the

frequency with which the Court struck down laws". 77/

Speaking generally concerning the Warren Court's

civil rights decisions, Judge Bork stated:

"The man who understands the issues and nevertheless
insists upon the Tightness of the Warren Court's
performance ought also, if he is candid, to admit that
he is prepared to sacrifice democratic process to his
own moral views. He claims for the Supreme Court an

75/ Neutral Principles, supra note 5, at 8.

76/ Judge Bork asserts, in Neutral Principles, supra
note 5, at 11, that Griswold revived "substantive due
process" which has, in his opinion, always been an improper
doctrine. Thus, the antecedents to Griswold which he
defines as also "wrongly decided" include Meyer v. Nebraska,
262 U.S. 390 (1923) (state statute forbidding teaching of
school subjects in language other than English struck down);
and Pierce v. Society of Sisters. 268 U.S. 510 (1925) (state
statute compelling all Oregon children to attend public
schools struck down).

77/ Neutral Principles, supra note 5, at 12.
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institutionalized role as perpetrator of limited coups
d'etat." 78/

In contradiction of his earlier recognition of

"individual autonomy," Judge Bork now asserts:

"There is no principled way in which anyone can define
the spheres in which liberty is required and the
spheres in which equality is required. These are
matters of morality, of judgment, of prudence. They
belong, therefore, to the political community. In the
fullest sense, these are political questions". 79/

The only exception which the Court may make, in his

view, to ratification of a legislative resolution of a

"political question" is through finding a clear, explicit

constitutional provision to the contrary. When the Court

must, of necessity, look beyond the bare words of the

Constitution to divine its meaning, it must confine its

interpretation to the "original intent" of the framers.

That, in Judge Bork's view, is the only license to which the

Court is entitled in its role as arbiter of majority versus

minority will. 80/

Importantly, Judge Bork does accept that the

"original intent" of the framers of the Reconstruction

Amendments was to ensure equality of legal protection to

78/ Id. at 6.

79/ Id. at 12.

80/ Id. at 3-4.
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blacks. However, he asserts that "cases of race discrim-

ination aside, it is always a mistake for the Court to try

to construct substantive individual rights under the due

process or equal protection clause. Such rights cannot be

constructed without comparing the worth of individual

gratifications, and the comparison cannot be princi-

pled". 81/

In a 1982 article, he criticized broader theories

of constitutional construction by finding "a curious consis-

tency about these theories" which always "end up . . .

prescribing a constitutional law which is considerably more

egalitarian and socially permissive than either the written

Constitution or the state of legislative opinion in the

American public today". 82/ Judge Bork's broad embrace of

majoritarianism has remained a consistent theme. In a 1985

interview, he stated, "I finally worked out a philosophy

that is pretty much expressed in that 1971 Indiana Law

Journal piece." 63/

In 1986, he protested that:

81/ Neutral Principles, supra note 5, at 17.

82/ Bork, The Struggle Over the Role of the Court,
National Review, Sept. 17, 1982, at 1137.

83/ McGuigan, Judge Robert Bork is a Friend of the
Constitution. Conservative Digest, Oct. 1985, at 91, 101.
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"[W]hen the judiciary imposes upon democracy [i.e. upon
the legislature) limits not to be found in the Consti-
tution, it deprives Americans of a right that is found
there, the right to make the laws to govern themselves.
As courts intervene more frequently to set aside
majoritarian outcomes, they teach the lesson that
democratic processes are* suspect, essentially unprinci-
pled and untrustworthy". 84/

Thus, in a 1985 article, 85/ Judge Bork strongly

criticized what he viewed as unwarranted judicial legislat-

ing by "non-interpretivist" judges: "[w]hat fuels the non-

interpretivist impulse in the first place is a desire to

change society in ways that legislatures refuse". 86/ Of

course, that criticism necessarily assumes the correctness

of Judge Bork's literalist theory of constitutional inter-

pretation. If, for example, a particular constitutional

provision is properly interpreted to guarantee a particular

right, there is no need for legislative intervention. The

legislature's failure to act is then not a "refusal" but

rather a recognition that the underlying constitutional

provision suffices. 87/

84/ Bork, Judicial Review and Democracy. Society,
Nov./Dec. 1986, at 7.

85/ Bork, Styles in Constitutional Theory, 26 S. Tex. L.J.
383 (1985).

-, 8£/ Id. at 388.

87/ The Court has held that certain rights arise directly
from the Constitution. See Bivens v. Six Unknown Federal
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If anything is consistent about Judge Bork's

philosophical views, it is the strong terms in which he

expresses them. As we have already demonstrated, the force

with which Judge Bork applies his philosophy to civil rights

issues has led him to take positions rejected by the Court's

strongest advocates of "judicial restraint". We now con-

sider Judge Bork's judicial philosophy in the context of

certain civil liberties issues.

III. Judge Bork on Civil Liberties

Judge Bork's philosophy has lead him to impose

extreme limitations on civil liberties. For example. Judge

Bork rejects all Supreme Court jurisprudence on individual

and family privacy, while taking a uniquely selective view

of what rights are protected by the First Amendment. In

addition to their independent significance, these positions

are important because they further illustrate the workings

Narcotics Agents. 403 U.S. 388 (1971); Bell v. Hood, 327
U.S. 678, 684 (1946) ("It is established practice for this
Court to sustain the jurisdiction of federal courts to issue
injunctions to protect rights safeguarded by the
Constitution . . . . Moreover, where federally protected
rights have been invaded, it has been the rule from the
beginning that courts will be alert to adjust their remedies
so as to grant the necessary relief."); see also Marbury v.
Madison, 5 U.S. (1 Cranch) 137, 163 (1803) ("the very
essence of civil liberty certainly consists in the right of
every individual to claim the protection of the laws,
whenever he receives an injury").
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of Judge Bork's philosophy as applied to civil liberties

which are crucial to protection and advancement of civil

rights.

A. Privacy and the Family. In Judge Bork's

constitutional writings, he has repeatedly criticized a body

of Supreme Court decisions that protect the private lives of

individuals from government intrusion. 88/ This body of

decisions has been based, in part, on the Supreme Court's

conclusion that the Constitution creates "a private realm of

family life which the state cannot enter." 89/ The Court

recently described this doctrine as follows: "[t]he Court

has long recognized that, because the Bill of Rights is

designed to secure individual liberty, it must afford the

formation and preservation of certain kinds of highly

personal relationships a substantial measure of sanctuary

from unjustified interference by the State." 90/

The Court has applied this doctrine in a variety

of contexts. For example, the Court has concluded that the

government may not deny parents the right to have their

88/ See, e.g.. Neutral Principles, supra note 5, at 11-12.

89/ Prince v. Massachusetts. 321 U.S. 158, 166 (1944).

90/ Roberts v. United States Javcees, 468 U.S. 609, 618
(1984).
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children educated in private (or parochial) schools

(Pierce v. Society of Sisters); 91/ that a state may not

prevent parents from having their children taught foreign

languages (Meyer v. Nebraska); 92/ that a state may not

prohibit the use of contraceptives by married couples

(Griswold v. Connecticut); 93/ that the government may not

bar extended families (such as grandparents and grand-

children) from living together in particular zoning areas

(Moore v. City of East Cleveland); 94/ and that a state's

power to sterilize convicts is severely limited (Skinner v.

Oklahoma). 95/ The Court has also found that the ability o

unmarried persons to obtain contraceptives, and the oppor-

tunity to obtain an abortion, are entitled to special

constitutional protection on similar privacy grounds. 96/

91/ 268 U.S. 510 (1925) .

92/ 262 U.S. 390 (1923) .

93/ 381 U.S. 479 (1965).

94/ 431 U.S. 494 (1977) .

95/ 316 U.S. 535 (1942). Skinner relied on the Equal Pro-
tection clause to strike down the Oklahoma sterilization
statute, reasoning that "legislation that involves one of
the basic civil rights of man" must be subjected to strict
scrutiny under that clause. Id. at 541.

96/ See Roe v. Wade. 410 U.S. 113 (1973); Carey v.
Population Services, 431 U.S. 678 (1977).
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Members of the Supreme Court have disagreed to

some extent about both the specific constitutional source of

this protection, and about precisely what areas it covers.

But there has been a striking degree of consensus on the

Court that, although the Constitution does not explicitly

spell out the right of privacy, it does protect individuals

from interference by the government in key aspects of their

personal lives. Indeed, Justice Harlan--who was well known

for his commitment to judicial restraint 97/--aqreed with

the majority in Griswold that the Connecticut statute

barring use of contraceptives was unconstitutional. 98/ In

an opinion that anticipated the result in Griswold, Justice

Harlan described the Connecticut law as "an intolerable and

unjustifiable invasion of privacy in the most intimate

concerns of an individual's personal life." 99/ Similarly,

Justice Frankfurter, whose commitment to judicial restraint

97/ Cf. New Philosophy, supra note 60, at 140 (praising
Justice Karlan).

98/ See 381 U.S. at 499-502 (Harlan, J., concurring).
Justices Black and Stewart dissented. See id. at 507-27
(Black, J., dissenting); id. at 527-31 (Stewart, J.,
dissenting).

99/ Poe v. Ullman. 367 U.S. 497, 539 (1961) (Harlan, J.,
dissenting). In Poe, the majority declined to review the
merits of the Connecticut law because it concluded that the
case was not justiciable.
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is equally familiar, joined the majority opinion in Skinner

invalidating the Oklahoma sterilization statute—an opinion

that Justice Harlan likewise endorsed. 100/

Judge Bork rejects this entire body of constitu-

tional jurisprudence: he has repeatedly criticized, not

merely specific applications of this doctrine, but the

doctrine itself. In his 1971 Indiana Law Journal article,

Judge Bork concluded that virtually all of the above deci-

sions were "wrongly decided" or "improper"--including

Meyer v. Nebraska, Skinner v. Oklahoma, 101/ Griswold v.

Connecticut, and Pierce v. Society of Sisters. 102/ Judge

Bork has reiterated his criticism of Griswold in a recent

interview. 103/

100/ Skinner v. Oklahoma. 316 U.S. 535 (1942).

101/ Neutral Principles, supra note 5, at 11-2. In his
1971 article, Judge Bork described Skinner and Griswold as
"improper and intellectually empty." Id. at 12. More
recently, Judge Bork referred to Skinner as "perhaps
aberrational." The Human Life Bill: Hearings Before the
Subcomm. on Separation of Powers of the Senate Judiciary
Comm., 97th Cong., 1st Sess. 315 (1981) (statement of Robert
H. Bork).

102/ Neutral Principles, supra note 5, at 11-12. Judge
Bork also wrote that "perhaps Pierce's result could be
reached on acceptable grounds", id. at 11, without stating
what those grounds were.

103/ McGuigan, supra note 83, at 97 ("I don't think there
is a supportable method of constitutional reasoning
underlying the Griswold decision").
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Judge Bork's central argument is that the privacy

and family decisions do not deal with rights at all but

merely reflect "the Justice's personal beliefs about what

interests or gratifications ought to be protected." 104/

Judge Bork contends that the principle of majority rule

embodied in the Constitution—and the limited role of the

judiciary--means that the will of the legislative majority

must govern "unless it clearly runs contrary to a choice

made in the framing of the Constitution." 105/

Judge Bork's concern about the potential for

excessive judicial interference with legislative decisions

is not, of course, a new one: that issue has been a source

of serious concern at least since the beginning of this

century. 106/ Nor has this concern escaped the attention of

many thoughtful Justices — including Justice Powell--who has

concluded that the history of the era of judicial activism

associated with Lochner v. New York 107/ "counsels caution

and restraint. It does not counsel abandonment" of rights

104/ Neutral Principles, supra note 5, at 10-12.

105/ Id at 10-11.

106/ See e.g.. Coppaqe v. Kansas, 236 U.S. 1, 26-27 (1915)
(Holmes, J., dissenting).

107/ 198 U.S. 45 (1905) (striking down economic
legislation).
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of privacy through a refusal to employ judicial interven-

tion. 108/

Indeed, Justice Holmes, who criticized the

majority in Lochner, 109/ joined th,e majority in

Pierce. 110/ In addition, Justice Harlan rejected the view

that the protection of individual privacy represents the

arbitrary imposition of judicial will. In Poe v. Ullman,

Justice Harlan noted that while "due process has not been

reduced to any formula . . . it has represented the balance

which our Nation, built upon postulates of respect for the

liberty of the individual, has struck between that liberty

and the demands of organized society." 111/ Justice Harlan

went on:

"If the supplying of content to this Constitutional
concept has of necessity been a rational process, it
certainly has not been one where judges have felt free
to roam where unguided speculation might take them.
The balance of which I speak is the balance struck by
this country, having regard to what history teaches are
the traditions from which it developed as well as the
traditions from which it broke. That tradition is a
living thing. A decision of this Court which radically

108/ Moore v. City of East Cleveland, 431 U.S. 494, 502
(1977) (Powell, J.) (plurality opinion).

109/ 198 U.S. at 74-76.

110/ 268 U.S. 510.

Ill/ froe'v. Ullman. 367 U.S. at 542 (Harlan, J.,
dissenting). Justice Harlan viewed the right to privacy as
an aspect of the due process clause.
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departs from it could not long survive, while a deci-
sion which builds upon what has survived is likely to
be sound. No formula could serve as a substitute, in
this area, for judgment and restraint.

. . . . [T]he full scope of the liberty guaranteed by
the Due Process Clause cannot be found in or limited by
the precise terms of the specific guarantees elsewhere
provided in the Constitution. This "liberty" is not a
series of isolated points picked out in terms of the
taking of property; the right to keep and bear arms;
the freedom from unreasonable searches and seizures;
and so on. It is a rational continuum which, broadly
speaking, includes a freedom from all substantially
arbitrary impositions and purposeless res-
traints and which also recognizes, what a
reasonable and sensitive judgment must, that certain
interests require particularly careful scrutiny of the
state needs asserted to justify their abridgment. Cf.
Skinner v. Oklahoma . . . ." 112/

There is thus., strong support, even from a leading

advocate of "judicial restraint," for the constitutional

protection of individual and family privacy that Judge Bork

has rejected.

B. Freedom of Speech. Judge Bork has also

written about the protection of freedom of speech under the

First Amendment. 113/ His approach to freedom of speech is

based on his view that the central value of the First

Id. at 542-43.

See, e.g.. Neutral Principles, supra note 5, at
20-35; Bork, The First Amendment Does Not Give Greater
Freedom to the Press than to Speech, Center Magazine,
March/April 1979.
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Amendment is the protection of political speech. 114/ At

one time, Judge Bork took the position that "(c] constitu-

tional protection should be accorded only to speech that is

explicitly political," and should be denied to "scientific,

literary," and other forms of expression. 115/ Judge Bork

has at least partially abandoned that view. 116/ However,

Judge Bork has advocated--and to our knowledge never

retracted--a view about the protection of political speech

that departs from the views of the Supreme Court over the

past several decades.

The Court has used a variety of formulations to

articulate the extent of protection that the Constitution

affords to political speech, and particularly to speech

114/ See, e.g.. Neutral Principles, supra note 5, ai
20-21.

115/ Id. at 20.

116/ In a brief statement in 1984, Judge Bork said that he
had "long since concluded that many other forms of dis-
course, such as moral and scientific debate, are central to
democratic government and deserve protection. . . . I con-
tinue to think that obscenity and pornography do not fit
this rationale for protection." See Letter of Robert H.
Bork, 70 A.B.A.J.. Feb. 1984, at 132.

It is unclear precisely how far Judge Bork would go in
protecting non-political speech, although while on the bench
he has followed (and has not criticized) Supreme Court deci-
sions holding that commercial speech is entitled to protec-
tion. See FTC v. Brown & Williamson, 778 F.2d 35, 43
(1985) .
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advocating the violation of law. 117/ Justices have often

disagreed with one another about the precise details of the

protection the Constitution affords in this area, but a

strong consensus has developed that the First Amendment

affords significant protection to all forms of political

speech, including advocacy of violation of laws.

During the 1910s and 1920s, Justice Holmes, joined

by Justice Brandeis, laid the foundation for the Supreme

Court's contemporary approach in this area. Through ma-

jority opinions, concurrences, and dissents, they argued

that the First Amendment permits the suppression of politi-

cal speech only if "the words used are used in such circum-

stances and are of such a nature as to create a clear and

present danger that they will bring about the substantive

evils that Congress has a right to prevent." 118/ As

Justice Brandeis said in his dissent in Whitney v. Califor-

nia : "[t]o justify suppression of free speech there must be

reasonable ground to fear that serious evil will result if

117/ See, e.g., Hess v. Indiana. 414 U.S. 105 (1973);
Dennis v. United States. 341 U.S. 494 (1951).

118/ Schenck v. United States. 249 U.S. 47, 52 (1919)
(Holmes, J.); see Whitney v. California, 274 U.S. 357,
372-80 (1927) (Brandeis, J., concurring); Gitlow v. New
York, 268 U.S. 652, 672-73 (1925) (Holmes, J., dissenting)
Abrams v. United States. 250 U.S. 616, 624-29 (1919)
(Holmes, J., dissenting).
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free speech is practiced . . . . [E]ven advocacy of viola-

tion [of law], however reprehensible morally, is not a

justification for denying free speech where the advocacy

falls short of incitement and there is nothing to indicate

that the advocacy would be immediately acted upon." 119/

During the succeeding decades, the Supreme Court

gradually recognized that the First Amendment's protection

of political advocacy was at least as great as that recog-

nized by Justices Holmes and Brandeis. These developments

were summarized in the Supreme Court's unanimous opinion in

Brandenburg v. Ohio, in which the Court held that "the

constitutional guarantees of free speech and free press do

not permit a State to forbid or proscribe advocacy of the

use of force or of law violation except where such advocacy

is directed to inciting or producing imminent lawless action

and is likely to incite or produce such action." 120/ Since

that time, the Supreme Court has twice reaffirmed Branden-

burg—most recently by a 7-0 vote in NAACP v. Claiborne

Hardware Co. 121/

119/ Whitney, 274 U.S. at 376 (Brandeis, J., concurring).

120/ Brandenburg. 395 U.S. at 444, 447 (1969).

121/ 458 U.S. 886 (1982). Then-Justice Rehnguist
concurred in the judgment, while Justice Marshall did not
participate in the case. [Footnote continued on next page.]



4736

In his academic writing, Judge Bork stands well

apart from this consensus. He has argued that there should

be "no constitutional protection for any speech advocating

the violation of law." 122/ Judge Bork contended that

"[a]dvocacy of law violation is a call to set aside the

results that political speech has produced," and therefore

does not qualify for First Amendment protection. 123/ Judge

Bork has gone so far as to characterize Justices Holmes and

Brandeis' groundbreaking opinions in Gitlow, Whitney,

Schenck, and Abrams as "deficient in logic and analysis as

well as m history". 124/

The Court also applied Brandenburg in Hess v. Indiana,
414 U.S. 105 (1973), in which it held that a state may not
punish mere advocacy of illegal action at some indefinite
future time, but only language "likely to produce . . .
imminent disorder." Hess, Id. at 109 (1973) (emphasis in
original). Although three Justices dissented in Hess, they
did so based on their different view of the facts; the
dissenters themselves relied on a formulation very similar
to Brandenburg. See Hess, 414 U.S. at 111 (Rehnguist, J.,
dissenting) ("[t]he majority concludes that the advocacy was
not directed towards inciting imminent action. But . . .
there are surely possible constructions of the [defendant's]
statement which would encompass more or less immediate and
continued action against the harassed police.").

122/ Neutral Principles, supra note 5, at 31 (emphasis
added).

Id.

at 23.
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In his 1971 article, Judge Bork did not limit his

proposed doctrine to advocacy of violent overthrow of the

government, 125/ or to advocacy that interferes with na-

tional security or a war effort. Because the rule he

proposed has no exceptions or qualifications, it would have

permitted states or cities to punish the Rev. Martin Luther

King, Jr., and other proponents of nonviolent civil disobe-

dience, merely for having advocated peaceful violation of

Jim Crow laws in speeches and articles. In the place of

judicial monitoring to protect such speech, Judge Bork

advocates that the legislature and the executive should

decide whether or not "to permit some rhetoric about law

violation . . . ." 126/

Even such advocates of "judicial restraint" as

Justices Holmes, Frankfurter, and Harlan have not embraced

this position. Justice Holmes' views, as set forth in

Gitlow and other cases, have already been discussed.

Justice Harlan joined in the Court's unanimous opinion m

Brandenburg, requiring "incitement of imminent action." And

although Justice Frankfurter allowed some restrictions of

125/ Judge Bork discusses the advocacy of forcible
overthrow of the government as a separate issue. See id. at
31.

126/ Id. at 33.
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organized advocacy of the violent overthrow of the govern-

ment, 127/ there are strong indications that he would, at a

minimum, view the theoretical advocacy of nonviolent disobe-

dience to law as constitutionally protected. 128/ Thus,

Judge Bork's stated views represent an extraordinarily

narrow reading of the range of political speech protected by

the First Amendment.

oOo

See Dennis v. United States, 341 U.S. 494, 517-56
(Frankfurter, J., concurring).

128/ Justice Frankfurter joined in Justice Harlan's
opinions narrowly construing the Smith Act, which were based
on the assumption that Congress did not intend to "disregard
a constitutional danger zone so clearly marked." See, e.g.,
Yates v. United States. 354 U.S. 298, 319 (1957); Noto v.
United States, 367 U.S. 290 (1961); Scales v. United States,
367 U.S. 203 (1961). In those opinions, the Court held that
the Act did not reach "advocacy . . . of forcible overthrow
as an abstract principle," Yates, 354 U.S. at 318, and
concluded that it did not reach the mere distribution of
general literature and resolutions calling for the overthrow
of the government. Scales, 367 U.S. at 232-33. See
T. Emerson, The System of Freedom of Expression 122 (1970)
("There is little doubt, however, that the distinction
between 'advocacy of action' and 'advocacy of ideas' was
considered by the [Yates] Court to have constitutional
dimensions".).
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This is, in short, the civil rights vote not only of this Congress but perhaps

for many Congresses to come. We urge Senators to cast their votes for continued

development of civil rights by casting those votes against confirmation of Judge

Bork.l

We believe that a study of the Bork record -- his many statements before

he became a judge and in extra-judicial forums since that time, his rulings

in hotly contested cases that have come before him (few in number, and none

involving constitutional issues), and his statements on civil and women's

rights before this Committee -- reveals a consistent pattern of opposition

to these rights and to the remedies needed when rights are violated. We do

not in any way assert or imply that Judge Bork is racist or sexist in purpose or

motive. For us the crucial point is that Judge Bork's approach to constitutional

interpretation and the interpretation of statutes has led -- and we must conclude

will lead -- to rejection of the claims to equality of minorities and women.

The evidence for this conclusion has been presented repeatedly and eloquently in

the testimony received by the Committee, in a pattern begun by the remarkable

opening statements and responses to Committee questions of Secretary William Coleman

and Congresswoman Barbara Jordan. We corrarend to all Senators a reading of the

noteworthy record compiled by the Committee, and we append to this statement copies

of earlier expressions by the Leadership Conference on the Bork nomination We

pause here only to note one piece of the testimony of Judge Bork that encapsulates

the approach he brings to the great issues of race in American life: his testimony

concerning the case in which the Supreme Court struck down racial segregation

in the public schools of the District of Columbia, Boll ing v.

Sharpe.
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Because the District of Columbia is not a State and was in 1954 governed

by federal law, the equal protection clause of the Fourteenth Amendment was

inapplicable in Bol1 ing v. Sharpe The Fifth Amendment of course was, and the

Court's unanimous opinion concluded that "racial segregation in the public

schools of the District of Columbia is a denial of the due process of law

guaranteed by the Fifth Amendment to the Constitution." (347 U.S. 497, 500.)

In reaching that conclusion, the Court wrote:

"The concepts of equal protection and due process, both stemming
from our American ideal of fairness, are not mutually exclusive.
The 'equal protection of the laws' is a more explicit safeguard
of prohibited unfairness than 'due process of law,' and, therefore,
we do not imply that the two are always interchangeable phrases.
But, as this Court has recognized, discrimination may be so
unjustifiable as to be violative of due process."

"Although the Court has not assumed to define 'liberty' with any
great precision, that term is not confined to mere freedom from
bodily restraint. Liberty under law extends to the full range of
conduct which the individual is free to pursue, and it cannot be
restricted except for a proper governmental objective. Segregation
in public education is not reasonably related to any proper
governmental objective, and thus it imposes on Negro children of
the District of Columbia a burden that constitutes an arbitrary
deprivation of their liberty in violation of the Due Process Clause.

"In view of our decision that the Constitution prohibits the states
from maintaining racially segregated public schools, it would be
unthinkable that the same Constitution would impose a lesser duty
on the Federal Government." (347 U.S. at 499-500, footnotes
omitted.)

In discussion with Senator Arlen Specter during this Commttee's hearing,

Judge Bork made clear that he did not find Boiling satisfactory. He differentiated

between Brown and Bol1 ing because of the inapplicability of the Fourteenth

Amendment in the latter and the lack of equal protection language in the Fifth

Amendment "I think that constitutionally that is a troublesome case" said Bork

of Bol1 ing to Senator Specter (Transcript, Sept. 16, p. 150). Taken
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back to the subject the next day by Senator Charles Grassley, presumably because

what he said on the 16th was so shocking, Judge Bork suggested without being definitive

that perhaps Boiling could be justified on freedom-of-association grounds under

the First Amendment, but could conclude only that "to say that the reasoning of

any case seems not adequate is not to say you want to overrule it".

(Transcript, Sept. 17, p. 165). In examining a nomination to the Supreme Court

one is of course looking to the future, asking not only whether a Justice Bork

would seek to overrule Boiling or any other particular case, but also and

more basically, what that Justice would do in the next case that came along

presenting a different set of facts. In the light of the quoted statements

of Bork on Boll ing , no one could be confident that a Justice Bork would strike

down federally-compelled racial discrimination in any other situation.

Judge Bork's approach to Bol1 ing is a telling example of the reasons

why he should not be confirmed as an Associate Justice of the Supreme Court.

Our nation deserves a nominee who understands and accepts the role of the

Court as protector of our rights and liberties.
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On National League of Cities v. Usery and Garcia v. San Antonio

THE NEW BORK

Senator Grassley. Well, let me ask you this. Would you disagree with the Supreme
Court 1985 decision in Garcia v. San Antonio?

Judge Bork. Well, I should not speak to that, for two reasons. One is I do
not know, and two is I should not speak to it even if I did
know . . I really should not express an opinion on Garcia
and National League of Cities out of propriety and also because
I really have not got an opinion

9/16 transcript, pp. 101-102.

THE OLD BORK

''Looking back, it seems that National League of Cities v. Usery was correctly decided.'

Attorney General's Conference,
January 1986, pp. 10-11

Bork Abandons 1971 View that First Amendment Covers Only
Political Speech

THE NEW BORK

The Chairman. "When did you drop that idea?"
Judge Bork. "Oh, in class right away "

9/16 transcript, p. 96

"I have since been persuaded--in fact I was persuaded by my colleagues
very quick1y--that a bright line made no sense."

9/15 transcript, p. 186

THE OLD BORK

"There is no occasion, on this rationale, to throw constitutional protection
around forms of expression that do not directly feed the democratic process.
It is sometimes said that works of art, or indeed any form of expression,
are capable of influencing political attitudes. But in these indirect and
relatively remote relationships to the political process, verbal or visual
expression does not differ at all from other human activities, such as
sports or business, which are also capable of affecting political attitudes,
but are not on that account immune from regulation."

Speech, University of Michigan, 1979, pp. 8-9

On Brandenburg v. Ohio

THE NEW BORK

"The Supreme Court has come to the Brandenburg position--which is okay;
it is a good position."

9/16 transcript, p. 115

". . . on the subject of speaking, advocating political disobedience
or civil disobedience or advocating overthrow, I am about where the
Supreme Court is."

9/16 transcript, p. 129

THE OLD BORK

"Hess and Brandenburg are fundamentally wrong interpretations of the
First Amendment."

Speech, University of Michigan, 1979, p. 21
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On restricting Equal Protection Clause only to specified groups

THE NEW BORK

"I objected to when the Supreme Court was using a method of saying this
group, illegitimate children, aliens, is in; this group, somebody else,
is out. . . It is much better to proceed under the reasonableness test. . .
Any person is covered. That means everybody is covered, men, women,
everybody."

9/16 transcript, pp. 73-74

THE OLD BORK

"Cases of race discrimination aside, it is always a mistake for the court to try
to construct substantive individual rights under the . . equal protection clause

1971 Indiana Law Review article
p. 11

"I think the Equal Protection Clause probably should have been kept to
things like race and ethnicity."

1987 Worldnet Interview, p. 12

Bork Objects to Special Scrutiny for Sex Discrimination

THE NEW BORK

"At the time when I wrote about the equal protection clause, the Court had
never extended the clause to women."

9/15 transcript, p. 172

THE OLD BORK

"I do think the Equal Protection Clause probably should have been kept to
things like race and ethnicity."

Worldnet Interview, 1987, p 12

"In the Fourteenth Amendment case, the history of that is somewhat confusing.
We know race was at the core of it. I would think pretty much race,
ethnicity (pause) is pretty much what the 14th Amendment is about; because
if it's about more than that, it's about a judge making up what more
it's about. And I don't think he should."

Comment, Aspen Institute,
August, 1985

Adapting the Constitution to Contemporary Views About Women

THE NEW BORK

'As the culture changes and as the position of women in society
changes, those distinctions which seemed reasonable now seemed
outmoded stereotypes and they seem unreasonable and they get
struck down. That is the way a reasonable basis case test
should be applled."

Tuesday, transcript, p. 211

THE OLD BORK

"There being no criteria available to the court, the identification
of favored minorities will proceed according to current fads in
sentimentality. . .This involves the judge in deciding which
motives for legislation are respectable and which are not, a
denial of the majority's right to choose its own rationales.
It is not explained why courts are entitled to tell the legis-
lature their moral judgements are really prejudices and that
their perceptions of social reality are skewed."

Speech, Catholic University, pp. 18-19
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Can Roe v. Wade Be Justified on Sowe Constitutional Theory?

THE NEW BORK

"There may be some way to do it. I have heard fairly strong moral
arguments for abortion, just as I have heard fairly strong moral
arguments against it. Whether those moral arguments could be
rooted to the constitutional material, I really do not know."

9/16 transcript, p. 208

THE OLD BORK

"Roe v. Wade is, itself, an unconstitutional decision, a serious and
wholly unjustifiable judicial usurpation of state legislative authority."

1981 Hearing on the Human Life Bill, pp. 310, 315

The decision in Roe "could not have been reached by interpretation of the
Constitution."

Speech, Catholic University, 1982, p. 4

"I don't think it's any of the court's business to intrude. I just
don't think there was anything in the Constitution about it."

Washington Post Interview, conducted 1984,
printed 1987

On incorporating the Bill of Rights into the Constitution

THE NEW BORK

". . . there's been more evidence which tends to show that incorporation was
intended, and it is very clear that. . . Congressman Bingham, who wrote much
of the clause and managed it in the House; and Senator Howard, . . . who was
the member of the committee that drafted it and was the floor manager in the
Senate, both of them clearly intended to incorporate not just the Bill of
Rights, but any personal protection to be found in the . . . the original
Constitution. So there is some pretty good historical evidence that it was
intended."

Federal Information Systems, Transcript, p. 2-1,
Sept. 18, 1987

THE OLD BORK

". . . the incorporation of the Bill of Rights, which was applied only against
the federal government, through the Fourteenth Amendment to apply against the
the states, was probably a Supreme Court innovation which the ratifiers had
not intended."

Worldnet Interview, June 10, 1987, pp. 4-5
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On the Poll Tax

Judge Bork stated on September 8 that he would have agreed with the Supreme
Court decision in Harper v. Virginia Bord of Elections, holding the poll tax
unconstitutional, if there had been proof the Virginia poll tax was adopted
for a discriminatory purpose. But, he asserted, there was no indication that
there was any such purpose behind the Virginia poll tax.

The Supreme Court in Harper made an express finding that the "Virginia poll
tax was born of a desire to disenfranchise the Negro." 383 U.S. 663, 666 (1966)

Harper cited as authority for this finding the Supreme Court's 1965 decision in
Harman v. Forssemus, 380 U.S. 528 (1965). Harman quoted the following statement
by the original sponsor of the Virginia poll tax:

"Discrimination! Why, that is precisely what we propose; that
exactly, is what this Convention was elected for -- to discriminate
to the very extremity of permissible action under the limitations
of the Federal Constitution, with a view to the elimination of every
negro voter who can be gotten rid of, legally, without materially
impairing the numerical strength of the white electorate."

380 U.S. 543. (1965)

On the difficulty of Deciding OCAW v. American Cyanamid

THE NEW BORK

The case involved a ''wrenching decision for the women and for us.
Friday afternoon, 3:45.

THE OLD BORK

"Congress has enacted a statute and our only task is the mundane one of
interpreting its language and applying its policy." 741 F. 2d 444, 445
(D.C. Cir. 1984) (emphasis added)
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BORK V. BORK — FRIDAY SUPPLEMENT

Prepared by the

Leadership Conference on Civil Rights

(1) Does the Fourteenth Amendment Incorporate the Bill of Rights

The New Bork

" . . . there's been more evidence which tends to show that

incorporation was intended, and it is very clear that . . .

Congressman Bingham, who wrote much of the clause and managed

it in the House; and Senator Howard, . . . who was the member

of the committee that drafted it and was the floor manager

in the Senate, both of them clearly intended to incorporate

not just the Bill of Rights, but any personal protection to

be found in the . . . the original Constitution. So there

is some pretty good historical evidence that it was intended."

Federal Information Systems
Transcript, p. 2-1, Sept.
18, 1987

The Old Bork

" . . . the incorporation of the Bill of Rights, which was

applied only against the federal government, through the

Fourteenth Amendment to apply against the states, was

probably a Supreme Court innovation which the ratifiers had

not intended."

Worldnet Interview, June 10,
1987, pp. 4-5

(2) The Poll Tax

The New Judge Bork

Judge Bork stated this morning that he would have

agreed with the Supreme Court decision in Harper v. Virginia

Board of Elections , holding the poll tax unconstitutional,

if there had been proof the Virginia poll tax was adopted for

a discriminatory purpose. But, he asserted, there was no

indication that there was any such purpose behind the Virginia

poll tax.

The Supreme Court in Harper made an express finding that

the "Virginia poll tax was born of a desire to disenfranchise
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the Negro." 383 U.S. 663, 666 (1966)

Harper cited as authority for this finding the Supreme

Court's 1965 decision in Harman v. Forssenius, 380 U.S. 528

(19 65). Harman quoted the following statement by the original

sponsor of the Virginia poll tax<

"Discrimination: Why, that is precisely what we

propose; that, exactly, is what this Convention

was elected for — to discriminate to the very

extremity of permissible action under the limitations

of the Federal Constitution, with a view to the

elimination of every' negro voter who can be gotten

rid of, legally, without materially impairing the

numerical strength of the white electorate."

380 U.S. 543.

(3) Difficulty of Deciding OCAW v. American Cyanamid

The New Bork

The case involved a "wrenching decision for the women

and for us." Friday afternoon, 3:45.

The Old Bork

"Congress has.enacted a statute and our only task is

the mundane one of interpreting its language and applying

its policy." 741 F. 2d 444, 445 (D.C.Cir. 1984)

(emphasis added)
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EXECUTIVE COMMITTEE
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Leon Lynch
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Irene Natividad
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Kenneth Young morale and cohes ion , " i n con t ras t to what Bork apparent ly

views as the i n e v i t a b l e e f f e c t of union advocacy. Judge

avior cftawerso" MacKinnon, w r i t i n g f o r the m a j o r i t y on rehear ing , termed
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the Bork analysis "rooted in bald policy assertions", which are not the province

of the reviewing court, and pointed out that Bork ignored the critical facts

that the employer's no-solicitation rule was absolute, and the employee's

single solicitation was even less disruptive than the only nominally disruptive

permitted solicitations.

Pri 11 v. NLRB "LI presented to the court one of the striking

anti-worker shifts in position of the NLRB after the Reagan appointees achieved

control. In this case, a driver for a nonunion company refused to drive a

company tractor-trailer after an accident caused by its faulty brakes. When

Prill called the state police to have them perform a safety inspection, rather

than following company orders to take the truck back out on the roadv the

company fired him. The NLRB reversed prior precedent that had given protection

to workers who complained to state safety agencies about working conditions

of common concern to other workers, and ruled that the National Labor Relations

Act forbade it to extend such protection unless the worker in question expressly

joined with others in rejecting unsafe work.

The court of appeals, 2:1, overturned the Board's decision as based

on an erroneous view of the law. The majority concluded that the Board had

erred in its view that the NLRA required its new rule. The majority

"express[ed] no opinion as to the correct test of 'concerted activities'".

That is a question that the statute commits to the Board in the first instance,

to answer by exercising its statutory discretion to interpret the Act in

light of the realities of the workplace.

Judge Bork voted to uphold the Board s decision on the ground that

it was "compelled" by the statute: no legally permissible rule could protect

the activity for which Prill was discharged, in Bork's view.

Judge Bork has shown insensitivity to worker safety and health in

other cases as well. In Simplex Time Recorder Co. v. Secretary of Labor,

U he joined a majority opinion that upheld administrative law judge findings

of multiple safety violations by the employer concerning fire protection,

and denied the Secretary's appeal from the ALJ's conclusion that the violations

were nonetheless not "serious" -- thus warranting a more severe penalty --
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even though a worker died in a fire. The dissenting judge wrote that the

evidence of a serious violation was "compelling and essentially uncontradicted"

and that the ALJ had erroneously required proof of too great a likelihood

of causation. In Oil, Chemical and Atomic Workers Int'l Union v. American

Cyanamid Co., —I at issue was an employer's policy of requiring female employees

of child-bearing age to be sterilized or lose their jobs in its plant where

there was so much lead in the air as to endanger fetal health. Judge Bork

wrote for a unanimous panel (Bork, Scalia and a senior federal district judge)

that this policy was outside the reach of the Occupational Safety and Health

Act. Bork insisted that the sterilization option of the employer's "fetus

protection policy" is not a "hazard" of employment within the meaning of the

Act because a "policy" is not the same thing as a chemical or other physical

condition of the workplace.

In a judicial opinion concerned with union organizing efforts, Judge

Bork essentially mocked the idea that employers use delay in legal process

to frustrate union organizing (Amai. Clothing Workers v. NLRB, 1/ where he

ignored an empirical study that refuted his view, as well as the common sense

of the situation, while arguing that delay might favor organizing unions just

as much as employers resisting organization).

Prior to being named a judge in 1982, Judge Bork had written in

opposition to organized labor's goals, condemning minimum wage laws k/ and

citing the power of municipal unions to extract supposedly unreasonable wage

rates as an illustration of a major "structural defect" in our system of

"representative government".U

In a case involving public employee bargaining, Judge Bork joined

a majority opinion affirming a broad reading of a federal employer's right

to take unilateral action (AFGE v. FLRA £/)• And in Reuber v. U.S. , 1/ a

case involving a private sector employee allegedly discharged at the urging

of the government in retaliation for his free speech activity, Bork urged

in a concurring opinion that remedies should be severely limited in such a

situation (which typically involves a public, not private sector employee),

going so far as to question a leading Supreme Court case (Mt. Healthy v. Doyle,

429 U.S. 24 (1977) on the issue whether reinstatement should be available

as a remedy when an employee is unconstitutionally discharged.

And in Meadows v. Palmer, 1®J where an employee under the federal
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civil service laws challenged his reassignment to a position with no meaningful

work to do, Bork wrote for the majority that the employee could not complain

tnat he had been reduced in rank because there was no technical change in

his status. The dissenting judge termed the majority's ruling "promot[ion

of] a mischievous doctrine that can erode the whole concept of civil service".

In a case that pitted federal employees against the union that represented

them, where there was no clear employer interest, Bork wrote the majority

opinion rejecting the federal labor relations agency's interpretation of the

statute involved and rejecting the employees' claim (NTEU v. FLRA 11./). In

the one public employee case in which Bork supported an employee challenge

to government as employer, he wrote for a majority reversing a federal agency

discharge decision without reaching the merits, and sending the case back on

procedural grounds (York v. Merit System Protection Board 11/)

Finally, in the lead case concerning sexual harasment as a violation

of the federal equal employment opportunity law, the Vinson case, 11/ Judge

Bork took positions rejected by the majority of the D.C. Circuit and then

by a unanimous Supreme Court. A panel of the court of appeals not including

Bork ruled that a female employee subjected to demands for sex and other

harassment by her supervisor could sue for sex discrimination. The employer's

petition for rehearing was denied by the full court. Judge Bork dissented,

expressing the view that an employer should be allowed to show that a sexual

relationship was "voluntary", which would be a complete defense, and questioning

whether sexual harassment constituted a violation of Title VII at all. This

Bork position was rejected by a unanimous Supreme Court Chief Justice

Rehnquist wrote that the proper test in such a case was whether the employer

had created "an intimidating, hostile, or offensive working environment",

and with respect to this asserted defense, that the "correct inquiry is whether

[the plaintiff] by her conduct indicated that the alleged sexual advances

were unwelcome, not whether her actual participation" in sexual activity was

"voluntary".

1/ D.C. Cir. r84-1475, opinions on rehearing filed August 25, 1987. Bork has
been on both the prevailing and losing side of this case. He wrote the initial
opinion for a 2:1 majority; rehearing was granted; and, with a substitution
in the panel membership after Judge Scalia went on the Supreme Court, the
decision was reversed 2:1, with Judge Bork now in dissent.

1.1'I 755 F.2d 941, cert, denied, 106 S. Ct. 313 (1985).
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1/ 766 F.2d 575 (1985).

II 741 F.2d 444 (1984).

1/ 736 F.2d 1559 (1984).

§.1 Bork, Cacitalism and The Corporate Executive, at 4 (1977).

1.1 American Enterprise Inst. , Taxpayers' Revolt: Are Constitutional Limits
Desirable7 (1978) (Panel Discussion).

y 778 F.2d 850 (1985).

V 750 F.2d 1039 (1984) .

JO/ 775 F.2d 1193 (1985) .

Rl 800 F.2d 1165 (1986).

11/ 711 F.2d 401 (1983) .

1 2 / Vinson v. T a y l o r , 760 F.? d 1330 (1985) (den ia l o f r e h . en bane o f 753
F.2d H l J a f f ' d sub nom. M e r i t o r Savings Bank v. V inson , 106 S. C t . 2399
(1986) . '
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Leadership Conference
on Civil Rights

2027 Massachusetts Ave N U
Washington D C 20036
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SUMMARY OF SOME OF THE MAJOR ARGUMENTS

0 F
Roywiikins- ROBERT BORK

OFFICERS

ence M^MitcheTj"* I - T h e P r im a ry reason for opposing nominee Bork is that he
CHAIRPERSON n a s a l igned himself against most o f the landmark dec is ions

Beniamm L Hooks pro tec t ing c i v i l r i g h t s and ind iv idua l l i b e r t i e s tha t the

nanVwrigh*'EdEeHirnan Supreme Court has rendered over the past four decades.
Antonia Hernandez

SECRETARY A. Race Discr iminat ion
Judith L Lichtman

j ĉ ume? B o r k f l n d s insupportable the Court's 1948 decision
' Shelley v. Kraemer, (334 U.S. 1) holding that judicial) g

Jane b'Grady enforcement of r a c i a l l y r e s t r i c t i v e covenants v i o l a t e s the

jose h L RauT f̂r" ^ ^ Amendment. Bork, Neutra l P r i n c i p l e s and some F i r s t Amend-

EXECUTIVECOMMITTEE m e n t problems, 47 Indiana Law Journal 1 , 15-17. He opposed
Bayard Rustm. chairperson passage o f the p rov i s i ons o f the 1964 C i v i l Rights Act b a r r i n g

A mineRinooipnimmuH discrimination in public accommodations (though in his confirma-

i . »»«SS ' , ! t ion hearings in 1973 he said he had changed his mind), Bork,

"""'Kenyon'c B°u"rke C i v l 1 R i 9 h t s " A C h a l l e n g e , New R e p u b l i c Aug . 3 1 , 1963. He
M.rmn./COK«!C«<>/ci>i/"cn.j thought the Supreme Court was wrong in upholding provisions

N.I,O™/co^"°s.n%!3£2 o f t n e 1 9 6 5 Voting Riqhts Act banning the use of l i t e r a c y
Jerome Emst tests under cer ta in circumstances. Katzenbach v. Morgan,

" " " " C " * L ™ S , S 384 U.S. 641 (1966), Bork, Constitutionality of the Presi-

N«r,on.iEo-ucn1on"/j.ocJiir*ln dent 's Busing Proposals, 1 , 9-10 (American Enterpr ise I n s t i t u t e
Morton Halperm 1972).

Ninon./counSPô nTwoSD' In 1972, he was one of on ly two law professors to

H.iwwurf.A^0?, t e s t i f y i n suppor t o f the c o n s t i t u t i o n a l i t y o f l e g i s l a t i o n
"°"Eia'ne"jones d r a s t i c a l l y c u r t a i l i n g school desegrega t ion remedies t h a t

I..,!/ a./.™, a Euuc«»n̂ umMnc t^e Supreme Court had sa id were c o n s t i t u t i o n a l l y necessary

unirMS»/»o«i?so)A™-!ci t o cure v i o l a t i o n s o f the 14th Amendment. Hearings o f the

N.i.oni/i»on..nrf"S/mci!ciScau2 Subcommittee on Educat ion o f the Senate Committee on Labor
Nancy Neman and Pub l i c Wel fare on the Equal Educat iona l Oppo r t un i t y Act

l ' " ° ' "™"hon"podes ia o f 1 9 7 2 - 9 2 d C o n 9 r e s s > 2 d Session (1972) . Hundreds o f law
r.op» for T»."ii.™.new.* p ro fessors sa id the l e g i s l a t i o n was u n c o n s t i t u t i o n a l . As

»>0/An,.ncineHM™<lecon5iU.hon.r S o l i c i t o r Genera l , Bork con t inued t o oppose school desegregat ion
Eleanorsmeai remedies, once being o v e r r u l e d by A t t o r n e y General Levi i n

H.,,<,r»i oc.™.i,on ">'w»™» h i s e f f o r t t o b r i n g the Boston school case t o the Supreme
y sun.. £«uc«i.ona

noso,f.n,.rf9
Untf Court to c u r t a i l remedy, See O r f i e l d , Must We Bus? pp.

Kenneth Young 352-353 (Brookings I n s t i t u t i o n 1978), Washington Post, May
Raul Yzaguirre 30, 1976. Bork also unsuccessfully opposed in the Supreme

COUPMNCMNFOR"U'"T Court f a i r housing remedies f o r low income b lack c i t i z e n s
COWUMCMWMJEWOT e v e n though the f e d e r a l government had p a r t i c i p a t e d i n the

wiinam Taylor, cha.rperson d i s c r i m i n a t i o n H i l l s v . Gautreaux, 425 U.S. 284 (1976) .

EXECUTIVE DIRECTOR Since then he has made c l e a r h i s o p p o s i t i o n t o a f f i r m a t i v e
Ralph G Neas action remedies for employment discrimination.

Lisa M Haywood

Equality In a rree, Plural Uffrnocr'a'ic ooapry

37th ANNUAL MEETING • MAY 4-5, 1987 • WASHINGTON, D.C.
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B. Other invidious forms of discrimination

He has criticized as "improper and intellectually empty" a 1942 Supreme
Court decision striking down an Oklahoma law that provided for the sterilization
of some convicts. Skinner v. Oklahoma 316 U.S. 535 (1942). He opposed on
the same grounds the Court's decision in 1968 holding unconstitutional a state
law barring "illegitimate children" from bringing wrongful death actions. Levy
v. Louisiana, 391 U.S. 68 (1968). See Indiana Law Journal at 12.

So, too, Bork says that the equal protection clause of the 14th Amendment
was an improper ground for the Supreme Court's invalidation of West Virginia's
poll tax law. Harper v. West Virginia Board of Elections, 383 U.S. 663 (1966),
Senate Judiciary hearings on Confirmation of Robert Bork as Solicitor General,
p. 17 (1973).

C. Restrictions on the Right to Vote

Apart from his opposition to the Court invalidating poll taxes and Con-
gress barring literacy tests for voting, Bork has expressed vigorous opposition
to the Supreme Court's decisions establishing the rule of "one man-one vote."
Baker v. Carr, 369 U.S. 86 (1962); Reynolds v. Sims, 377 U.S. 533 (1964).
He finds no basis for these decisions in the 14th Amendment, Indiana Law Journal
at 18-19. While he posits another possible theory (the guarantee of a republi-
can form of government) he makes it clear that many malapportionment schemes
now prohibited would be allowed under his theory. Id.

D. Restrictions on the Right to Privacy

Bork argues that the Constitution does not protect the right to privacy
and that the entire line of Supreme Court decisions vindicating such rights
is improper.

So he has inveighed on many occasions against the Supreme Court's decision
invalidating a Connecticut law banning the use of contraceptives (even by
married couples in the home) Griswold v. Connecticut, 381 U.S. 479 (1965),
Indiana Law Journal at 9-11. And, as a judge, Bork wrote a major opinion
supporting the authority of the military services to take action against
homosexuals. Dronenberp Zech, F. 2d. (D.C. Cir. 1984).

E. Restrictions on Free Speech

Bork argued in 1971 (and again in 1973) that "constitutional protection
should be accorded only to speech that is expl icitly poiltical" (emphasis
supplied) Indiana Law Journal at p. 20, 1973 confirmation hearings at 20-21.
He would exclude from judicial protection not only obscpmty or pornography
but scientific and literary expression. While he has recently indicated that
he has modified some of these views, he has still not made it clear whether
he believes that artistic expression is protected.

II. The notion of Bork as apostle of judicial restraint is a myth. While
Bork justifies his positions against individual rights and liberties as dictated
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by "judicial restraint" and "neutral principles," he becomes a judicial activist
on behalf of corporate, property or governmental interests he favors.

Although nominee Bork says that he would give great deference as a judge
to the acts of legislators, one very notable exception is his blistering attack
on the Supreme Court's decision in Katzenbach v. Morgan, upholding the author-
ity of Congress to curb the use of literacy tests in order to protect the
right to vote. Bork says that Section 5 of the 14th Amendment gives Congress
power only to "implement" or enforce rights already declared, not to give
new content to rights. It seems clear that were Bork on the Court, he would
have exercised very little judicial restraint in the Morgan case.

Similarly, Bork has made it plain in his writings that he would give
wery little deference to the legislative intent of Congress in enacting the
anti-trust laws. He prefers instead to give scope to those legislative objec-
tives (e.g., economic efficiency) that he gives credence to and to disregard
those (e.g., breaking up concentrations of economic power) that he opposes.
As a judge, Bork has played fast and loose with Congressional intent in review-
ing regulatory decisions in such areas as the environment and occupational
safety (see Nader and Glitzenstein, N.Y. Times 7/13/87, p. A17).

In short, Bork is an advocate for judicial restraint in dealing with
legislation he favors (mainly that restricting individual rights or liberties)
but not in dealing with laws he opposes (mainly those impinging on property
interests).

III. There is every reason to believe that nominee Bork would seek to reverse
landmark decisions of the court if he became a justice. Where the court is
closely divided, he may well succeed.

The lore is that once a nominee becomes a member of the Court he may
pursue a course independent of the President who appointed him. If nothing
else, it is agreed, the nominee is likely to respect settled law, even in
cases where his views are opposed.

While that may be true of some nominees, it is hardly applicable to Bork.
A member of the Supreme Court who simply disagreed with prior court rulings
might nevertheless respect precedent. But Bork does not simply disagree --
he thinks past decisions are disastrous.

To wit: Baker v. Carr, Justice Warren was unable "to muster a single
respectable supporting argument" (1971 Indiana Law Journal.

Skinner v. Oklahoma (and many other eaual protection cases); "improper
and intellectually empty." (1971 Indiana Law Journal).

Griswold v. Connecticut, "unprincipled" "utterly specious." (1971 Indiana
Law Journal).

Holding such extreme views, Bork would be remiss if he did not seek to
change these decisions. We have no reason not to take him at his word.
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IV. Nominee Bork. is an advocate of executive power at the expense of the
power of the other branches. He would restrict access to the Courts of those
who challenge the exercise of executive power.

In a 1971 law review article and again at his S.G. confirmation hearings,
Bork defended the legality of President Nixon's actions in ordering the bombing
of Cambodia as stemming from the "inherent power of the presidency." American
Journal of International Law p. 79 (January 1971); 1973 Confirmation hearings
at p.9.

In 1973, Bork as Acting Attorney General fired Watergate Special Prosecu-
tor Archibald Cox. He did so in violation of the Department of Justice charter
establishing the office, under which the special prosecutor could be removed
only for "extraordinary impropriety."

In 1985, Bork as a federal judge dissented from a Court of Appeals deci-
sion upholding a congressional challenge to a pocket veto. He challenged
the standing of Members of Congress to file the case. Barnes v. K1 m e , 759
F. 2d 21 (1985). While Bork's rationale was to avoid an expansion of judicial
power, the impact of his views would be to expand executive power by preventing
it from being checked by the legislative or judicial branches.

These views should be of special concern during a period when the Execu-
tive branch has acted in a lawless manner.

V. Senators should not censor themselves in deciding whether Robert Bork
should be on the Supreme Court They must decide on what they think is best
for the country

Students of the Constitution from liberals like Lawrence Tribe to conser-
vatives like Philip Kurland, have made it clear that Senators may appropri-
ately consider judicial philosophy or ideology in deciding whether to confirm
a judicial nominee. The history of the nation is replete with such decision-
making by Senators, from the rejection of George Washington's nominee John
Rutledge for his opposition to the Jay treaty to Senator Thurmond's successful
filibuster of the nomination of Abe Fortas to be Chief Justice.

Senators take the same oath of office as the President and judges —
to support and defend the Constitution A Senator would be remiss in his
obligation if he voted to confirm a nominee whose view of the Constitution
would alter rights and immunities that the Senator believes are fundamental
to our legal system.

Surveys have shown that the American public wants balance on the Supreme
Court and does not want to return to an era in which government had unbridled
power to curb individual rights and liberties.

Senators will serve neither the public nor the Constitution well if they
do not take these factors into account in voting on the Bork nomination.
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on Children
36 Cooper Square, Room 7E New York, N.Y. 10003 212-477-0748

September 19, 1987

v<5. Diana Huff nan
Senatf Judiciarv
224 nirksen Eld?.
U.S. Senate
Wash. T.C. 2nc;in

RE: BORK HEARINGS—LF.BRON vs. WMATA, 749F2D893 (BORK, J.)

I am the Michael Lebron in the above case that has been the subject of
some discussion between Senator O m n Patch and Judge Bork during the
hearings on Judge Bork's nomination to the Supremes. If it is possible,
I would like the following read into the hearing's record:

I strongly object to the way my case has been used in an attempt to
re-portray J. Bork as a moderate practitioner of judicial restraint. One
reading of LFBRON vs. WMATA should make it apparent to most observers
that this decision, while being consistent with long established con-
stitutional principles, does not address many of the 1st amendment
issues that civil libertarians are concerned about when confronted with
the judge's nonination. For example, will artistic, sexual, seditious,
and other forms of speech still receive protection7

While I am indeed grateful for what is otherwise a favorable decision,
the well-worn truism bears repeating in this instance: that a stopped
watch is right at least twice a day. And, with regard to the concept
of judicial restraint, I personally have philosophical problems with
the notion that anyone can approach our Constitution with a scientific
formula, devoid of ideological bias. The committee should not be misled
by the superficial ironies presented by my case.

Respectfully,

CO: ;:v, '/ash. Post,

Center for Constitutional
Rights, ri. Weightman

Michael Lebron
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AFFIDAVIT OF JOSEPH D. LEE

I, JOSEPH D. LEE, being duly sworn in accordance with

law, hereby declare and state:

1. I am an attorney associated with the law firm of

Munger, Tolles & Olson, in Los Angeles, California. I make this

affidavit pursuant to a formal request made by the United States

Senate Committee on the Judiciary in connection with its hearings

concerning the nomination of the Honorable Robert H. Boric to the

United States Supreme Court. I make this affidavit based on my

personal knowledge; if called as a witness, I could and would

testify competently to the matters stated herein.

2. Attached to this affidavit are copies of certain

documents which I understand have been previously released

publicly by Judge Bork,, and which I obtained only by reason of

such public release.

3. As I have previously advised representatives of the

Department of Justice and of the Senate Judiciary Committee/ I

consider my communications with Judge Robb, to the extent.they

reflect judicial deliberations or activities, to be confidential.

To the extent this affidavit addresses such matters, it does so

only in view of Judge Robb's death in December 1985 and because

those matters have previously been made public by Judge Bork or

by the Honorable James F. Gordon, a United States District Judge

for the Western District of Kentucky.

4. I graduated from Boalt Hall School of Law in May

1982 and, in early August 1982, began a one-year clerkship for
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the Honorable Roger Robb of the United States Court of Appeals

for the District of Columbia Circuit. A abort while after

starting my clerkship with Judge Robb, I was assigned

responsibility for assisting Judge Robb in connection with the

pending appeal in the Vander Jacft v. O'Neill case, later reported

at 699 F.2d 1166 (1982). I was given a file on the case

containing various documents that pertained to the pending

appeal. I believe the file was given to me by one of Judge

Robb's clerks from the 1981-82 court term, shortly before that

individual ended his clerkship with Judge Robb. Among the

documents in the file was a memorandum from Judge Robb to Judges

Bork and Gordon setting forth the panel's intended disposition of

the appeal. A copy of that memorandum is attached hereto as

Exhibit A.

5. Judge Robb annually took a vacation in or near

Falmouth, Massachusetts in the late summer. In 1982/ to the best

of my recollection, Judge Robb left for that vacation at roughly

the beginning of September, and did not return to his chambers

until around mid-October. During this vacation, Judge Robb^fell

and broke a hip, requiring his hospitalization in or near

Falmouth.

6. On or about September 17, 1982, Judge Bork delivered

to Judge Robb's chambers a proposed panel opinion in the Vander

Jaqt case. With the proposed opinion was a short memorandum from

Judge Bork, a copy of which is attached hereto as Exhibit B.

7. Upon reviewing Judge Bork's proposed opinion, I was

surprised to learn that it disposed of the case on standing

-2-
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grounds, and seemed to hold that the D.C. Circuit'e earlier

opinion in Rieqle v. Federal Open Market Committee, 656 F.2d 873

(1981), had been overruled by the United States Supreme court's

decision in the Valley Forge Christian College case. It was my

expectation, based on a review of Judge Robb's file on the case,

that the draft opinion would follow the analysis set forth in

Riegle.

8. After reviewing the draft opinion, I called Judge

Robb to discuss the case. I stated that Judge Bork had

circulated a proposed panel opinion, and that I was surprised to

see that the proposed draft (1) disposed of the case on standing

grounds and (2) rather than relying on Rieqle, suggested that

this decision had been overruled. Judge Robb expressed

considerable surprise and asked what Judge Bork had said

regarding the change in rationale; I replied that his cover

memorandum had not referred to the change. Judge Robb then

inquired whether either Judge Bork or his clerks had provided a

verbal explanation of the change in rationale, and I again

replied in the negative. Although I do not recall Judge Robb's

words at this point, I had the firm impression that he was both

surprised and angered by these events. It was clear to me that

he had not expected the draft opinion to dispose of the case on

standing grounds or to suggest that Rieqle was no longer good

law.

9. At or shortly after the time I had the foregoing

conversation with Judge Robb, I received a telephone call from

David Tachau, then a law clerk to Judge Gordon. Mr. Tachau asked

-3-
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Jaqt to "dispose of the case on standing grounds, and whether

Judge Robb had agreed to such a change in rationale. I replied

in the negative. I believe that Judge Gordon asked to come on

the line during this or a later conversation with Mr. Tachau, and

asked me to confirm that Judge Robb had not agreed to dispose of

the Vander Jaqt opinion on standing grounds. I did so.

10. I have no personal knowledge of whether Judge Robb

and Judge Bork met after the panel conference in March 1982 to

discuss disposition of the appeal, or of whether in that meeting

Judge Robb agreed to change the rationale for the Vander Jaqt

opinion to one of standing. There was nothing in Judge Robb's

file reflecting that such a meeting occurred, or that there would

be any such change in rationale. Nor did Judge Robb and I ever

directly discuss whether such a meeting took place or whether he

had agreed to change the rationale for the Vander Jaqt opinion.

The first I heard about such matters was upon reviewing a

memorandum from Judge Bork to Judges Robb and Gordon. A copy of

that memorandum is attached hereto as Exhibit C.

11. The memorandum attached hereto,as Exhibit C seems

to reflect a conversation between Judge Robb and Judge Bork,

after circulation of Judge Bork'a proposed opinion, in which

Judge Robb reportedly stated (1) that he did not recall an

earlier meeting with Judge Bork to discuss the Vander Jaqt case,

and (2) that he did not doubt that such a meeting took place. I

have no personal knowledge regarding this second conversation

between Judges Robb and Bork.

-4-
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12T—During my clerkship with Judge Robb, he consis-

tently impressed me as an extremely intelligent and thoughtful

individual. I am unaware of any significant lapses of memory on

his part before November 1982, when Judge Robb suffered a stroke.

I think it very unlikely that, had Judge Robb agreed in or after

March 1982 to change the rationale of the Vander Jaqt opinion to

one of standing, he would have completely forgotten having done

so by October 1982.

This affidavit is made this £ day of October, 1987

10 at Los Angeles, California.

11

12

13

Subscribed and sworn to before
day of October, 1987

ikMLi
Public In And For The

State Of California
18

19

20

21

22

23

24

25

26

27

28
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M a r c h 1 9 , 1 9 8 2

M E M O R A N D U M t o

M S t V a n d a r J a g t T . O ' M « i l l
N o . 8 1 - U 5 0

FROM: Judg* Robb

At confaranoa wa agraad to Affix* th« D i s t r i c t
Court. Jodg« Bork off«r«d t o pstpars th« opinion. V h i
i on w i l l u t u M that th« p l a i n t i f f s hav« standing
oonelttda that thay ara o a t o f court for mmrous

R.R.
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UNITKO STATCt COURT OP APPCAL9
OISTRICT or COLUMBIA CIRCUIT

WACHINQTON. 0. C 10OO1

M E M O R A N D U M

TO:

FROM:

RE:

DATE:

Judg* Robb
J\idg« Gordon

Juds« Borfc

Ho. 81-2150 — Guy V«nd«r Jagt. at al. v.
O'N«lll.~3r7

Sept«a4>«r 17, 1982

Attached is ny propostd opinion in th« *bov«-

BMntion«d cu« for your review and coonent.

BCBXBZT B
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M E M O R A N D U M

TO! Judge Robb
Judge Cordon

ntOHt Judge Bork

REi Bo. 81-21S0 — Guy Vandar Jagt, et al. v. Thomas
O'Malll. Jr.

DATBt October 8, 1*82

Sine* «y earlier failure to communicate is largely
responsible for the confusion into which this case has been
plunged, X think it advisable to set out my current thoughts
about the case.

1. As explained in my prior memorandum, X think it easier
to deal vlth this case on the standing doctrine than on the
political question doctrine or the Speech or Debate Clause.
That is true both for doctrinal reasons and because the latter
two questions are much Involved in a case we are to hear en
bane later this month.

2. Raving reached this conclusion in the course of
preparing the opinion, X visited Judge Robb in his chambers and
explained that X preferred to dispose of the ease on standing
grounds by returning .to the complete-nullif ication-of-a-vote
test adopted by the per curiam opinion in Goldwatar v. Carter.
X understood Judge Robb to agree to this strategy.
Inexcusably, X neglected to write to Judge Gordon about my
changed thinking. Judge Robb does not remember my conversation
with him, does not doubt it took place, but is sure he must
have misunderstood what X proposed.

3. Judge Robb suggests that Judge Gordon prepare an
opinion affirming the district court on the basis of the
circumscribed equitable discretion doctrine elaborated in
Rleqle. This is yet a fourth ground for affirmance and one not
discussed at our conference. X do not object to it for that
reason, however. Nor do X have any problem with the idea of
turning my opinion into a concurrence.
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4. I do not agree that the premise of Riegle can any
longer be considered intact. The Supreme Court's Valley Forge
decision unmistakably demonstrates that separation-of-powers
concerns are to be Implemented through the concept of
standing. Valley Forge, which came after Riegle, is merely the
latest in a long line of Supreme Court decisions which make
that clear. I do not believe there is any significance in the
fact that Valley Forge did not involve a congressional
plaintiff.' Indeed, separatlon-of-powera concerns are even
stronger when the plaintiff is a congressman.

5. Assuming that Judge Gordon does prepare a majority
opinion resting on the doctrine of circumscribed equitable
discretion, Z will feel free, as X did not when writing for the
court, to express my views more'fully. X think X should
indicate now what those views are and how my concurring opinion
is likely to differ from the present draft. X would, as
mentioned above, point out that the decision in Valley Forge
removes the foundation upon which Rieqle rests. X would
explain my reasons for thinking that the doctrine of
circumscribed equitable discretion incorporates erroneous
criteria and permits too many suits by legislators. X would,
at a minimum, urge a return to the test of Goldwater v. Carter
and would, probably, go on to suggest that Kennedy"v. Sampson
was wrongly decided and that there should be no such doctrine
as legislator standing.

X mention these things now out of what may be an excess of
caution bred of my failure to communicate fully earlier in the
preparation of ay opinion. In no sense do X wish to be
understood as in any way displeased that on* or both of you
cannot agree with what X have written. X welcome the idea of
writing a concurrence precisely because X will be able sore
freely to express what X think about this area of the law.

6. Xf there is any danger of mootness in this case, X do
not think it could arise until January 3, 1983, when a new
House of Representatives will come into existence. However, X
do not think the case will become moot even then.

7. Despite my own failure in the past, I would appreciate
learning as soon as Judge Gordon has decided whether the
majority opinion is to rest on Rieqle so that X can be ready
with my concurrence and not delay the Issuance of our decision.

X apologise to both of you for not making matters clearer
as x went along.
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FOLLOWING IS THE STATEMENT OF
LIEUTENANT GOVERNOR RICHARD A. LICHT

CONCERNING THE NOMINATION JUDGE BORE TO THE SUPREME COURT

Our State has a long and proud history of concern for

individual freedom. Founded by men and women seeking religious

liberty, we were the first colony to declare our independence

from Great Britain. Alone amongst the original 13 states, Rhode

Island refused to join the Union until the Bill of Rights was

adopted as part of the Constitution. That spirit of individual

liberty, part of Rhode Island from its birth, remains equally

strong today.

I am speaking out against the confirmation of Judge Bork

because I have become convinced that placing Judge Robert Bork on

the United States Supreme Court will impact those individual

freedoms which we hold most dear. That impact will carry into

the 21st century. I believe this nomination is an issue about

which all citizens should be concerned.

In determining Judge Bork's fitness to serve on the Supreme

Court, the U.S. Senate has a historic duty to consider his legal

philosophy. The Constitution authorizes the Senate to give its

"advice and consent" on judicial nominees. Those who designed

our governmental system intended the Senate to exercise its

responsibility by examining the philosophy and views of a

nominee. The historical record shows that it has exercised that

responsibility. Approximately 20% of Presidential nominees

to the Supreme Court have been rejected.

In the American political system, the Supreme Court is the

ultimate guardian of our rights as citizens. That is why when I

first learned that President Reagan had nominated Robert Bork to

the Supreme Court, I was disturbed. I recalled the firing of

Archibald Cox as Watergate Special Prosecutor (later found

illegal), as well as his reputation as a legal theorist opposed

to the traditional role of the Court as the defender of individ-

ual rights. I therefore set out to learn more about Judge Bork's

philosophy. During the last 6 weeks, I have read numerous

articles and statements written by him and reviewed extensive

studies of his entire record. Because he has been an active

3-375 0 - 8 9 - 2 8
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commentator on issues of Constitutional law for more than 25

years, both as a professor and as a Judge, there is a very

detailed record of Judge Bork's views.

We can best learn what he believes by his own words: on

vital issues such as civil rights, freedom of speech, privacy,

equal rights and anti-trust law, Judge Bork has publicly ex-

pressed disagreement with principles that have been the law of

the land for decades.

Because there is this vast scope of material that expresses

the nominee's judicial philosophy available for public review

prior to the formal hearings, the Bork nomination is unique.

This nomination, unlike others, does not present a situation

where contested facts regarding the nominee's past need to be

resolved by Committee inquiry. Judge Bork's views on the

Constitution expressed in his own words throughout his long

career are a public record for all to see. It is inconceivable

that he will repudiate a lifetime of his work when he testifies

before the Committee. Such a denial of his past opinion would be

suspect.

Judge Bork's view of the Bill of Rights, Rhode Island's

requirement for joining the union, is disdainful. In an article

he wrote for the Indiana Law Journal, he called it "a hastily

drafted document on which little thought was expended." Such an

attitude hardly reflects the fidelity to the Constitution which

should be a prerequisite for all judges, particularly Supreme

Court Justices.

He has espoused a radical narrowing of the First Amendment

guarantee of free speech, limiting it to comments which are

explicitly political. He would exclude from protection other

areas of legitimate societal debate, such as artistic and

literary writings. No member of the present Supreme Court

has expressed such an extreme view. He also rejects the famous

"clear and present danger" test first enunciated in the 1920's by

Justice's Holmes and Brandeis. Judge Bork would give the

government far broader authority to censure controversial speech.

In 1984, he expressed disagreement with the traditional

judicial standard for separation of church and state (Engel v
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Vitale, 1962). Speaking at the University of Chicago, Bork

argued that, "Constitutional doctrine cannot separate either

religion and law, or religion and politics.1'

Judge Bork also rejects the concept recognized by the

Supreme Court for decades of a Constitutionally based right of

privacy. He has vehemently criticized decisions going back as

far as the 1920's (Pierce v Society of Sisters, 1925 and Meyer v

Nebraska, 1922) which recognize a zone of privacy around intimate

family decisions into which government regulation cannot intrude.

In the area of civil rights, Judge Bork's views, too, are at

odds with the broad-based national consensus which has evolved

over the last four decades. He has been consistently unwilling

to apply the law to eliminate the vestiges of segregation. He

opposed enactment of the Civil Rights Act of 1964 which guaran-

teed all Americans - black and white - equal access to all public

accommodations, such as hotels and restaurants. In an article

written by him for New Republic Magazine, Bork described the use

of the law to break down racial barriers as "itself a principle

of unsurpassed ugliness." He was far more concerned about the

"freedom of the individual to decide with whom he will deal," in

other words the freedom to discriminate, than he was with the

freedom of men and women of all races to use public accommoda-

tions.

As a nominee for the Court of Appeals, Bork attempted to

distance himself from this position. However, the article cannot

be dismissed as an isolated incident. He has publicly criticized

Supreme Court decisions declaring racially restricted land

covenants to be invalid, (Shelley v Kramer, 1948) and holding the

poll tax to be unconstitutional (Harper v Virginia State Board of

Examiners, 1966). Both of these rulings by the Court were widely

supported steps toward eliminating legal barriers to integration.

He has also expressed strong disagreement with the Court's "one

man-one vote" rulings (Baker v Carr, 1962) which guarantee fair

representation for all citizens. His comments on these Supreme

Court cases reflect an extraordinarily narrow view of the Equal

Protection Clause. And he has opposed such civil rights advances
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as elimination of literacy tests and poll taxes used to prevent

minorities from voting.

Judge Bork's past actions reflect even less sympathy for

those seeking judicial protection from sexual discrimination than

from racial prejudice. Less than two years ago, he wrote a

judicial opinion stating that sexual harassment should not be

considered an illegal form of discrimination (Vinson v Taylor,

1985). This view was unanimously rejected by the Supreme Court a

year later in an opinion written by Chief Justice Rehnquist

(Meritor Savings Bank v Vinson, 1986).

Judge Bork is simply not the symbol of judicial restraint

which the White House has attempted to portray. An analysis of

his record conducted for members of the Senate Judiciary Commit-

tee concluded:

"The record of Judge Bork's public pronouncements and
actions over the past quarter century paint a picture
of Judge Bork as an extremely conservative activist,
rather than a genuine apostle of judicial moderation
and restraint."

An example of the Administration's distortion of his record

is the often repeated claim that none of the 400 majority

decisions in which Judge Bork joined since his appointment to the

DC Court of Appeals has ever been overturned. This is highly

misleading. The truth is that none of those cases have ever been

reviewed by the Supreme Court. As noted earlier, his dissenting

opinion in one major sex discrimination case was unanimously

rejected by the High Court.

The ultimate question which each of us must answer is: Do

we trust Judge Bork's judgment to interpret the Constitution as

we begin our third century under its principles? Does his record

demonstrate an understanding of the delicate balance between

individual rights and governmental power which is at the heart of

the American system? Does his record show an appreciation

for the need to transform equal justice under law from a promise

to a reality for all our citizens' Does it reflect a willingness

to use judicial authority to curb the excesses of executive

power' From his denigration of the First Amendment to his

opposition to the Civil Rights Act, to his discharge of Archibald

Cox as the Watergate Special Prosecutor, Judge Bork's record
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tells us that the answer is "no," — emphatically "no"!

Judge Bork, who has termed the most important and influential

writings of Justices Holmes and Brandeis as "deficient in logic

and analysis," is definitely not the man to protect America's

fundamental values in its third century. I urge the Senate to

reject his nomination.
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RICHARD A. LICHT
LIEUTENANT GOVERNOR, RHODE ISLAND

BRIEF IN OPPOSITION TO THE NOMINATION
OF JUDGE BORK TO THE SUPREME COURT

This Brief sets forth numerous reasons for opposing the

elevation of Judge Bork to the Supreme Court. It first addresses

the propriety of taking a position prior to the Senate Hearings,

addresses the question of the proper role of the Senate in the

consideration of Presidential nominees to the Supreme Court and

then details the threat posed by Judge Bork and his ideology to

critical constitutional doctrines such as civil rights and

freedom of speech as well as consumer interests.

I. JUDGE BORK'S VIEWS ARE NOT IN DISPUTE

While the Senate Hearings on the nomination of Judge Bork

are a necessary part of the confirmation process, a full picture

of Judge Bork may be painted on his record alone. He has written

over- fifty articles on legal and political issues, delivered some

fourteen speeches, papers and debates, given some ten interviews,

and authored some one hundred forty-four (14 4) judicial opinions

(majority and dissent) in his years on the D.C. Circuit. These

writings reflect the opinions and philosophy of this nominee to

the Supreme Court. Moreover, Judge Bork has testified twice

before the Senate Judiciary Committee concerning these views,

once in 1973 when he was nominated by President Nixon to the post

of Solicitor General, Nominations of Joseph T. Sneed to be Deputy

Attorney General and Robert H. Bork to be Solicitor General;

Hearings Before the Senate Committee on the Judiciary, 93rd

* In fact, certain of his articles, speeches, and other writings
foreshadow his decisions on the D.C. Circuit. See infra.
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Cong., 1st Sess. (1973) (hereinafter 1973 Hearings), and again in

1982 when he was nominated by President Reagan to the D.C.

Circuit. The Selection and Confirmation of Federal Judges:

Hearings Before the Senate Committee on the Judiciary, 97th

Cong., 2d Sess. (1982) (hereinafter 1982 Hearings).* This

nomination, unlike other nominations to the Supreme Court, does

not present a situation where contested facts need to be resolved

before the nomination is put to a vote. Thus, it is appropriate

to express a view on the nomination of Judge Bork based on this
* •

extensive written record.

II. THE SENATE SHOULD CONSIDER JUDGE BORK'S IDEOLOGY AND
CONSTITUTIONAL VIEWS

Any full consideration of Judge Bork's qualifications to

serve as a Supreme Court Justice requires consideration of Judge

Bork's ideology and constitutional views. Throughout American

history, the Senate has engaged in a "practice of thoroughly

informing itself on the judicial philosophy of a Supreme Court

nominee before voting to confirm him." Rehnquist, The Making of

a Supreme Court Justice, 29 Harv. L. Rev. 7 (October 8, 1959).

* Judge Bork has also testified before the Congress on several
occasions regarding proposed legislation. See, e.g., Hearings
Before the Subcomm. on Separation of Powers of the Senate
Judiciary Comm. on S. 158~; A Bill to Provide that Human Life
Shall be Deemed to Exist From Conception, 97th Cong., 1st Sess.
(1981); Equal Educational Opportunities Act of 1972: Hearings on
S. 3395. Before the Subcomm. on Education of the Senate Comm. on
Labor and Public Welfare, 92d Cong., 2d Sess. 1343 (1972).

** Some 3,000 pages of materials on Judge Bork have been
assembled for members of the Judiciary Committee. Legal Times,
Aug. 10, 1987.

-2-
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Historically, one out of five nominees to the Supreme Court has

been rejected by the Senate. Schwartz, "The Senate's Right to

Reject Nominees," The New York Times, July 3, 1987. In recent

history, the Senate rejected Nixon nominees, Haynsworth and

Carswell and, the Senate in 1968, the last year of President

Johnson's term, rejected liberal nominee Abe Fortas. Senator

Strom Thurmond, a strong Bork supporter, stated at the time:

It is my opinion, further, that if the Senate
will turn down this nomination, we will thus
indicate to the President and future Presidents
that we recognize our responsibility as Senators.
After all, this is a dual responsibility. The
P- sident merely picks or selects or chooses the
ir.-ividual for a position of this kind, and the
Senate has the responsibility of probing into his
character and integrity, and into his philosophy,
and determining whether or not he is a properly
qualified person to fill the particular position
under consideration at the time. Cong. Re-c.
S28774, Sept. 30, 1968.

In 1795, the Senate by a vote of 14-10 rejected President

Washington's nominee John Rutledge, a distinguished lawyer,

because of his oppo*ition to th« Jay Treaty. The Senate's

"advice and ccm«*nt" p©**er ves jnd-opt*(J daring %h» Constitu-tional

Convention in«*ead of provisions allowing appointment by the

Senate alone or by the President alone. This "advice and eon-

sent" power was intended to check the President and to preserve

the independence of the judiciary by providing a substantive role

for the Senate in the selection of judges. The same language of

"advice and consent" is used similarly in the Constitution to

describe the substantive role of the Senate in the acceptance or

rejection of the treaties. U.S. CONST. Art. II, Section 2.

-3-
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Thus, the Constitution, its history, and the nature of the

work of the Supreme Court requires that the Senate consider

ideology. The Supreme Court decides whether to uphold laws

seeking to protect, guarantee or withhold equal rights for

minorities and whether to protect speech critical of government

officials. A Senator would be remiss in failing to consider the

ideology of a Supreme Court nominee, as even Bork supporters,

such as Senator Thurmond and Senator Dole, have acknowledged.

"Bork Would Assist Prosecutions, Dole says: High Court Nominee

Touted as Foe of Exclusionary Rule." Washington Post, Aug. 14,

1987. Further, the Senate must consider all factors which the

President has considered in determining whether to "consent" to

the President's selection and in determining its "advice" to the

President. In the case of Judge Bork, the President himself has

made ideology the issue. The President declared Judge Bork the

champion of "judicial restraint," but the Bork record, to the

contrary, reflects a judicial activist whose decisions reflect

personal ideology, an ideology critical of existing Supreme Court

law.

III. JUDGE BORK IS A JUDICIAL ACTIVIST WHOSE KNOWN VIEWS
CHALLENGE ESTABLISHED CONSTITUTIONAL DOCTRINE

Judge Bork has made it plain that he favors overturning

numerous existing Supreme Court doctrines and that it is proper

for the Supreme Court to do so. He has stated that the Presi-

dent's appointment power is the way to change the Supreme Court's

ideology: "The only cure for a Court which oversteps its bounds

that I know of is the appointment power." 1982 Hearings, at p.7.

He has stated that overruling "wrong and perhaps pernicious"

-4-
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decisions is proper. £d. at p. 14. And, as to the doctrine of

stare decisis,

If a court became convinced that it had made a
terrible mistake about a constitutional ruling in
the past, I think ultimately the real meaning of the
Constitution ought to prevail over a prior mistake
by the Court." Id. at p. 13.

As Judge Bork restated in 1985 in an interview: "The court

ought to be always open to rethink constitutional problems....a

judge's basic obligation or basic duty is to the Constitution,

not simply to precedent." "A Talk with Robert Bork," 9 District

Lawyer (No. 5, May/June 1985). In a 1987 speech Judge Bork

reiterated his philosophy that if a constitutional judge con-

cludes that "the courts have misunderstood the intent of the

founders, he is freer...to overturn a precedent." Speech,

Federalist Society Lawyers Convention, Washington, D.C. (Jan. 31,

1987). Judge Bork's view of the Constitution and the intent of

the founders will clearly influence his understanding of his

duty.

1. The Equal Protection Clause and Discrimination

A. Women

Judge Bork believes the equal protection clause is limited

in application to procedural equality and its original intent of

prohibiting the government from discriminating "along racial

lines....The Supreme Court has no principled way of saying which

non-racial inequalities are impermissible." Bork, Neutral

Principles and Some First Amendment Problems, 47 IND. L.J. 1,11

(1971) (hereinafter IND. L.J.). Thus, Judge Bork would not

-5-
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prohibit sexual discrimination under the 14th Amendment, contrary

to established law. See Reed v. Reed, 404 U.S. 71 (1971). See

also, Speech, "Federalism and Gentrification," The Federalist

Society, Yale Univ., April 24, 1982 ("extensions of the Equal

Protection clause to groups that were never previously pro-

tected. ... not justified by anything in the Constitution.")*

This narrow interpretation of the Constitution has infected

Judge Bork's reading of Congress1 statute prohibiting sex dis-

crimination, Title VII. In a recent dissent, Judge Bork argued

that Title VII should not apply to sexual harassment because of

the "awkwardness of classifying sexual advances as 'discrimina-

tion,'" Vinson v. Taylor, 753 F.2d 141, rehearing denied, 760

f.2d 1330, 1333 n.7 (1985), and that in any event the defendant

should be allowed to prove the voluntariness of the conduct.

460 F.2d at 1330. The Supreme Court in a unanimous decision on

these issues authored by Chief Justice Rehnquist rejected Judge

Bork's views and held unequivocally that Title VII does prohibit

sexual harassment and that proof of voluntariness is not

permitted. Meritor Savings Bank v. Vinson, 106 S. Ct.

2399 (1986) .

B. Race

In 1963 during the debate on the "proposed Interstate

Public Accommodations Act outlawing discrimination in business

facilities serving the public," Judge Bork expressed his view

* Judge Bork has also expressed his opposition to the passage of
the Equal Rights Amendment (ERA), although stating recently that
as a [judge he does not feel free to comment on the ERA.
McGuigan, Judge Bork is a Friend of the Constitution, 11
Conservative Digest 91, 95 (Oct. 1985).

-6-
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that "the morality of enforcing morals through law" was a "prin-

ciple of unsurpassed ugliness." New Republic, Aug. 31, 1963.

This opposition was based on both "a loss in a vital area of

personal liberty" and the "practicality" of enforcing a law

"which runs contrary to the customs, indeed the moral beliefs, of

a large portion of the country." Id. In the 1973 Hearings Judge

Bork claimed to have changed his mind because the "statute has

worked very well...." 1973 Hearings, p. 14. Nonetheless, in

these same Hearings Judge Bork expressed his disagreement with

the decision in Harper v. Virginia State Board of Examiners, 383

U.S. 663 (1966), a decision which struck down a state poll tax.

Id. at p. 17.

In his far ranging Indiana Law Review article, Judge

Bork harshly criticized numerous other Supreme Court decisions

invalidating racially discriminatory policies. Bork argued that

Shelley v. Kraemer, 344 U.S. 1 (1948) which held racially re-

strictive covenants unconstitutional was not a correct decision,

or justifiable. 47 IND. L.J. at p. 15. Judge Bork attacked

cases decided under the Equal Protection clause as "running

counter to the text of the fourteenth amendment," arguing that

the "state legislative reapportionment cases establishing the

principle of one person, one vote were wrongly decided, and the

opinions of Chief Justice Warren lacked "a single respectable

supporting argument." IND. L.J. at p. 18, citing Baker v. Carr,

369 U.S. 186 (1962); Reynolds v. Sims, 377 U.S. 533 (1964) and

Lucas v. Forty-Fourth Gen. Assy, 377 U.S. 713 (1964). Judge Bork

has also criticized the Katzenbach v. Morgan, 384 U.S. 1(1966)

-7-
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decision, which upheld the constitutionality of the Voting Rights

Act provision which guaranteed voting rights for persons educated

in Puerto Rico, 1973 Hearings at p. 16, on the grounds that the

Supreme Court not Congress should decide whether such literacy

tests are constitutional.

And, ironically, Judge Bork, whom the Reagan administration

has been trying to package as a moderate in the tradition of

Justice Powell, has harshly criticized the decision of Justice

Powell in University of California Board of Regents v. Bakke, 438

U.S. 265 (1978), which upheld affirmative action as "not

ultimately persuasive" and "resting upon no constitutional

footing of its own." Wall Street Journal, July 21, 1978.

2. The First Amendment

Similarly, in the area of the First Amendment, Judge Bork is

critical of existing Supreme Court doctrine. Judge Bork would

only protect a narrow class of speech which he calls "speech that

is explicitly political." IND. L.J. at p. 20. Judge Bork criti-

cized the case Roth v. United States, 354 U.S. 298 (1957), which

held that the First Amendment protects artistic, literary and

scientific works, Jld. at p. 23, based on "our own theory of the

constitutional protection of speech." d̂_. at p. 23. Judge Bork

who in the area of the Fourteenth Amendment expressed his loyalty

to original intent, concluded that creating his own theory about

the first amendment was proper since:

The framers seem to have had no coherent theory
of free speech and appear not to have been overly
concerned with the subject....The first amendment,
like the rest of the Bill of Rights, appears to have
been a hastily drafted document upon which little
thought was expended." Id.
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This conclusion at a minimum is contrary to existing Supreme

Court law and as a theoretical matter as well is incorrect, see

Dworkin, The Bork Nomination, 3 4 The New York Review, No. 13 at

8 n.7 (Aug. 13, 1987). Nonetheless, Judge Bork does not hesitate

to adopt his own philosophy as a mode of judicial analysis.

Asked about these views at the 1982 Hearings, Judge Bork crypti-

cally replied:

It seems to me that the application of the
concept of neutral principles to the first amendment
reaches the result I suggested. On the other hand,
while political speech is the core of the amendment,.,
the Supreme Court has clearly expanded the concept
well beyond that. It seems to me in my putative
function as a judge that what is relevant is what
the Supreme Court has said, and not my theoretical
writings in 1971. Hearings at pp. 4-5.

This statement is far from a complete abandonment of the

theory and there is evidence that his view of speech is somewhat

limited. See, e.g., Finzer v. Barry, 798 F.2d 1450 (1986), cert,

granted, sub nom. Boos v. Barry, 107 S.Ct. 1282 (1987) (upholds

D.C. rule excluding placards opposing policy of foreign govern-

ment within 500 feet of foreign embassy in deference to asserted

governmental interest of not offending foreign governments).

Moreover, Judge Bork has criticized other central doctrines

under the First Amendment. He would seek to overturn the princi-

ples of Brandenburg v. Ohio, 395 U.S. 444 (1969) , derived from

the famous Brandeis concurrence Whitney v. California, 274 U.S.

357 (1927), that speech which advocates the overthrow of govern-

ment or any violation of law may only be prohibited upon a

showing of a "clear and present danger" or "imminent lawless

action." IND. L.J. at pp. 23, 31. See also Speech, "The

-9-
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Individual, the State and the First Amendment," U. of Mich. 1978

(criticizes these cases for their "Unjustified tenderness, indeed

solicitude, for the well-being and vigor of subversive

advocacy"). In this article. Judge Bork also criticized the case

of Cohen v. California, 403 U.S. 15 (1971), which had upheld the

right of a protester to express some disagreement with the draft

on his T-shirt in the courthouse.

Judge Bork has also expressed his disagreement with Supreme

Court decisions which protect the separation of church and state,

such as Aquilar v. Felton, 473, U.S. 402 (1985) as well as the

three-part test applied by the Supreme Court in cases such as

Engel v. Vitale, 370 U.S. 421 (1962). See Brookings Speech,

Sept. 12, 1985 ("Constitutional doctrine cannot separate either

religion and law or religion and politics."); Religion and the

Law, U. of Chic. Nov. 13, 1984.

3. Privacy

Judge Bork's abhorrence of the constitutional right to

privacy is no secret. He has expressed this view repeatedly,

starting with his early disparaging discussion of Griswold v.

Connecticut, 381 U.S. 479 (1965), the case which protected the

individuals' choice to use contraceptives, as an "intellectually

empty," "unprincipled decision." IND. L.J. at pp. 9-11. Most

recently, in the decision, Dronenburg v. Zech, 741 F2d. 1388

(1984) where the court upheld a military discharge based on

* In this same discussion he concluded that its antecedents were
also "wrongly decided": e.g., Pierce v. Society of Sisters, 268
U.S. 510 (1925) (struck down law requiring children to attend
public rather than private schools); Meyer v. Nebraska, 262 U.S.
390 (1922) (struck down statute forbidding teaching in language
other than English).
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homosexuality, Judge Bork took the liberty of expounding on the

difficulties inherent in the right to privacy. 741 F.2d at 1388.

Judge Bork's colleagues in dissent criticized his use of this

decision to generally inveigh against existing Supreme Court

precedent. See also Speech, "Federalism and Gentrification, the

Federalist Society" Yale Univ., April 24, 1982 (criticism of Roe

v. Wade). The area of privacy is likely one where Judge Bork

would overturn existing Supreme Court precedent. See "No Grass

is Growing under Judge Bork' s Fe«.t," New York Times, Aug. 4, 1987

(Bork reported to have told Senator Packwood that he would have

dissented from Roe and that Roe is not so settled that it cannot

be overruled. However, the impact of Judge Bork's denial of a

constitutionally based right of privacy would go far beyond this

issue. His view would allow governmental intrusion into the most

intimate family issues.

IV. JUDGE BORK WILL PROTECT BUSINESS AND WORK AGAINST THE
INTERESTS OF THE INDIVIDUAL AND THE CONSUMER

Studie* of Judge Bork's judicial record demonstrate that the

result of his decisions way be accurately predicted upon knowl-

edge of the identity of the parties. See The Judicial Record of

Judge Robert Bork by Public Citizen Litigation Group (in split

decisions brought against the executive by non-business groups,

Judge Bork rules 26-2 in favor of the executive; in split de-

cisions in cases brought by business interests against the

executive Judge Bork ruled 8-0 in favor of business; and in split

decisions involving access to the courts rules 14-0 against

access); Statement and Memorandum by the AFL-CIO in Opposition to

-11-
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the Nomination of Judge Robert H. Bork (similar conclusions);

Setting the Record Straight; Judge Bork and the Future of Women's

Rights by the National Women's Law Center; Colum. L. Rev, (forth-

coming) .

Judge Bork has consistently voted against the interests of

consumers and other non-business plaintiffs and deferred to

administrative agencies. See, e.g., Bellotti v. Nuclear Regu-

latory Commission, 725 F.2d 1380 (1983) (Bork upheld NRC order

denying petition of Attorney General of Massachusetts to

intervene in proceeding on nuclear plant); Oil, Chemical fc Atomic

Workers International Union v. American Cyanamid Co.. "541 F»2d

444 (1984) (Bork held that OSHA regulation requiring the work

place to be "free from recognized hazards...causing death or

serious physical harm" did not prevent company policy of not

allowing women of-child bearing age to hold certain jobs unless

surgically sterilized); San Luis Obispo Mothers for Peace v.

Nticlear Regulatory Commission, 189 F.2d 26 (en bane) (1986),

cert, denied, 107 S.Ct. 330 (1987) (Bork upheld N-RC decision not

to hold hearings before issuing a license concerning the poten-

tial effects of an earthquake and nuclear plant located three

miles from active fault (Wald, J., joined by four judges in

dissent, argues that Bork ignored purpose of NRC regulation

requiring "emergency planning"); Mcllwain v. Hayes, 690 F.2d 1041

(1984) (Bork upheld FDA determination that sale of color addi-

tives 22 after passage of 1960 Color Additive Amendments to the

Food, Drug and Cosmetics Act without showing that they are safe

is proper).

-12-
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At the same time, he has upheld business challenges to

administrative decisions and upheld the interests of business in
*

a wide variety of situations. See, e.g., Restaurant Corporation

of America v. NLRB, 801 F.2d 1390 (1986) (Bork overturned NLRB

decision reinstating two employees fired for union solicitation

when other solicitation allowed by employer; accused by dissent

of "trenctting;on important policymaking prerogatives of the

NLRB." (801 F.2d at 1403); Jersey Central Power and Light Co. v.

FERC, 810 F.2d 1168 jen bane) (1987) (Bork reversed decision of

FERC and held that FERC should hold hearing to determine whether

disallowance to utility of return on investment in connection

with expenses of suspended nuclear plant was proper) (Mikva,

dissenting, criticized lack of deference to administrative agency

and solicitude for utility corporations); Middle South Energy v.

FERC, 747 F.2d 763 (1984) (Bork held FERC lacked authority to

suspend initial rate filing of utility.

Judge Bork has also established a pattern of denying access

to individuals seeking redress in the courts. See, e.g., Bart-

lett v. Brown, 816 F.2d 697 (1987), order granting en bane review

and vacating opinion withdrawn (July 31, 1987) (Bork, dissenting,

would deny Social Security claimants right to challenge con-

stitutionality of Medicare Act based on sovereign immunity);

Barnes v. Kline, 759 F.2d 21 (1985) (Bork, dissenting), vacated

sub nom. Burke v. Barnes, 107 S.Ct. 734 (1987) (Bork argues that

* These pro-business decision are also consistent with Judge
Bork's limited view of the proper application of the antitrust
laws. See, e.g., 1973 Hearings at p. 11 ("the conglomerate
merger campaign was an antitrust mistake").

-13-
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Congress did not have standing to challenge presidential use of

pocket veto).

V. JUDGE BORK'S VIEW OF THE ROLE OF AND DEFERENCE TO BE
ACCORDED TO THE EXECUTIVE IS EXTREME AND DANGEROUS

The events of 1973 when Judge Bork fired Special Prosecutor

Archibald Cox, rescinded the government regulation which created

the Office of the Special Prosecutor and subsequently reinstated,

three weeks later, the same regulation, tells its own story about

Judge Bork. In Nader v. Bork, 366 F. Supp. 104 (D.D.C. 1973) ,

the court held that Judge Bork illegally fired Archibald Cox

since the regulation which created the Special Prosecutor pro-

vided that the Special Prosecutor "will not be removed....except

for extraordinary improprieties on his part." Bork conceded that

the case did not involve "extraordinary improprieties." More-

over, the court held the abolition of the Office of Special

Prosecutor "arbitrary and unreasonable" since the regulation also

forbad total abolition of the Office without the consent of the

Special Prosecutor. 366 F. Supp. at 108. Judge Bork has tes-

tified that he always intended the Office's functions to go

forward, that "there was never any possibility that that dis-

charge of the Special Prosecutor would in any way hamper the

investigation or the prosecutions of the Special Prosecutor's

Office." 1982 Hearings, at p. 9. The record is to the contrary.

On October 20, Bork discharged Cox and on October 23 he rescinded

the regulation creating the Office. 366 F. Supp. at 107. Such

-14-
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conduct threatened to totally undermine the investigation. Only

some three weeks later did he reinstate the regulation.

Consistently throughout his career Judge Bork has been a

forceful advocate of broad and unchallengable executive power.

From his endorsement of the inherent power of President Nixon to

launch the attack on Cambodia, Bork, "Comments on the Legality of

the United States Action in Cambodia," 65 Am. J. Int'l Law 1, 79

(1971), referenced in 1973 Hearings at pp. 8-9, to his dissent in

Abourezk v. Reagan, 785 F.2d 1043 (1986), cert, granted, 107

S.Ct. 666 (1986) where he argued that the court should have

deferred to the Executive's denial of visas to foreigners invited

to present political views to his testimony that Congress could

not require executive intelligence agencies to obtain a warrant

before wiretapping American citizens suspected of engaging in

secret activities on behalf of a foreign country, Foreign Intel-

ligence Surveillance Act: Hearings on H.R. 7308 Before the Sub

comm. on Courts and Civil Liberties of the House Comm. on the

Judiciary, 95th Cong., 2d Sess. 130 (1978), Judge Bork's view of

the Executive has remained the same—powerful and protected from

public scrutiny by other branches of the government.

-15-
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LlPSHUTZ, GREENBLATT & KING

September 29, 1987

Senator Joseph Biden
Chairman, Judiciary Committee
United States Senate
Washington, D.C. 20510

Dear Senator Biden:

I am writing this letter to you and other members of the United States Senate relative to the
impending vote for the confirmation or rejection of Supreme Court Nominee Robert Bork.

First, on behalf of former President Jimmy Carter I wish to make it quite clear that the other
former members of his Administration who have testified in favor of Judge Bork's confirmation did not
and do not express his opinion regarding this matter.

To the contrary, within the past few days President Carter has stated publicly his deeply
considered and strong opposition to the confirmation of Judge Bork. With his approval I quote:

"Robert Bork's views on key legal and social issues are diametrically contrary to the best interests
of the American people and of our nation."

As White House Counsel for close to three years, and as a private practicing attorney in Atlanta,
Georgia for nearly forty years, I have both observed and experienced an era of the greatest and most
traumatic progress, in human terms, in our country's history. This is particularly true in my native
South.

I join President Carter in expressing opposition to the confirmation of Robert Bork. After
watching Judge Bork's testimony before your committee I have become convinced that — regardless of
his intellectual background — he represents a genuine threat to the continuation of our country's
progress in many vital areas of personal liberty and of human relationships including relations between
the races.

As an American — and particularly as a Southerner — I do not wish to invite a re-run of the
battles so recently fought, battles which resulted in victories that now are widely accepted and
appreciated by the overwhelming majority of our people.

Sincerely yours,

Robert J. Lips$)dtz
(Counsel to the President)

January 20, 1977 to September 30, 1979
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MARYLAND ASSOCIATION OF EQUAL OPPORTUNITY PERSONNEL
ON THE NOMINATION OF JUDGE ROBERT BORK.

This written testimony is being submitted by the Maryland

Association of Equal Opportunity Personnel (MAEOP) to oppose

and urge the rejection of Judge Robert Bork's confirmation

to the U.S. Supreme Court. MAEOP is a professional

organization of State of Maryland employees having various

equal opportunity, affirmative action and civil rights

responsibilities. A goal of our organization is to monitor

and, where possible, influence the development and

implementation of State of Maryland employment policies and

procedures to ensure equity, consistency and

non-discrimination, since in most areas, especially in the

areas of equal opportunity and affirmative action, federal

law, policy and philosophy directly influence the

development and implementation of states' fair employment

laws, and consequently our roles as State equal opportunity

and affirmative personnel, we are naturally and necessarily

concerned when a potential exist for great shifts in federal

legislative and/or judicial philosophy. MAEOP views the

Judge Bork nomination as such a potential.

Although we are as concerned as other Bork opponents with

regard to his position on many issues affecting American

life, this written testimony will address our specific

concerns with regard to the Judge's views on equal

protection, equal opportunity and affirmative action.

We don't feel that it would be an exaggeration to state that

the future of equal opportunity and civil rights in general

and of affirmative action in particular are now at stake and

that their future status is contingent upon the outcome of

the hearings considering Judge Robert Bork's nomination and

confirmation to the Supreme Court.

Judge Bork had consistently shown that he has little or no
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regard for equal employment opportunity, affirmative action,

the right to privacy or equal protection. Reviews of his

speeches, writings and decisions have shown him to be

extremely and consistently conservative, and in particular

with regard to the issues of civil rights and affirmative

action, his conservatism could deal a deadly blow to the

protections and basic liberties that women and minorities

have come to expect and now take for granted as a result of

the Supreme Court's interpretation of the Constitution.

In particular, recent Supreme Court decisions upholding

voluntary affirmative action and upholding court imposed

hiring quotas where past discrimination has been shown have

been encouraging to women and minorities and to those of us

who know that there is still a crucial need for affirmative

action to remedy decades of closed doors and limited

opportunities. However, our enthusiasm over these decisions

notwithstanding, we are extremely cognizant of the fact that

many of these recent opinions were not decided unanimously

but were decided by a very narrow margin, and in many cases

by only one vote - Justice Lewis Powell's so called "swing

vote. As the Court seems to be currently pretty evenly,

albeit fragilely, ideologically balanced - that one vote

remains extremely significant and if given to the likes of a

Judge Robert Bork, similar decisions would most likely be

reduced if not totally eliminated.

Whereas, the Supreme Court recognized the importance of

affirmative action and upheld some forms of race conscious

decisions through opinions such as Regents of the University

of California v. Bakke - which Justice Powell wrote - Judge

Bork, in a 1978 Wall Street Journal article spoke out

against the Bakke decision. Whereas, in the recent Johnson

v. Transportation Agency of Santa Clara County decision, the

Supreme Court and Justice Powell upheld voluntary

affirmative action plans and the taking of sex into account

as a factor in making an employment decision, and in the
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Wygant v. Jackson Board of Education decision - which

Justice Powell wrote - the Supreme Court provided for the

taking of race into account to remedy past discrimination,

Judge Bork has stated that the Equal Protection Clause does

not.provide for such remedies of past discrimination.
i

Whereas in Meritor Savings Bank v,. Vinson, Justice Powell

and the Supreme Court upheld a claim of sexual harassment

even though there was apparent consent, Judge Bork questions

whether sexual harassment should even be prohibited

discrimination under Title VII of the Civil Rights Act of

1964, as amended.

Not only has Judge Bork, through his writings and speeches

made it abundantly clear that he would not have supported

such decisions, his statements regarding a justice's right

to correct prior Supreme Court decisions, lead us to believe

that he might go so far as to try to overturn some of these

and similar decisions favoring equal opportunity and

affirmative action.

MAEOP feels compelled to speak out against and fight the

confirmation of Judge Bork; of this man who has consistently

demonstrated a negative attitude toward civil rights, civil

liberties and equal protection; who has made it abundantly

clear that he is against Supreme Court and federal

legislative remedies for segregation and discrimination; a

man who feels that discrimination in employment is difficult

if not impossible to prove; who rejects the principle of a

Constitutional right to privacy; who opposes the ERA; who

feels that except for the right to vote, the Constitution

extends no particular rights to women; who calls

unconstitutional the Court decision which made poll taxes

illegal; this man who has an apparent disrespect for the

Bill of Rights; who in 1963 spoke out against provisions of

the Civil Rights Act of 1964 (criticisms he later recanted);

and a man who according to extensive and objective studies
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by the Columbia Law Review votes consistently conservative

in civil rights cases and who votes overall consistently

more conservative than any other Reagan judicial appointee.

Despite what Judge Bork now professes, his views are well

documented and substantiated by years of his own writings,

speeches and written judicial opinions- MAEOP doubts that

he would now suddenly abandon and reject these longstanding

views.

For the reasons enumerated above and for others shared by

other concerned citizens, the members of the Maryland

Association of Equal Opportunity Personnel urge the Senate

Judiciary Committee to reject Judge Bork's confirmation for

we feel that opened doors will once again be shut, and

removed barriers will reappear should this man become the

10 4th justice to the U.S. Supreme Court.

Respectfully Submitted,

Yvonne A. Edwards
Chairperson
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September 21, 1987

The Honorable Joseph R. Biden, Jr., Chairman
Committee on the Judiciary
United States Senate
Washington, D.C.

Dear Senator Biden:

Judge Robert H. Bork was a Distinguished Visitor at
the University of South Carolina School of Law during
the spring semester 1983, shortly after he was appointed
to the United States Court of Appeals for the District
of Columbia. It was his practice to commute from
Washington to Columbia for his once a week class on
constitutional decision-making.

During this time he participated in a faculty
colloquium in the course of which he stated that in his
view the fourteenth amendment was not intended to
incorporate the guarantees of the various provisions of
the bill of rights against the states. He explicitly
stated that the first amendment's protection for freedom
of speech and press should not have been held applicable
to the states. He did add that he was not certain,
though, whether those decisions should now be reversed
and that it was in all events unlikely that they would
be.

I recall these remarks because they were in
response to questions which I had asked. My
constitutional law class was then covering the doctrine
of selective incorporation, and both my students and I
were interested in Judge Bork's views on this issue.
Professor Randall Chastain shares my recollection.

Sincerely,

U J vJLi .

WSM/ds

William S. McAninch
Professor of Law
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LAW OFFICES

FRANCIS X. MCLAUGHLIN
POST OFFICE BOX tat

KENSINGTON, MD. 1O8S5

S T A T E M E N T IN OP P O S I T I O N TO C O N F I R M A T I O N
OF JUDGE BORK

M i s t e r C h a i r m a n and m e m b e r s of the C o m m i t t e e , my nam e is
Fra n c i s X. M c L a u g h l i n and I have been a d m i t t e d to the p r a c t i c e
of law in several s t a t e s . I have been a m e m b e r of the D i s t r i c t of
Co l u m b i a bar s i n c e 1 9 5 6 .

I n o t e , for fu r t h e r i d e n t i f i c a t i o n p u r p o s e s , that I fi r s t
c a m e to the n a t i o n ' s capital in 1950 as the y o u n g e s t s p e c i a l a g e n t
to have been appointed to the United S t a t e s S e c r e t S e r v i c e . A f t e r
an a s s i g n m e n t w i t h the then P r o t e c t i v e R e s e a r c h S e c t i o n at The
White H o u s e , I r e s i g n e d to att e n d G e o r g e t o w n Law School f r o m
w h e r e I g r a d u a t e d in 1 9 5 6 . I s u b s e q u e n t l y s e r v e d with s e v e r a l
i n v e s t i g a t i n g c o m m i t t e e s of the House and in 19 5 7 - 5 8 I s u p e r v i s e d
the i n v e s t i g a t i o n w h i c h led to the forced r e s i g n a t i o n of G o v e r n o r
S h e r m a n A d a m s , P r e s i d e n t E i s e n h o w e r ' s W h i t e House c h i e f of s t a f f .

In the p r i v a t e p r a c t i c e of law I have r e p r e s e n t e d c l i e n t s
b e f o r e S e n a t e and House c o m m i t t e e s , b e f o r e v a r i o u s c o u r t s , and,
in v a r i o u s parts of the Uni t e d S t a t e s , L a t i n A m e r i c a , E u r o p e
and the M i d d l e E a s t .

I r e s p e c t f u l l y urge y o u to not vote to confirm J u d g e R o b e r t
H. B o r k ' s n o m i n a t i o n for a p p o i n t m e n t to the United S t a t e s S u p r e m e
C o u r t , for, a m o n g o t h e r r e a s o n s , those set forth in the fi v e page
m e m o r a n d u m w h i c h I am submitting with this s t a t e m e n t .

The a t t a c h e d m e m o r a n d u m was also s u b m i t t e d in A u g u s t to the
ABA ' s S t a n d i n g C o m m i t t e e on the Federal J u d i c i a r y and I hav e r e a s o n
to b e l i e v e that it was a p e r s u a s i v e f a c t o r in the c o n s i d e r a t i o n s of
at l e a s t those m e m b e r s who dec i d e d t h a t , in thei r o p i n i o n s , J u d g e
Bork is not q u a l i f i e d to be a jus t i c e of the S u p r e m e C o u r t .

U n l i k e t h o s e w i t n e s s e s who o p p o s e J u d g e Bork b e c a u s e of i-.hei*
p e r c e p t i o n t h a t he d i f f e r s f r o m their i d e o l o g i c a l b e l i e f s , I am
op p o s e d to him b e c a u s e , in my o p i n i o n , he is lacking in j u d i c i a l
i n t e g r i t y and c o m p e t e n c e as he d e m o n s t r a t e d in a rece n t c a s e . As
is s t a t e d in the at t a c h e d m e m o r a n d u m , J u d g e Bork m a d e f o u r t e e n
factual e r r o r s and fals e l y implied that the Spea k e r of the U . S .
H o u s e of R e p r e s e n t a t i v e s had pe r j u r e d h i m s e l f in t r u t h f u l , u n r e f u t e d
and u n c o n t e s t e d t e s t i m o n y the S p e a k e r gave in a civil s u i t . In this
same o p i n i o n J u d g e Bork f a b r i c a t e d two judicial p r o c e e d i n g s w h i c h
had not o c c u r r e d but which he cited in s u p p o r t of his j u d i c i a l
" r e a s o n i n g " . A f t e r making 14 factual e r r o r s and creati n g n o n -
e x i s t e n t e v e n t s , J u d g e Bork c o m p o u n d e d his i n c o m p e t e n c e by m a k i n g
u n s u p p o r t e d a s s u m p t i o n s so he m i g h t j u s t i f y his m i s a p p l i c a t i o n of
the law w h i c h he c o n t e n d e d g o v e r n e d the c a s e .
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P a g e 2.

An o b j e c t i v e s t u d y of J u d g e B o r k ' s w r i t i n g s and j u d i c i a l
c o n d u c t r e v e a l s a g l i b , o p p o r t u n i s t w h o s e o f t e n t i m e s " s t r a n g e "
v i e w s a r e o c c a s i o n a l l y p u b l i s h e d in p e r i o d i c a l s a i m e d at l i m i t e d
r e a d i n g a u d i e n c e s .

J u d g e Bork can be p a r t i c u l a r l y a r r o g a n t in his d e m e a n o r
t o w a r d s o r d i n a r y l i t i g a n t s w h o a r e t r y i n g to o b t a i n j u s t i c e a g a i n s t
p o w e r f u l o r g a n i z a t i o n a l i n t e r e s t s . This " c u t t i n g " a s p e c t of J u d g e
B o r k ' s c h a r a c t e r is c o n s i s t e n t w i t h reports of his d i s d a i n for t h o s e
l a w s w h i c h may i m p a c t on him. I r e f e r s p e c i f i c a l l y to e a r l i e r n e w s
a c c o u n t s t h a t , until n o m i n a t e d to the S u p r e m e C o u r t , he h a d , for
y e a r s , s i m p l y i g n o r e d bills for p e r s o n a l p r o p e r t y t a x e s w h i c h o t h e r
c i t i z e n s are o b l i g e d to pay (and w h i c h J u d g e B o r k p u r p o r t e d l y paid o n l y
a f t e r he was n o m i n a t e d and his tax a v o i d a n c e b e c a m e p u b l i c ) .

H a v i n g p r a c t i c e d law for s o m e 31 y e a r s I h a v e been i n v o l v e d
in l i t i g a t i o n in w h i c h c e r t a i n f e d e r a l j u d g e s h a v e a b u s e d t h e i r
o f f i c e . I w o u l d c o n s i d e r J u d g e B o r k ' s p e r f o r m a n c e in the c a s e d e s -
c r i b e d in the a t t a c h e d m e m o r a n d u m as c o m p a r a b l e , j u d i c i a l l y s p e a k i n g ,
with that of the c o m p l i a n t j u d g e s w h o a l l o w e d w e l l - c o n n e c t e d l a w y e r s
to a r r a n g e , at t h e e x p e n s e of t h o u s a n d s of d i s a d v a n t e g e d c h i l d r e n ,
for the control o f a $ 1 0 0 m i l l i o n NFL f r a n c h i s e to p a s s to a m u l t i -
m i l l i o n a i r e for a r i d i c u l o u s i n v e s t m e n t of some $ 2 5 0 , 0 0 0 . This type
of j u d i c i a l a b u s e , l i k e a n o t h e r c a s e in w h i c h f e d e r a l j u d g e s r e f u s e d
to a l l o w a h e a r i n g to r e c e i v e " s m o k i n g g u n " p r o o f s t h a t the head
o f one o f the n a t i o n ' s weal thiest f ami li es h a d , a l o n g w i t h s e v e r a l
of his " p r e s t i g i o u s " a t t o r n e y s , e n g a g e d in m u l t i - m i 11 ion f i d u c i a r y
f r a u d (in an a t t e m p t to d e c e i v e the c o u r t s and h u n d r e d s of c r e d i t o r s ) " ,
is c l e a r l y not in the best i n t e r e s t s of the A m e r i c a n p e o p l e .

I r e s p e c t f u l l y s u g g e s t t h a t the p u b l i c is e n t i t l e d to a S u p r e m e
C o u r t w h o s e m e m b e r s , u n l i k e J u d g e B o r k , do n o t f a b r i c a t e e v e n t s in an
a t t e m p t to s u p p o r t t h e i r p r e - c o n c e i v e d j u d i c i a l " r e a s o n i n g " .

F r a n c i s X. M c L a u g h l i n

e n c l o s u r e : M e m o r a n d u m , i n c l u d i n g
e x c e r p t s f r o m the t r a n s c r i p t
of the d e p o s i t i o n of the
H o n . T h o m a s P. 0 ' Neil 1 , J r .
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Memorandum As To The Unsuitab!ity of Judge ROBERT A. BORK To Serve
On The United States Supreme Court

The following information and the attached documents which
reflect an abuse of judicial power constitute some of the reasons
Judge Robert H. Bork is unsuited for an appointment to the U.S.
Supreme Court.

In a recent opinion Judge Bork, without any basis in fact
and in an apparent attempt to ingratiate himself with influential media
interests, falsely implied that former House Speaker Thomas P. O'Neill,
Jr. had committed perjury 1n sworn testimony he gave in 1983 in a civil
suit. Not only was Speaker O'Neill's said testimony absolutely true,
it was unrefuted and uncontested in the litigation and fully supported
in a 1978 report issued by a House committee after an extensive in-
vestigation concerning the relationships, if any, of the Speaker and
myself in a particular business venture (see, i nf ra for d e t a i l s ) .

Not satisfied with falsely implying that the Speaker had
committed perjury, Judge Bork proceeded to fabricate several non-
existent events, and, committed 14 errors of fact in the same opinion
(see, infra, and McLaughlin v. Bradlee, Et Al ., 803 F.2d 1197, decided
October 2 1 , 1 9 8 6 ) .

A careful analysis of the record and matters referred to
by Judge Bork in this opinion reveals that either through judicial
incompetence or intellectual ineptness he, Bork, misapplied principles
of law to rationalize his preconceived intent to affirm the dismissal
of this particular civil action. Judge Bork's misapplication of the
law is proven in his erroneous assumption that certain issues had
been judicially determined earlier, when, in fact, as the record shows,
they had not been actually litigated (see, i n f r a ) .

The civil suit which was the subject matter in the appeal
heard by Judge Bork and two other members of the U.S. Court of Appeals
for the District of Columbia Circuit alleged a conspiracy by the
defendants (The Washington Post Co., its executive editor Ben Bradlee,
former columnist-reporter Maxine Cheshire and several police detectives
whose assistance had been enlisted by the Post in its widespread, but
unproductive, investigation of Speaker O'NeTTT and m y s e l f ) . This suit,
which alleged, among other wrongs, an obstruction of justice in an
earlier action, was dismissed without a hearing or trial by U.S.
District Court Judge Charles R. Richey who also imposed some $13,000
in sanctions in favor of Mr. Bradlee, et al. (I later learned that
Judge Richey was personally indebted to Mr. Brad]ee and the Post for
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net pursuing a story carried in a nationally syndicated column
which reported that Judge Richey, while on official court business
in Los Angeles, Calif., had entertained prostitutes in his hotel
room. )

Judge Bork's False Implication That Speaker O'Neill Perjured Himself

In Bradlee (803 F.2d 1197) Judge Bork gratuitously, and
erroneously, proclaimed that Speaker O'Neill and I were involved
M'jnt.her in an Irish company. In his October 2 1 , 1986 opinion Judge

"•-v!< v/r'Ots):

Around late 1977, Cheshire shifted the focus of
her Investigation to links between McLauqhlin and
O'Neill through their participation 1n an Irish"
fishing company. (Id, 1199, enphasis supplied)

He then repeated his imagined version of this non-existent relation-
ship by noting with reference to the saoe Irish company: •

Directing her Investigation to Montgomery County,
Maryland, the county of residence for McLauohlin.
O'Neill and several others involved in the company
(Id, 1199, emphasis suppliecf]

By so finding. Judge Bork, without any basis in fact,
clearly implied that Speaker O'Neill perjured himself when he truth-
fully testified at a deposition taken at the Capitol on September 29,
1983 by unequivocably denying, under oath, that he had ever been
"involved financially or personally" with my Irish fishing company,

"Not directly or indirectly in any manner, shape
or form", (see lines 12 thru 18 of attached page 7
from the transcript of Speaker O'Neill's deposition
of September 29, 1983, emphasis supplied).

The Speaker's sworn denial of any such involvement was
fully substantiated in the extensive investigation, both here and in
Ireland, by the House Committee on Standards of Official Conduct in
1977-78 (see House Report No. 95-1817).

And, as mentioned above, the Speaker's sworn denials of
any involvement were neither refuted nor contested by any of the parties,
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Judge Bork's Fabrications And 14 Errors of Fact

In addition to ignoring the record before him (which
record is void of any basis for Judge Bork to conclude, as he did,
that the Speaker and I were involved together in an Irish fishing
company) he, Bork, further misused his judicial powers by twice
fabricating a non-existent "extradition" (see, j_d, 1199 and 1 2 0 0 ) .
Had he bothered to familiarize himself with the record he would,
or should, have been aware there had been no extradition in this
matter. (After two governors of Maryland refused to sign a Florida
extradition warrant because of their concern over the conduct of
certain law enforcement officials in this case,.1 voluntarily flew
to Fort Lauderdale to contest the false charge that had been concocted
by the Post columnist and the police detective who had been assigned
to help her in the investigation of the Speaker and myself. At a
pretrial hearing on my motion to dismiss the charge, which motion
was supported by irrefutable evidence of the truth of the statement
which had been used to have me charged with perjury (to discredit
m e ) , the trial judge ordered the prosecutor to describe the proofs
which the state proposed to offer at the trial. When the prosecutor
was forced to admit in the courtroom that there never had been any
evidence to support the charge, the Florida judge immediately dis-
missed the c a s e . )

Judge Bork not only fabricated an extradition, he also
created a non-existent "trial" (see, Id., 1 2 0 6 ) . If Judge Bork should
atterrpt to persevere in contending that the district court judge (Richey)
was able to observe my "conduct during the trial" (J_£, 1206) which
never occurred (the record shows there wasn't even a hearing much
less a t r i a l ) he shouldseriously consider taking early retirement
rather than seeking appointment to the Supreme Court.

Rather than describe each of the 14 errors of fact com-
mitted by Judge Bork in Bradlee I w i l l , for the time being, list the
pages at which these errors appear in 803 F.2d, namely, at page 1199
(four e r r o r s ) , 1200 (three e r r o r s ) , 1202, 1203, 1204 (four e r r o r s )
and 1206.

Judge Bork's Unsupportable Assumptions And Resulting Misapplication
Of Law

Judge Bork's propensity to fabricate and fictionalize in
this case was compounded by his improper use of unsupportable assump-
tions which were followed by his misapplication of the law.

The fluctuating judge-made law used to "justify" the
dismissal of this lawsuit at the district court level was res
j u d i c a t a (which is now more popularly known as "claim p r e c l u s i o n " ) .

Judge Bork affirmed the dismissal but on the entirely
separate and distinct ground of "issue preclusion" (previously
generally known as "collateral e s t o p p e l " ) . In affirming the dismissal
Judge Bork cleverly avoided saying Judge Richey was incorrect in his
reasoning that claim preclusion applied (even though, as the record
shows, the " c l a i m s " which Judge Richey ruled were barred had not come
into e x i s t e n c e until after the disposition of an earlier case which
was the basis for the later claims of obstruction of iustice, e t c . ) .
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Although Judge Bork acknowledged in Brad!ee that the law
of "issue preclusion" may be invoked in the Circuit in which he
serves only if the "same issue" had been earlier (1) actually liti-
gated, and (2) actually and necessarily determined by a court, J_d_ at
1201, he made, as shown below, completely unsupported assumptions
the "same issues" had been earlier "actually litigated" etc., and
dismissed the multi-million dollar suit against Mr. B r a d l e e , the
Post, et al.

At footnote 3, J_d_, 1202, Judge Bork referred to the two
counts which were before the appellate court in B r a d ! e e , and, for
the purpose of this memorandum I will refer to them as the "privacy
count" and the "abuse (of process)count". He, Bork, also stated
that "our finding of issue preclusion" (which he used to dismiss the
suit) rests "solely on the decisions reached by..." the Maryland state
court and the D.C. federal court (in an earlier case against a
detective which was assigned to Judge Ge s e l l ) , see, footnote 3, J_d_, 1202.
However, as to the,

"Privacy Count"

Maryland State Court: The tort count was dismissed before
trial because of a demurrer which was sustained without
leave to amend. The separate constitutional aspect was
never reached because the trial judge equated the con-
stitutional count with a business tort count involving
entirely different issues. Neither aspect of the "privacy
count", which involved entirely different issues from
those presented in the constitutional right to privacy
count in the case before Judge Bork, were ever "actually
litigated" or "actually and necessarily determined" in
the Maryland court.

D.C. Federal Court: The record clearly shows that Judge
Gesell declined to exercise pendent jurisdiction as to
the invasion of "privacy" count and, after denying a
written request to include the constitutional right to
"privacy" claim in the trial he also denied an oral
request that it be so included. As in the Maryland state
court case, Judge Gesell did not "actually litigate"
etc., the "same issues" presented in the case before
Judge Bork.

"Abuse Count"

Maryland State Court: The claim in the state court
involved the use of a Maryland state court process in
a 1978 criminal proceeding which did not pertain to
the "same issues" in the count before Judge Bork that
was based on discovery fraud in 1983 in a civil suit.

D.C. Federal Court: Again, the record is clear that
Judge Gesell declined to exercise pendent jurisdiction as
to the state abuse of process tort (again related to
the 1978 state court process in a criminal case) so
that there were no, much less the "same",issues actually
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litigated or actually and necessarily d e t e r m i n e d
by Judge Gesell in the case before him.

T h e r e f o r e , had Judge Bork conscientiously p e r f o r m e d his
sworn duty to fairly render justice instead of en g a g i n g in co n t r i v e d
intellectual posturing he could have ascertained that the very
" i s s u e s " he cited as the basis for his ruling had, in fact, n e v e r been
"actually 1i tigated".

Judge Bork is remembered by some as the o p p o r t u n i s t w h o ,
at the time of the so-called "Saturday-night Massacre", a g r e e d to be
attor n e y - g e n e r a l of the United States after two h o n o r a b l e men refused
to be bound by then President Nixon's "Watergate" a g e n d a w h i c h w as
c'esipiied to try and keep the latter iG office.

If Judge Bork is nominated for appointment to the U . S .
Supreme Court I request the opportunity to present a d d i t i o n a l
i n f o r m a t i o n c o n c e r n i n g his and Judge Richey's adversarial roles to
former S p e a k e r O'Neill who, as the House Majority L e a d e r , w a s g e n e r a l l y
c r e d i t e d , at the t i m e , with having played significant roles in br i n g i n g
about the resignations of Vice President Agnew and, l a t e r , P r e s i d e n t
N i x o n . ( M e s s r s . A g n e w and Nixon were th£ political patrons of Ju d g e s
Richey and Bork. Although Mr. Agnew would be forced to resign a f t e r
it b e c a m e known that he had accepted bribes from personal f r i e n d s
for g o v e r n m e n t f a v o r s , Judge Richey had, earlier, at the time of his
judicial a p p o i n t m e n t , publicly acknowledged that he owed his j u d g e s h i p
to Mr. A g n e w . )

A l t h o u g h I was represented on this appeal by two of the
finest attorneys in Washington, D . C . , (Herbert J. M i l l e r , J r . , Esq.
and Stephen L. Br a g a , Esq., of M i l l e r , Cassidy, L a r r o c a & L e w i n ) J u d g e
Bork preferred to make a mockery of the judicial p r o c e s s (and i n g r a t i a t e
himself with the Post w h i c h , while he was writing his o p i n i o n , was help-
ing to mak e things u n c o m f o r t a b l e for the new Chief J u s t i c e w h o s e n o m i -
nation hearings w e r e in progress) rather than afford me a full and fair
t r i a l .

So that the Post o f f i c i a l s would be sure to get his s i g n a l ,
Judge Bork not only sustained the $13,000 sanction imposed by the eve r -
grateful -to-the-P_o_s_t Judge Richey but suggested that h e , J u d g e B o r k ,
would like to have added to the amount (_I_d_, 1 2 0 6 ) . N a t u r a l l y , this type
of judicial l a n g u a g e attracted the attention of the D i s t r i c t of Columbia
Board of Professional R e s p o n s i b i l i t y which opened its own i n v e s t i g a t i o n
of my conduct w h i c h Judge Bork found so harassing and u n p r o f e s s i o n a l .

F o r t u n a t e l y however, the personnel with the Bar group do
not need to p l e a s e the media in the hopes of furthering t h e i r own
a m b i t i o n s . After an extensive and exh a u s t i v e i n v e s t i g a t i o n I was ad-
vised by a letter from the Bar Counsel on April 1 4 , 1987 that the
conduct for which I was sanctioned was not in any w a y J n v i o l a t i o n of
the Code of Prof e s s i o n a l R e s p o n s i b i l i t y . "" \

3-375 0 - 8 9 - 2 9
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I N THE CIRCUIT COURT FOR

MONTGOMERY COUNTY, MARYLAND

- - - - - - - - - - - - - - - x

MCLAUGHLIN, «t UX., :

Plaintiffs, :

:
vs. : Law Ito. 51047

ALBAN, it il., :
t

Defendants. :
:

- - - - - - . - - - - . . . - X

Room H-204
The Capitol
Washington, D. C.

September 29, 198 3

The deposition of THE HONORABLE THOMAS P. O'NEILL,

JR., was taken, pursuant to notice, beginning et 11:00

o'clock, before Joyce Northwood, a Notary Public in and for

the District of Columbia, when were present on behalf of

the respective parties:

For the Plaintiff:

JAMES L. O'DEA, III
Suite 701
1029 Vermont Ave., N. w.
Washington, D. C. 20005

For the Defendant Cheshire:

WILLIAM E. McDANIELS, ESQ.
GERSON A. ZWEIFACH. ESQ.
Williams * Connolly
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Department during the period of time that Johnson was

President, and I believe with the Defense Department. And

my recollection is that he was offered a job there. Whether

he accepted it or not, I don't recall.

Q Would you, today, recommend him for a- job or an

A Would I today?

Yes, Z would recommend him today.

Q Do you believe he is qualified for these jobs you

have recommended him for in the past?

A I think he's an extremely talented person.

Q Do you know that Mr. McLaughlin had a fishing

business in Ireland?

A I'a aware of that.

Q Were you ever involved financially or personally

with this business, either directly or indirectly, at anytime

A Not directly or indirectly, in any manner, shape

or form.

Q Did you know that Thomas P. O'Neill, III, your

son, was at one time a director—

A I'm aware of it now. I was not aware of it at the

—when he became a member. I only learned that when I read

it in the newspaper.
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Mental Health Law Project:
2021 L Street NW Suite BOO Washington DC 20036-4909 [202)467-5730

LEE ANDERSON CARTY September 15, 1987

ARLENE s KANTER Honorable Joseph Biden
SUSAN STEFAN _ . .
sun Anomys Chairman
JOSEPH MANES Committee on the Judiciary
s .™, cow* A™/I,,I united States Senate
l^Zl^oL., Washington, D.C. 20530

cM*e*Tfto™mEspec,,/,s-s Dear Senator Biden:
ERIC ROSENTHAL

informationspKK/uf T n e undersigned legal organizations, which
o*f«E.TManaJow represent many of our nations's 36 million citizens
PHILUPA CHRISTOPHER with disabil it ies , oppose the confirmation of
S?RAHTMOONOON Robert H. Bork to be a Justice of the United States
MARKEWILGER Supreme Court.
New York Office
CINDYFREIDMUTTER We have carefully considered Judge Bork's
see",™Eimnmmfa™' decisions, writings and public presentations.
Hous.noproor™ Attached is our analysis of them as they relate to
'coMMtofoFownch the rights of people with disabil i t ies . Based on
anoTramrng this review, we conclude that Judge Bork's
YOLANDA COLLINS confirmation would be inimical to the interests of
Board of Trustees disabled Americans.

c%T»JZZsT'"''$"'9'°"s W e respectfully request that the attached
CATHERINE DAYLE BEBEE analysis be made a part of the record of the
Advocacy me Austm r«aa hearings by the Judiciary Committee. These
Framiai'ioiiBforcfwo-oa.afopni.nl organizations also join our prior request for an
ROBERTA BURT opportunity to present testimony before the
"*" "" Sc"°°' Committee.

Yours truly,

Norman S.

On behalf of:
Mental Health Law Project
Disability Rights Education and Defense Fund
National Center for Law and the Deaf
National Association of Protection and Advocacy

Systems

cc: Members of the Committee on the Judiciary
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Mental Health Law Project;
2021 L Street NW Suite 800 Washington DC 2003&4909 [202] 467-5730

J U D G E BORK AND THE R I G H T S O F D I S A B L E D P E O P L E

SSS!NES?EFANTEB T h e nomination of Robert Bork to the supreme

S°^"P",CNMBI si Court raises grave concerns for the legal rights of

oeMcpmmiomcer disabled people. This paper reviews Judge Bork's

cMa™RsEpro™amEsp«c/a/,SfS philosophy and its implications for disabled people

jANrr'KiNG5 '*'""'"' a s reflected in his judicial opinions, his scholarly
Office Manager
PHILLIPA CHRISTOPHER writings and his speeches. We conclude that if his

MAHKEWILGEB views on constitutional rights, on the right of
New York Office

oirac^wm'/ortJoeu/ access to the courts and on constitutional require-

IR°ENE"SOH°*EF™(I ments for the administration of public benefit

anor"""'"' programs prevail, disabled people could find them-

Board of Trustees selves virtually without constitutional protection

SS»»S™""""'S'" against victimization based on their disabilities.

BARBAHATBWU'" T"" Judge Bork's judicial philosophy rests on what

HoeERTABURT may be called radical majoritarianism — a notion

Detrimento<nyciuatry that the executive and legislative branches, repre-

JF?™s°
EMo*sN« «8» York senting the majority, may impose on minorities their

^ash.ngwToc "B"s°" values, choices and aversions. Except in exceedingly

Sscw'ifSmen"/0" narrow circumstances involving race, he holds that

o*u.j«/»n«n«s»Wonc..i» courts must defer to the decisions of the other two

c LYONELJONES branches of government. Judge Bork limits the

ivA«"g,onUoEN substantive rights citizens enjoy, leaving no basis

"osmxHuemET"'ASSOCl'''0" t o c n a l l e n g e official action. In addition, he

DAVIOS TATEL restricts the ability of people whose rights may have

oepa.Lentorpsia"°y been violated of the opportunity to bring their cases

FE"XCfo™s'^cC'c"ca9o m,r,o,s to the federal court for resolution.
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This approach can leave minorities in general and disabled

people in particular without judicial protection. Indeed, Judge

Bork has been quite explicit in criticizing federal courts for

becoming involved in issues concerning the rights of many power-

less groups, including institutionalized disabled people:

With a degree of adventurism — some might call it imperial-
ism — unknown until thirty years ago, federal courts have
found in the Constitution a warrant for thrusting themselves
into areas of life that this nation had always supposed
properly governed by elected officials: Schools, mental
homes, prisons . . . The results of all this have been
horrendous. •'•

Such a view has not been adopted by any member of the Supreme

Court — not even Justice Rehnquist or former Chief Justice

Burger — for at least half a century.

The Dilution of Constitutional Rights

Judge Bork believes that constitutional rights do not exist

unless they are explicitly mentioned in the text of the Constitu-

tion. He has stated, for example, that there is no constitution-

al right of privacy and that he does not believe any substantive

due process rights can be derived from the Constitution. Rather,

according to Bork, these rights are based on nothing more than

"amorphous generalizations" because "the Constitution itself

provides neither textual nor structural guidance" concerning

them. Franz v. United States. 712 F.2d 1434, 1438 (Separate

Statement of Judge Bork). This view contradicts every substantive

due process and privacy case decided in the last 20 years. For

example, he believes that Griswold v. Connecticut. 314 U.S. 479

(1965), striking down a law forbidding married couples to obtain

•'•Bork, R. , Speech to South Carolina Bar, January 15, 1983.
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contraceptives, and all subsequent cases concerning the right of

privacy were illegitimate exercises of judicial power.

While Judge Bork has not specifically mentioned the case,

this position would also require him to hold that the Supreme

Court's landmark decision in Younqberq v. Romeo,, 457 U.S. 307

(1982), was wrongly decided. Romeo held that mentally retarded

individuals in state custody have specific, constitutionally

guaranteed substantive rights: the rights to adequate food,

clothing and shelter, to medical care, to safe conditions and

protection from harm, to freedom from undue bodily restraint and

to habilitation necessary to fulfill one's rights to safety and

freedom from undue restraint. Judge Bork's philosophy would

recognize none of them.

Even when rights are recognized through a conventional

reading of a constitutional text, Judge Bork often demurs. For

example, notwithstanding the great statement of equality in the

Fourteenth Amendment that no state may "deny to any person within

its jurisdiction the equal protection of the laws," Judge Bork

believes the clause applies only to black people and perhaps

members of ethnic and religious minorities. For all other

people, he does not find the dream and demand of equal treatment

in the Constitution of the United States:

The equal protection clause has two legitimate meanings. It
can require formal procedural equality, and, because of its
historical origins, it does require that government not
discriminate along racial lines. But much more than that
cannot properly be read into the clause. The bare concept
of equality provides no guide for courts. All law dis-
criminates and thereby creates inequality. The Supreme
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Court has no principled way of saving which non-racial
inequalities are impermissible.2 (emphasis added).

The consequence of this conclusion, for Judge Bork, is that

the majority can impose its prejudices, its values and its

morality on minorities with few constraints. In fact, in Judge

Bork's view, the very nature of democracy entitles the majority

to impose its wishes on a disliked minority. He has written that

"when the Constitution does not speak to the contrary, the

choices of those put in authority by the electoral process, or

those who are accountable to such persons, come before us not as

suspect because majoritarian but as conclusively valid for that

very reason." Dronenbercr v. zech. 741 F.2d 1388, 1397 (D.C. Cir.

1984) (upholding Navy's authority to discharge homosexuals).

It follows that disabled people are stripped of all con-

stitutional rights to equal treatment. According to this view,

City of Cleburne v. Cleburne Living Center. 473 U.S. 432 (1985),

which struck down a municipality's use of zoning authority to

exclude a group home for mentally retarded people, was wrongly

decided. In that case, the Supreme Court examined the reasons

for the city's exclusion of the group home, and found them to be

premised on irrational prejudice against and fear of mentally

retarded people. But because Judge Bork believes the majority

can impose its values and prejudices on any group it dislikes

(other than racial and ethnic minorities3), he would find no

2Bork, Neutral Principles and Some First Amendment Problems,
47 Indiana Law Journal 1, 11 (1971).

3Even with respect to racial minorities, Judge Bork probably
has taken a narrower view of the scope of the Fourteenth
Amendment than any justice in half a century. Judge Bork has

(continued...)
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constitutional impediment to the city's actions. No matter how

biased or irrational the view of a majority, it can impose them

willy-nilly on victims of its choosing.

Put together, his due process and equal protection

positions lead to even more extreme results, particularly in the

area of state regulation of sexual activity. Because, in his

view, no constitutional right of privacy exists, regulation of

any sexual conduct infringes a person's rights no more than the

regulation of smoke pollution:

Why is sexual gratification nobler than economic
gratification? There is no way of deciding these
matters other than by reference to some system of moral
or ethical values that has no objective or intrinsic
validity of its own and about which men can and do
differ. . . . The issue of the community's moral and
ethical values, the issue of the degree of pain an
activity causes, are matters concluded by the passage
and enforcement of the laws in question. The judiciary
has no role to play other than that of applying the
statutes in a fair and impartial manner.^

Free rein in regulation of "sexual gratification," in Judge

Bork's view, extends to government authority to sterilize. He

has written that the Supreme Court was wrong when, in Skinner v.

Oklahoma. 316 U.S. 535 (1942), it unanimously struck down a law

requiring certain convicted felons to be sterilized.5 Even to

the extent that, as a court of appeals judge, Bork recognized his

3(...continued)
written, for example, that he believes Shelley v. Kraemer. 3 34
U.S. 1 (1948), where the Supreme Court held that judicial
enforcement of racially restrictive covenants in deeds was
unconstitutional, was incorrectly decided. .Id. at 15.

4Id. at 10.

5Id. at 12.
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obligation to follow Griswold and other Supreme Court cases on

privacy rights, he opined that lower court judges could not apply

them to contexts other than the specific factual situation in

which they arose because the Supreme Court "did not indicate what

other activities might be protected by the new right of privacy

and did not provide any guidance for reasoning about future

claims laid under that right."6

Given these views, Judge Bork would have no grounds to

oppose a statute requiring sterilization of all mentally disabled

people or any nonracial group a legislature wished to prevent

from reproducing. Indeed, it is likely that the most infamous

disability decision in the Supreme Court's history, Buck v. Bell.

274 U.S. 200 (1927), upholding sterilization of mentally retarded

people on eugenic grounds ("society can prevent those who are

manifestly unfit from continuing their kind. . . . Three genera-

tions of imbeciles is enough.") would be viewed by Bork as

correctly decided because it reflected the decision of the

majority exercised through the legislature.

The Closing of the Federal Courts

In addition to diluting their constitutional rights, Judge

Bork would deprive disabled people of the most important remedy

for violation of their remaining rights: their opportunity to

bring to the federal courts claims of infringement of rights that

even he must concede exist, including those specifically es-

tablished by federal statute. He has interpreted concepts such

as standing and sovereign immunity to prevent suits from being

6 Dronenbura v. Zech. 741 F.2d 1388, 1393 (D.C. Cir. 1984).
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heard in the federal courts. And his construction of laws that

confer the right to challenge government actions would, if

adopted by the Supreme Court, severely impair or even curtail

altogether citizens' ability to litigate violations of their

rights in the federal courts. Moreover, he has advocated the

final step of statutory change that would end the federal courts'

jurisdiction to hear cases concerning most of the federal

programs that are critically important to disabled people.

These restrictions are based on a notion that the United

States Constitution does not give people who, because of poverty

or disability, participate in government benefit programs the

same kinds of due process rights other citizens have in their

relations with government. His views are most apparent in a

recent case in which he wrote a vehement dissent, Bartlett v.

Bowen. 816 F.2d 695 (D.C. Cir. 1987). The issue there was

whether Congress had intended the Medicare Part A rule limiting

judicial review to claims greater than $1,000 to govern challen-

ges to the constitutionality of the Medicare statute itself. The

subsidiary question was whether, if Congress had so intended, it

had the constitutional authority to do so.

The majority, applying conventional doctrines, held that

Congress did not intend to limit constitutional challenges in

cases where at least $1,000 was at stake, but that even if it had

wanted to do so, it could not pass an unconstitutional law and

then prohibit the courts from reviewing it. Judge Bork dis-

sented. He agreed that Congress could not deprive a person

against whom the government was taking an enforcement action of a

forum to challenge the constitutionality of the law under which
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the government acted. But he added that "the practical neces-

sities of the welfare state" justified excluding recipients of

government benefits from such a forum. 816 F.2d at 723. In one

extraordinary passage, he read Supreme Court decisions to mean

that "for reasons of administrative necessity, constitutional

rules apply differently, or may not apply at all, to benefit

programs" (emphasis added). Id.

If this theory, utterly at odds with settled legal prin-

ciples, were adopted as a matter of constitutional law,7 Congress

could set conditions for the receipt of public benefits and

appeal of adverse decisions that would violate the rights of

recipients, and could then deprive them of the right to litigate

the violations. Indeed, this passage suggests that Congress and

the states need not provide recipients any due process rights at

all in the administration of benefit programs — a proposition

the Supreme Court has for decades rejected.

While this conclusion seems extreme, it is confirmed by

Judge Bork's own statements. In Bartlett. the majority expressed

a concern that adopting Judge Bork's dissenting view would permit

Congress to enact a benefit program available to whites only,

with a provision insulating the law from judicial scrutiny. 816

F.2d at 711. Judge Bork's response conceded that very pos-

7This theory illustrates another aspect of Judge Bork's
views on constitutional law. He argues consistently against the
"creation" of rights not explicitly mentioned in the Constitution
on the ground that courts must be faithful to the text and not
impose their own values in the guise of constitutional law. But
he does not hesitate to find limitations on individual rights
that cannot possibly be based on the text, but are based rather
on his own personal views — here the "necessities of the welfare
state."
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sibility, responding only that "constitutional doctrines cannot

be framed to guard against every hypothetical evil. Much must be

left to the wisdom and integrity of elected representatives."

Id. at 729 n. 15. In short, if a legislature chose to engage in

such rampant discrimination, there would be no remedy.

His dissent in Bartlett also offers an example of Judge

Bork's efforts to limit litigants' access to courts. There, he

articulated the view that waivers of sovereign immunity require

unmistakable congressional intent. This pits Bork against a

unanimous Supreme Court in Bowen v. City of New York, which held

that, notwithstanding the statute's silence on the question,

courts have the authority to extend time deadlines for challenges

to unlawful practices in the administration of disability

programs by the Social Security Administration. Elsewhere, he

has very narrowly interpreted the rule allowing associations or

organizations to sue on behalf of their members and has otherwise

severely restricted rules on standing. Indeed, according to an

analysis by the AFL-CIO, in every one of the non-unanimous cases

concerning issues of access to the federal courts (e.g., standing

to sue) that have been decided by the Court of Appeals on which

Judge Bork sits, he voted against allowing that access.

Judge Bork's readiness to close the federal courts to poor

and disabled people is evident, too, in his dissenting opinion in

Robbins v. Reagan. 780 F.2d 37 (D.C. Cir. 1985), which chal-

lenged, under the Federal Administrative Procedure Act, the

government's decision to close a shelter for homeless people.

That act permits courts to review all federal agency decisions

that are not by law "committed to agency discretion." This
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exception to the availability of judicial review has always been

considered extremely narrow. Yet Judge Bork construed it so

broadly that no matter how improperly the government acted, its

decision to close the shelter would be untouchable by the

courts.^

Finally, Judge Bork has advocated closing the federal courts

once and for all to claims by disabled and other disadvantaged

people by altering the jurisdictional statutes of the federal

courts to exclude "welfare state" claims where, in his view, "the

issues presented are in large measure legal trivia."9 He has

proposed relegating these claims to special tribunals that would

not have the characteristics of the federal court, such as life

tenure for judges, procedural rules to protect litigants and the

right to appeal all the way to the Supreme Court. As he puts it,

"there would be a trial division from which appeals would be

funneled to an appellate administrative court, and the litigation

would end there. "1<-)

8In one other case, Judge Bork was required to construe a
federal statute in a claim involving disabled people. In
Paralyzed Veterans of America v. Civil Aeronautics Board. 752
F.2d 694 (D.C. Cir. 1985)(denial of rehearing en bane). rev'd sub
nom Department of Transportation v. Paralyzed Veterans of
America. 106 S. Ct. 2705 (1986), the question was whether
commercial airlines were recipients of federal financial
assistance for the purpose of section 504 of the Rehabilitation
Act of 1973, as amended (if so, they would be subject to the
act's nondiscrimination requirement). Judge Bork opined that the
airlines did not directly receive such assistance, so they were
not covered. The Supreme Court ultimately accepted this
interpretation of the act.

9Bork, Dealing with the Overload in Article III Courts, 70
F.R.D. 231, 238 (1976). Judge Bork repeated these views in his
1983 speech to the South Carolina Bar, cited at footnote 1.
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What kinds of cases would Judge Bork relegate to this forum?

His list is breathtaking, encompassing major environmental laws

and virtually every federal statute of concern to a disabled

person — Social Security, Food Stamps, the Federal Employers'

Liability Act and the Occupational Safety and Health Act, among

others — and "many prisoners' suits." If such proposals were

adopted, along with Judge Bork's views on constitutional rights,

it is fair to say that federal courts would no longer hear cases

concerning infringement of the rights of a disabled person.

Conclusion

During the past 15 years, disabled people have relied

extensively on the courts to protect them from the prejudices of

the larger society and from mistreatment that stems from those

prejudices. While not entirely hospitable to the claims of

disabled people, the Supreme Court has nevertheless unanimously

affirmed the existence of their substantive constitutional rights

and has demanded that publicly administered programs — mental

institutions, schools, health-care and income-support programs

and others — be subject to due process and equal protection

standards. Judge Bork would destroy this consensus. He shows

overt hostility to the very underpinnings of these decisions and,

indeed, to any attempt to forge protections for disabled people

through the United States Constitution.

September 11, 1987
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Mental Health Law Project
2021 L Street NW Suite 800 Washington DC 2003&4909 [202)467-5730

October 2, 1987

Diana Huffman
Staff Director
Committee on the Judiciary
SD-224 Dirksen Senate Office Building
Washington, D.C. 20510

Dear Ms. Huffman:

EBIC'ROSENTH"™ °"'"'"S The undersigned organizations urge your
mforromonseect.im opposition to the nomination of Robert Bork to the
JANETKING Supreme Court. We believe the future of America's
PH'ILLIPTCH'RISTOPHEFI 3 6 miHi°n citizens with disabilities will be
noBEBTRMooN deeply affected by this important decision. During
MARKHEMVV°SER the last 15 years, people with disabilities and the
New York office parents of children with disabilities have strug-
CINDVFREIDMUTTER gled for recognition of their civil rights. Robert
s'e'u'm "'uilmLTwa Bork's confirmation to the U.S. Supreme Court could
HOUSZIp"og'aZe"''"" undermine our hard-won victories, and diminish
mENESCHAEFER prospects for the work yet to be done.
ana Training

roLANDACOLUNS Our initial concerns about Judge Bork's
Board of Trustees qualifications stemmed from a review of his
DAVIDROTHMAN pno cfta.r positions on access to the courts, original intent,
-Sfo™!.™"*"""" 5 anc* e 9 u a l protection as stated in his articles,
CATHTR'NTDTYLEBEBEE speeches and judicial opinions. Although Judge
Aomcac, we AUS,,n n.as Bork retracted some of his previously expressed
To^aaTonio,Lch!idDev,wn,,n, views on equal protection during last week's
TOBERTTBURT' """""""" hearings, he reaffirmed theories of constitutional
/./e u» scwo/ interpretation which would not recognize critical
3*MaEimiOT?^pHn?a"vD constitutional rights of people with disabilities.
i'm'f"Z"»e%,i'":"""v Moreover, while he committed himself to uphold some
°c"n,a°nLm^ decisions with which he disagreed, his testimony
°RUCYJHEN"S"""V°" does little to allay the fears of a community which
= ™ s F,ecman«Bersoii as yet has few precedents upon which to rely.
'.^vuLnll"i"o'i''r7eTyo^ Disability law is a young and still-emerging
•""Sc"°° " ° " " " s area of civil rights law. Only recently have
*""»«,»«5UPPO,I cenm traditional notions about people with disabilities
HENTL HENRY been fundamentally challenged. Historically, people

vMianncMeant,cares,». with disabilities have been viewed as incapable of
"f)L™«s«™i|s»io.»M« functioning in "normal" society, pitiable, and
JAMESu KWEN dangerous to themselves and others. As a result,
xatnmgmn DC they have been subjected to exclusionary and
»*™an

Forl"™0°"/.,>?r?eAssociation discriminatory practices in all aspects of life.
Over the course of the last two decades,

however, the courts, especially the Supreme Court,
have begun to recognize that people with dis-
abilities have rights protected by the Constitu-
tion.
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Judge Bork's views concerning the role of the courts and the
methods for interpreting the Constitution threaten this progress.
In 1983, Judge Bork offered to the South Carolina Bar a particu-
larly troublesome analysis of the courts1 role:

With a degree of adventurism — some might call it
imperialism — unknown until thirty years ago, federal
courts have found in the Constitution a warrant for
thrusting themselves into areas of life that this nation
had always supposed properly governed by elected
officials: schools, mental homes, prisons . . . . The
results of all this have been horrendous.

The disability community is painfully aware that without what
Judge Bork terms "adventurism" by conscientious and thoughtful
federal judges, many people would still be neglected on the back
wards of institutions with little or no right to treatment. It is
precisely the willingness of the courts to derive substantive due
process rights from the rich history of constitutional law that
has offered a new life to people with disabilities. In Younabera
v. Romeo. 457 U.S. 307 (1982), the Supreme Court held — with no
dissent — that people with disabilities in institutions have
constitutional rights to food, clothing, shelter, medical care,
protection from harm and freedom from undue restraint, rights
nowhere specifically mentioned in the Constitution. Judge Bork's
theory of constitutional law would exclude rights such as these.

Equally disconcerting are Judge Bork's views on the right of
the poor and people with disabilities to seek judicial considera-
tion of claims of constitutional violations in the context of
public benefit programs. In a dissenting court of appeals opinion
regarding the Medicare program (Bartlett v. Bowen. 816 F.2d 695
(D.C.Cir. 1987)), Judge Bork expressed the view that Congress may
limit the courts' ability to hear cases related to federal benefit
programs, even when a person seeks to challenge the constitu-
tionality of the statute itself. In his view, the plaintiff could
be precluded from mounting her First Amendment challenge to a
provision of the Medicare Act because "for reasons of administra-
tive necessity, constitutional rules apply differently, or may not
apply at all, to benefit programs". His opinion has very disturb-
ing implications for people who are poor or who have disabilities,
since it could end the protection of the courts altogether in
programs like Food Stamps, Social Security Disability Insurance,
SSI, Medicare, Medicaid, Veterans Benefits, and many others.

Indeed, Judge Bork has advocated removing entirely from the
federal courts' jurisdiction many of the federal programs that
affect people with disabilities, such as Social Security and
Medicare. It appears he would close the federal courts to some of
the most important entitlement claims of citizens with disabili-
ties.
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We are also deeply concerned about the relative vulnerability
of still-emerging legislative mandates that have yet to be
thoroughly reviewed in the courts. Section 504 of the Rehabilita-
tion Act, enacted by Congress in 1973, bans discrimination on the
basis of handicapping condition in federally assisted and federal-
ly conducted programs. The Education for All Handicapped Children
Act (P.L. 94-142), passed by Congress in 1975, established for the
first time the right of all children with disabilities to a free
appropriate public education in the least restrictive environment.
The case law interpreting these statutes and their regulations is
still in the early stages and their effectiveness will depend
greatly on future judicial interpretations.

Judge Boric's hesitancy to extend constitutional protections
to minorities and his very narrow interpretations of civil rights
statutes could halt the progress of the disability civil rights
movement and reverse the legislative and judicial victories of the
last decade. As a community that has already waited too long to
enjoy basic rights most Americans take for granted, we cannot
overstate the importance of the decision you are now making.

On behalf of this country's citizens with disabilities, we
urge you to reject the nomination of Robert Bork to the U.S.
Supreme Court.

Sincerely,

sonard S. Rubenstein

On behalf of:

ACLD, an Association for Children and Adults with Learning
Disabilities

American Association for Counseling and Development
American Association for Partial Hospitalization
The Association for Persons with Severe Handicaps
American Association of Children's Residential Centers
American Association on Mental Deficiency
American Disabled for Accessible Public Transit
American Orthopsychiatric Association
Association for Retarded Citizens - United States
Association on Handicapped Student Service Programs in Post

Secondary Education
Center for Law and Social Policy
Disability Rights Education and Defense Fund
Epilepsy Foundation of America
Facing the Challenge
International Association of Psychosocial Rehabilitation Services
Mental Health Law Project
(continued on the next page)
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National Alliance of Mental Patients
National Association of Protection and Advocacy Systems
National Center for Law and the Deaf
National Council of Independent Living
National Education Association
National Mental Health Association
National Mental Health Consumers' Association
National Organization for Rare Disorders
National Spinal Cord Injury Association
World Institute on Disability
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Mr. Chairman:

My name is Leonard Rubenstein. I am Legal Director of the

Mental Health Law Project, a non-profit, public interest

organization one of whose principal goals over the past 15 years

has been to bring people with mentally disabilities under full

protection of the constitution and the nation's laws.

This testimony explains in greater detail concerns about

Judge Bork, previously articulated by 2 6 national organizations

of people with mental and physical disabilities and their

families, advocates, treatment professionals and service

providers in a letter submitted to members of the Judiciary

Committee. A copy of that letter is attached to this testimony.

The nomination of Robert Bork to the Supreme Court raises

grave concerns for the legal rights of disabled people. This

paper reviews Judge Bork's philosophy and its implications for

disabled people as reflected in his judicial opinions, his

scholarly writings and his speeches. We conclude that if his

views on constitutional rights, on the right of access to the

courts and on constitutional requirements for the administration

of public benefit programs prevail, disabled people could find

themselves virtually without constitutional protection against

victimization based on their disabilities.

Judge Bork's judicial philosophy rests on what may be called

radical majoritarianism — a notion that the executive and

legislative branches, representing the majority, may impose on

minorities their values, choices and aversions. He holds that

courts must generally defer to the decisions of the other two

branches of government and that restraints on government action

are limited to those rights specifically mentioned in the
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constitutional text. In addition, he restricts the ability of

people whose rights may have been violated of the opportunity to

bring their cases to the federal court for resolution.

This approach can leave minorities in general and disabled

people in particular without judicial protection. Indeed, Judge

Bork has been quite explicit in criticizing federal courts for

becoming involved in issues concerning the rights of many power-

less groups, including institutionalized disabled people:

With a degree of adventurism — some might call it imperial-
ism — unknown until thirty years ago, federal courts have
found in the Constitution a warrant for thrusting themselves
into areas of life that this nation had always supposed
properly governed by elected officials: Schools, mental
homes, prisons . . . The results of all this have been
horrendous. 1

Such a view has not been adopted by any member of the Supreme

Court — not even Justice Rehnquist or former Chief Justice

Burger — for at least half a century.

The Dilution of Constitutional Rights

Judge Bork believes that constitutional rights do not exist

unless they are explicitly mentioned in the text of the Constitu-

tion. He has stated, for example, that there is no constitution-

al right of privacy and that he does not believe any substantive

due process rights can be derived from the Constitution. Rather,

according to Judge Bork, these rights are based on nothing more

than "amorphous generalizations" because "the Constitution itself

provides neither textual nor structural guidance" concerning

them. Franz v. United States, 712 F.2d 1434, 1438 (Separate

Statement of Judge Bork). This view contradicts every substantive

1Bork, R., Speech to South Carolina Bar, January 15, 1983.

2
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due process and privacy case decided in the last 20 years. For

example, he believes that Griswold v. Connecticut. 314 U.S. 479

(1965), striking down a law forbidding married couples to obtain

contraceptives, and all subsequent cases concerning the right of

privacy were illegitimate exercises of judicial power.

While Judge Bork has not specifically mentioned the case,

this position necessarily leads to the conclusion that the

Supreme Court's landmark decision in Youncrberq v. Romeo. 457 U.S.

307 (1982), was wrongly decided. Romeo held that mentally

retarded individuals in state custody have specific, constitu-

tionally guaranteed substantive rights: the rights to adequate

food, clothing and shelter, to medical care, to safe conditions

and protection from harm, to freedom from undue bodily restraint

and to habilitation necessary to fulfill one's rights to safety

and freedom from undue restraint. Judge Bork's philosophy would

recognize none of them.

Even when rights are recognized through a conventional

reading of a constitutional text, Judge Bork often demurs. For

example, notwithstanding the great statement of equality in the

Fourteenth Amendment that no state may "deny to any person within

its jurisdiction the equal protection of the laws," Judge Bork in

the past argued that the clause applies only to black people and

perhaps members of ethnic and religious minorities:

The equal protection clause has two legitimate meanings. It
can require formal procedural equality, and, because of its
historical origins, it does require that government not dis-
criminate along racial lines. But much more than that cannot
properly be read into the clause. The bare concept of
equality provides no guide for courts. All law discrimina-
tes and thereby creates inequality. The Supreme Court has
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no principled way of saving which non-racial inequalities
are impermissible.^ (emphasis added).

The consequence of this conclusion, for Judge Bork, is that

the majority can impose its prejudices, its values and its

morality on minorities with few constraints. In fact, in Judge

Bork's view, the very nature of democracy entitles the majority

to impose its wishes on a disliked minority. He has written that

"when the Constitution does not speak to the contrary, the

choices of those put in authority by the electoral process, or

those who are accountable to such persons, come before us not as

suspect because majoritarian but as conclusively valid for that

very reason." Dronenberg v. Zech, 741 F.2d 1388, 1397 (D.C. Cir.

1984) (upholding Navy's authority to discharge homosexuals).

It follows that disabled people are stripped of all con-

stitutional rights to equal treatment. According to this view,

City of Cleburne v. Cleburne Living Center. 473 U.S. 432 (1985),

which struck down a municipality's use of zoning authority to

exclude a group home for mentally retarded people, was wrongly

decided. In that case, the Supreme Court examined the reasons

for the city's exclusion of the group home, and found them to be

premised on irrational prejudice against and fear of mentally

retarded people. But if the majority can impose its values and

prejudices on any group it dislikes (other than racial and ethnic

minorities), there would be no constitutional impediment to the

city's actions.

2Bork, Neutral Principles and Some First Amendment Problems,
47 Indiana Law Journal 1, 11 (1971).
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Judge Bork has testified that his views on equal protec-

tion have now changed, so that he recognizes that all people are

subjects to its mandate. He further stated that he would apply

the rational basis test to all claims of a violation of the

guarantee of equal protection of the law. He did not address the

critical question how he would apply the test, and we have grave

concerns about his approach to that fluid standard, especially in

view of his general view that it is rational for a majority to

impose its wishes on a minority.

Put together, his due process and equal protection

positions lead to even more disturbing implications, particularly

in the area of state regulation of sexual activity. Because, in

his view, no constitutional right of privacy exists, regulation

of any sexual conduct infringes a person's rights no more than

the regulation of smoke pollution:

Why is sexual gratification nobler than economic
gratification? There is no way of deciding these
matters other than by reference to some system of moral
or ethical values that has no objective or intrinsic
validity of its own and about which men can and do
differ. . . . The issue of the community's moral and
ethical values, the issue of the degree of pain an
activity causes, are matters concluded by the passage
and enforcement of the laws in question. The judiciary
has no role to play other than that of applying the
statutes in a fair and impartial manner.-3

Free rein in regulation of "sexual gratification," in Judge

Bork's view, extends to government authority to sterilize. He

has written that the Supreme Court was wrong when, in Skinner v.

Oklahoma, 316 U.S. 535 (1942), it unanimously struck down a law

3Id. at 10.
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requiring certain convicted felons to be sterilized.4 Even to

the extent that, as a court of appeals judge, Bork recognized his

obligation to follow Griswold and other Supreme Court cases on

privacy rights, he opined that lower court judges could not apply

them to contexts other than the specific factual situation in

which they arose because the Supreme Court "did not indicate what

other activities might be protected by the new right of privacy

and did not provide any guidance for reasoning about future

claims laid under that right."5

Given these views, we are greatly concerned about Judge

Bork's willingness to protect the rights of disabled people to

sexual expression and to recognize rights which would prevent

their involuntary sterilization.

The Closing of the Federal Courts

In addition to diluting their constitutional rights, Judge

Bork would deprive disabled people of the most important remedy

for violation of their remaining rights: their opportunity to

bring to the federal courts claims of infringement of rights that

even he must concede exist, including those specifically es-

tablished by federal statute. He has interpreted concepts such

as standing and sovereign immunity to prevent suits from being

heard in the federal courts. And his construction of laws that

confer the right to challenge government actions would, if

adopted by the Supreme Court, severely impair or even curtail

altogether citizens1 ability to litigate violations of their

4Id. at 12.

5 Dronenbura v. Zech, 741 F.2d 1388, 1393 (D.C. Cir. 1984).

6
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rights in the federal courts. Moreover, he has advocated the

final step of statutory change that would end the federal courts1

jurisdiction to hear cases concerning most of the federal

programs that are critically important to disabled people.

These restrictions are based on a notion that the United

States Constitution does not give people who, because of poverty

or disability, participate in government benefit programs the

same kinds of due process rights other citizens have in their

relations with government. His views are most apparent in a

recent case in which he wrote a vehement dissent, Bartlett v.

Bowen. 816 F.2d 695 (D.C. Cir. 1987). The issue there was

whether Congress had intended the Medicare Part A rule limiting

judicial review to claims greater than $1,000 to govern challen-

ges to the constitutionality of the Medicare statute itself. The

subsidiary question was whether, if Congress had so intended, it

had the constitutional authority to do so.

The majority, applying conventional doctrines, held that

Congress did not intend to limit constitutional challenges in

cases where at least $1,000 was at stake, but that even if it had

wanted to do so, it could not pass an unconstitutional law and

then prohibit the courts from reviewing it. Judge Bork dis-

sented. He agreed that Congress could not deprive a person

against whom the government was taking an enforcement action of a

forum to challenge the constitutionality of the law under which

the government acted. But he added that "the practical neces-

sities of the welfare state" justified excluding recipients of

government benefits from such a forum. 816 F.2d at 723. In one

extraordinary passage, he read Supreme Court decisions to mean

7
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that "for reasons of administrative necessity, constitutional

rules apply differently, or may not apply at all, to benefit

programs" (emphasis added). id.

If this theory, utterly at odds with settled legal prin-

ciples, were adopted as a matter of constitutional law,6 Congress

could set conditions for the receipt of public benefits and

appeal of adverse decisions that would violate the rights of

recipients, and could then deprive them of the right to litigate

the violations. Indeed, this passage suggests that Congress and

the states need not provide recipients any due process rights at

all in the administration of benefit programs — a proposition

the Supreme Court has for decades rejected.

While this conclusion seems extreme, it is confirmed by

Judge Bork's own statements. In Bartlett. the majority expressed

a concern that adopting Judge Bork's ̂ dissenting view would permit

Congress to enact a benefit program available to whites only,

with a provision insulating the law from judicial scrutiny. 816

F.2d at 711. Judge Bork's response conceded that very pos-

sibility, responding only that "constitutional doctrines cannot

be framed to guard against every hypothetical evil. Much must be

left to the wisdom and integrity of elected representatives."

6This theory illustrates another aspect of Judge Bork's
views on constitutional law. He argues consistently against the
"creation" of rights not explicitly mentioned in the Constitution
on the ground that courts must be faithful to the text and not
impose their own values in the guise of constitutional law. But
he does not hesitate to find limitations on individual rights
that cannot possibly be based on the text, but are based rather
on his own personal views — here the "necessities of the welfare
state."

8
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Id. at 729 n. 15. In short, if a legislature chose to engage in

such rampant discrimination, there would be no remedy.

His dissent in Bartlett also offers an example of Judge

Bork's efforts to limit litigants' access to courts. There, he

articulated the view that waivers of sovereign immunity require

unmistakable congressional intent. This pits Bork against a

unanimous Supreme Court in Bowen v. City of New York, which held

that, notwithstanding the statute's silence on the question,

courts have the authority to extend time deadlines for challenges

to unlawful practices in the administration of disability

programs by the Social Security Administration. Elsewhere, he

has very narrowly interpreted the rule allowing associations or

organizations to sue on behalf of their members and has otherwise

severely restricted rules on standing.

Judge Bork's readiness to close the federal courts to poor

and disabled people is evident, too, in his dissenting opinion in

Robbins v. Reagan. 780 F.2d 37 (D.C. Cir. 1985), which chal-

lenged, under the Federal Administrative Procedure Act, the

government's decision to close a shelter for homeless people.

That act permits courts to review all federal agency decisions

that are not by law "committed to agency discretion." This

exception to the availability of judicial review has always been

considered extremely narrow. Yet Judge Bork construed it so

broadly that no matter how improperly the government acted, its
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decision to close the shelter would be untouchable by the

courts.7

Finally, Judge Bork has advocated closing the federal courts

once and for all to claims by disabled and other disadvantaged

people by altering the jurisdictional statutes of the federal

courts to exclude "welfare state" claims where, in his view, "the

issues presented are in large measure legal trivia."8 He has

proposed relegating these claims to special tribunals that would

not have the characteristics of the federal court, such as life

tenure for judges, procedural rules to protect litigants and the

right to appeal all the way to the Supreme Court. As he puts it,

"there would be a trial division from which appeals would be

funneled to an appellate administrative court, and the litigation

would end there."9

What kinds of cases would Judge Bork relegate to this forum?

His list is breathtaking, encompassing major environmental laws

and virtually every federal statute of concern to a disabled

7In one other case, Judge Bork was required to construe a
federal statute in a claim involving disabled people. In
Paralyzed Veterans of America v. Civil Aeronautics Boardf 752
F.2d 694 (D.C. Cir. 1985)(denial of rehearing en bane), rev'd sub
nom Department of Transportation v. Paralyzed Veterans of
America. 106 S. Ct. 2705 (1986), the question was whether
commercial airlines were recipients of federal financial assist-
ance for the purpose of section 504 of the Rehabilitation Act of
1973, as amended (if so, they would be subject to the act's
nondiscrimination requirement). Judge Bork opined that the
airlines did not directly receive such assistance, so they were
not covered. The Supreme Court ultimately accepted this inter-
pretation of the act.

8Bork, Dealing with the Overload in Article III Courts, 70
F.R.D. 231, 238 (1976). Judge Bork repeated these views in his
198 3 speech to the South Carolina Bar, cited at footnote 1.

9ld.

10



4833

person — Social Security, Food Stamps, the Federal Employers'

Liability Act and the Occupational Safety and Health Act, among

others — and "many prisoners' suits." If such proposals were

adopted, along with Judge Bork's views on constitutional rights,

it is fair to say that federal courts would no longer hear cases

concerning infringement of the rights of a disabled person.

Conclusion

During the past 15 years, disabled people have relied

extensively on the courts to protect them from the prejudices of

the larger society and from mistreatment that stems from those

prejudices. While not entirely hospitable to the claims of

disabled people, the Supreme Court has nevertheless unanimously

affirmed the existence of their substantive constitutional rights

and has demanded that publicly administered programs — mental

institutions, schools, health-care and income-support programs

and others — be subject to due process and equal protection

standards. Judge Bork would destroy this consensus. He shows

overt hostility to the very underpinnings of these decisions and,

indeed, to any attempt to forge protections for disabled people

through the United States Constitution.

For these reasons, we urge that Judge Bork not be confirmed

as Associate Justice of the Supreme Court of the United States.

11
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Le°»'/0?,ecw/RUBENSTEIN T n e Honorable Joseph Biden
AHLENES KANTER Chairman
^ A ^ S T E F A N Committee on the Judiciary
JOSEPH'°MANES United States Senate
smoreoiicy Maw Washington, D.C. 20530

BETH°CAH"ER ' " ' Dear Senator Biden:

E B I C B O S E ' N T H A " S " ' C ' " " " T n e unt^ersigneti organizations urge your
1nLmit?onHs!£!Mst opposition to the nomination of Robert Bork to the
JANETKING Supreme Court. We believe the future of America's
PWL'IP*A"'CH'RISTOPHER 3 6 m i l l i o n citizens with disabilities will be
ROBFRTR MHOONTOPHER deeply affected by this important decision. During
MARKHEMW°GER the last 15 years, people with disabilities and the
Mew York office parents of children with disabilities have strug-
CINDVPREIDMUTTER gled for recognition of their civil rights. Robert
o,,,co, ».»to*soof B o r k ' s c o n f i r m a t i o n t o t h e U . S . Supreme C o u r t c o u l d
Ho«'«JBn"g',mm'"''"" undermine our hard-won victories, and diminish
IRENESCHAEFER prospects for the work yet to be done.

YOLANDACOLLINS Our initial concerns about Judge Bork's
Board of Trustees qualifications stemmed from a review of his

positions o n a c c e s s to the courts, original intent,
coMge„/Physic,™ands'u'onus and equal protection as stated in his articles,
cc-nmoi,umiersity speeches and judicial opinions. Although Judge
S"oHc«iNin°AIiE»°Er«xE.s Bork retracted some of his previously expressed
BARBARABSLUM views on equal protection during last week's
ROBERTA"BURT""""™'° ' " "*" ' hearings, he reaffirmed theories of constitutional
rat,L*»school interpretation which would not recognize critical
JAMESo CLEMENTS MO constitutiona 1 rights of people with disabilities.
£moVun«a°'s,tt"

c"""v Moreover, while he committed himself to uphold some
JOHNOELMAN decisions with which he disagreed, his testimony
founiamHOUM «ew vort does l i t t l e to allay the fears of a community which
£™sEFr«m™SiBerson as yet has few precedents upon which to rely.

oX»i"lL™w Disability law is a young and still-emerging
La* schMat omens area of civil rights law. Only recently have
o^ZTo-^lpMenceSupponcanm traditional notions about people with disabilities
BRENTL HENRY been fundamentally challenged. Historically, people
ueaianncHeaimcanoroup with disabilities have been viewed as incapable of
1egI°A,dLso°e!ySoicieveiin<i functioning in "normal" society, pitiable, and
JAMESL KUNEN dangerous to themselves and others. As a result,
wamngton oc they have been subjected to exclusionary and
"me'°caJ:onhopsych!a'!°cnssc,c,ai,on discriminatory practices in all aspects of l i fe .

Over the course of the last two decades,
however, the courts, especially the Supreme Court,
have begun to recognize that people with dis-
abilities have rights protected by the Constitu-
tion.



4835

The Honorable Joseph Biden
October 2, 1987
Page Two

Judge Bork's views concerning the role of the courts and the
methods for interpreting the Constitution threaten this progress.
In 1983, Judge Bork offered to the South Carolina Bar a particu-
larly troublesome analysis of the courts' role:

With a degree of adventurism — some might call it
imperialism — unknown until thirty years ago, federal
courts have found in the Constitution a warrant for
thrusting themselves into areas of life that this nation
had always supposed properly governed by elected
officials: schools, mental homes, prisons . . . . The
results of all this have been horrendous.

The disability community is painfully aware that without what
Judge Bork terms "adventurism" by conscientious and thoughtful
federal judges, many people would still be neglected on the back
wards of institutions with little or no right to treatment. It is
precisely the willingness of the courts to derive substantive due
process rights from the rich history of constitutional law that
has offered a new life to people with disabilities. In Youngberq
v. Romeo. 457 U.S. 307 (1982), the Supreme Court held — with no
dissent — that people with disabilities in institutions have
constitutional rights to food, clothing, shelter, medical care,
protection from harm and freedom from undue restraint, rights
nowhere specifically mentioned in the Constitution. Judge Bork's
theory of constitutional law would exclude rights such as these.

Equally disconcerting are Judge Bork's views on the right of
the poor and people with disabilities to seek judicial considera-
tion of claims of constitutional violations in the context of
public benefit programs. In a dissenting court of appeals opinion
regarding the Medicare program (Bartlett v. Bowen. 816 F.2d 695
(D.C.Cir. 1987)), Judge Bork expressed the view that Congress may
limit the courts' ability to hear cases related to federal benefit
programs, even when a person seeks to challenge the constitu-
tionality of the statute itself. In his view, the plaintiff could
be precluded from mounting her First Amendment challenge to a
provision of the Medicare Act because "for reasons of administra-
tive necessity, constitutional rules apply differently, or may not
apply at all, to benefit programs". His opinion has very disturb-
ing implications for people who are poor or who have disabilities,
since it could end the protection of the courts altogether in
programs like Food Stamps, Social Security Disability Insurance,
SSI, Medicare, Medicaid, Veterans Benefits, and many others.

Indeed, Judge Bork has advocated removing entirely from the
federal courts' jurisdiction many of the federal programs that
affect people with disabilities, such as Social Security and
Medicare. It appears he would close the federal courts to some of
the most important entitlement claims of citizens with disabili-
ties.

3-375 0 - 8 9 - 3 0
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We are also deeply concerned about the relative vulnerability
of still-emerging legislative mandates that have yet to be
thoroughly reviewed in the courts. Section 504 of the Rehabilita-
tion Act, enacted by Congress in 1973, bans discrimination on the
basis of handicapping condition in federally assisted and federal-
ly conducted programs. The Education for All Handicapped Children
Act (P.L. 94-142), passed by Congress in 1975, established for the
first time the right of all children with disabilities to a free
appropriate public education in the least restrictive environment.
The case law interpreting these statutes and their regulations is
-still in the early stages and their effectiveness will depend
greatly on future judicial interpretations.

Judge Bork's hesitancy to extend constitutional protections
to minorities and his very narrow interpretations of civil rights
statutes could halt the progress of the disability civil rights
movement and reverse the legislative and judicial victories of the
last decade. As a community that has already waited too long to
enjoy basic rights most Americans take for granted, we cannot
overstate the importance of the decision you are now making.

On behalf of this country's citizens with disabilities, we
urge you to reject the nomination of Robert Bork to the U.S.
Supreme Court.

Sincerely,

Leonard S. Rubenstein

On behalf of:

ACLD, an Association for Children and Adults with Learning
Disabilities

American Association for Counseling and Development
American Association for Partial Hospitalization
The Association for Persons with Severe Handicaps
American Association of Children's Residential Centers
American Association on Mental Deficiency
American Disabled for Accessible Public Transit
American Orthopsychiatric Association
•Association for Retarded Citizens - United States
Association on Handicapped Student Service Programs in Post

Secondary Education
Center for Law and Social Policy
Disability Rights Education and Defense Fund
Epilepsy Foundation of America
Facing the Challenge
International Association of Psychosocial Rehabilitation Services
Mental Health Law Project
(continued on the next page)
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National Alliance of Mental Patients
National Association of Protection and Advocacy Systems
National Center for Law and the Deaf
National Council of Independent Living
National Education Association
National Mental Health Association
National Mental Health Consumers' Association
National Organization for Rare Disorders
National Spinal Cord Injury Association
World Institute on Disability
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PRESIDENT AND GENERAL COUNSEL
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100th CONGRESS
1st SESSION

October 5, 1987

I am Antonia Hernandez, the President and General Counsel of

the Mexican American Legal Defense and Educational Fund

("MALDEF"). This Statement is submitted on behalf of MALDEF in

opposition to Senate confirmation of Robert H. Bork as an

Associate Justice of the United States Supreme Court.

In this Statement, I address hereafter three primary

matters: (1) the basis of MALDEF's opposition to Robert H. Bork;

(2) Judge Bork's written record of antagonism to many of the

cornerstones of modern civil rights law which protect the rights

of Hispanics; and (3) Judge Bork's continued opposition to the

rights of Hispanics as demonstrated by his testimony before this

Committee.

I. MALDEF's Opposition to Judge Bork

MALDEF's Board of Directors is geographically and

politically diverse. Our Board Members reside throughout the

United States: from California east to New York, from Texas

north to Illinois, and from many states in between. Some are

business leaders, others are lawyers; some are Republicans and
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others are Democrats. All are committed to the civil rights of

Hispanics.

Notwithstanding the diversity on our Board/ MALDEF's Board

of Directors voted unanimously this summer to oppose the

confirmation of Judge Bork.

In order to understand the unanimity of,this vote and the

fear that Hispanics have of Judge Bork, this Committee as well as

the full Senate should understand that the scope of

discrimination practiced against Mexican Americans and other

Hispanics primarily in the Southwest was — for more than a

century — nearly as severe as if not equally as severe as the

discrimination practiced against Blacks primarily in the South.

This discrimination dates back to the period following the

1948 Treaty of Guadalupe-Hidalgo, through which Mexico ceded to

the United States territory which would become the states of

Arizona, California, Colorado, New Mexico, and Texas, and which

would become parts of Nevada and Utah. Article IX of that Treaty

guaranteed all persons of Mexican origin continuing to reside in

that territory not only United States citizenship but also "the

enjoyment of all the rights of the citizens of the United States

according to the principles of the Constitution," including of

course "free enjoyment of their liberty and property." Despite

these guarantees, what the once-Mexican population received

instead was more than a century of subjugation.

The first to go was our land. The next was the effective

eradication of our right to vote. Government-enforced and

private segregation followed, as did brutality and lynchings.

This history is sordid, and it is summarized in the introduction

— titled "Origins" — to a MALDEF report, Diez Anos. This

introduction is attached hereto as an appendix.

Although the racial injustice suffered by Hispanics during

this period was parallel to that suffered by Blacks, we — like

America's Blacks — were finally given hope in 1954 by the United

States Supreme Court. In fact, two weeks before the Supreme

Court in Brown v. Board of Education of Topeka, 347 U.S. 383

(1954), unanimously held school segregation unconstitutional, the

Court unanimously decided in Hernandez v. Texas, 347 U.S. 475
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(1954), that the exclusion of Mexican Americans from juries in

Texas violated the Constitution's equal protection clause. In

the following years, it continued to be the Supreme Court — and

thereafter also Congress — that began to restore our basic civil

rights.

With this history in mind, MALDEF's Board of Directors voted

unanimously this summer to oppose the confirmation of Judge Bork,

for two reasons. First, Judge Bork's extensive writings and

statements demonstrated his steadfast antagonism to the

cornerstones of modern civil rights law, and thus his steadfast

opposition to the civil rights of Hispanics. Second, with the

ideological balance of the Supreme Court at issue, a nominee with

Judge Bork's record would tip the Court against the civil rights

of Hispanics.

II. Judge Bork's Written Record of Antagonism to Civil Rights

In various writings and statements prior to his testimony

before this Senate Judiciary Committee, Robert Bork had

repeatedly made clear his steadfast antagonism to many of the

cornerstones of modern civil rights law, and, as such, his

steadfast opposition to the rights of Hispanics. The following

examples are illustrative.

A. Voting Rights

In the extremely important area of voting rights, two of the

most celebrated decisions of the Warren Court were the seminal

"one-person one-vote" reapportionment decisions in Baker v. Carr,

369 U.S. 186 (1962), and Reynolds v. Sims, 377 U.S. 533 (1964).

These decisions and their progeny have been critical to the

ability of Hispanic citizens to secure political representation.

Although these decisions quickly won widespread acceptance as a

matter of fundamental constitutional law, they have been opposed

by Robert Bork. In fact, in his now-famous 1971 law review

article, Judge Bork wrote that "Chief Justice Warren's opinions

in this series of cases are remarkable for their inability to

muster a single respectable supporting argument." See Bork,

"Neutral Principles," 47 Indiana Law Review 1, 18 (1971).

In another important voting rights case, Harper v. Virginia
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State Board of Elections, 383 U.S. 663 (1966), the Supreme Court

struck down Virginia's poll tax law, a classic means of

disenfranchising minority and poor voters, as unconstitutional

under the Fourteenth Amendment. This decision too has been

challenged by Judge Bork. In his view, there simply was "no

evidence or claim of racial discrimination." See Hearings Before

the Senate Committee on the Judiciary on the Confirmation of

Robert Bork as Solicitor General, 93rd Cong., 1st Sess. 17

(1973).

As part of the Voting Rights Act of 1965, Congress banned

the use of English literacy tests, another classic means of

disenfranchising Hispanic and other minority voters, in order to

protect the right to vote. This ban on English literacy tests

was upheld by the Supreme Court the following year in Katzenbach

v. Morgan, 384 U.S. 641 (1966). Several years later, the Supreme

Court unanimously upheld Congress1 similar ban on all literacy

tests, Oregon v. Mitchell, 400 U.S. 112 (1970). According to

Judge Bork, both of these decisions were wrongly decided. In

fact, in Judge Bork's view, "each of these decisions represents

very bad, indeed pernicious, constitutional law." See Hearings

Before the Subcommittee on Separation of Powers of the Senate

Committee on the Judiciary on S. 158, 97th Cong., 1st Sess. 310,

314 (1981).

B. Affirmative Action

The Supreme Court's many decisions on affirmative action,

beginning with Regents of the University of California v. Bakke,

438 U.S. 265 (1978), have upheld affirmative action for Hispanics

and other minorities in a variety of contexts. Most of these

decisions were 5-4 decisions with former Justice Powell in the

majority, and often with Justice Powell writing the majority

opinion or the swing-vote opinion as in Bakke. Judge Bork, in

contrast, is an opponent of affirmative action. Commenting on

former Justice Powell's swing-vote opinion in Bakke, Judge Bork

argued that, "in constitutional terms, his argument is not

ultimately persuasive." See Bork, "The Unpersuasive Bakke

Decision," Wall Street Journal (July 21, 1978). In fact, Judge

Bork also argued that the constitutional grounding of affirmative
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Action "offends both ideas of common justice and the Fourteenth

Amendment's guarantee of equal protection." Id.

C. Civil Rights Remedies

In 1972, the Nixon Administration advocated and sought

enactment of legislation severely curtailing the school

desegregation remedies which the Supreme Court had approved as

constitutionally necessary to cure violations of the Fourteenth

Amendment, and which have been necessary to improve the inferior

education provided to Hispanic and other minority students.

Hundreds of law professors expressed the view that the

legislation was unconstitutional under Article III of the

Constitution. Only two law professors supported the

constitutionality of this legislation. One was Robert Bork. See

Searings Before the Subcommittee on Education of the Senate

Committee on Labor and Public Welfare on the Equal Educational

iQpportunity Act of 1972, 92nd Cong., 2nd Sess. (1972).

Four years later, during the Presidential primary campaigns,

Solicitor General Bork drafted a brief for the United States

•urging the Supreme Court to grant review to the Boston school

desegregation case and to curtail the school desegregation

rim—'dies in that ease. in *n unusual administrative step, Robert

Bork's proposal was overruled by Attorney General Edward Levi.

No brief was filed. The Supreme Court declined review. See

Orfield, Must We Bus? 352-53 (Brookings, 1978).

Also as Solicitor General, Robert Bork filed a brief in the

Supreme Court attacking the imposition of interdistrict fair

housing remedies favoring minorities, even though the federal

government had participated in the racially discriminatory

placement of segregated public housing. Bork lost unanimously.

Hills v. Gautreaux, 425 U.S. 284 (1976).

D. Language Discrimination

Of special concern to Hispanics is the growing "English-

only" movement which runs contrary to constitutional guarantees.

For example, in Meyer v. Nebraska, 262 U.S. 390 (1923), a case of

extraordinary importance today in challenging natavist English-

only legislation, the Supreme Court struck down as violative of

substantive due process under the Fourteenth Amendment a state
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statute which barred the teaching of any education course in any

language other than English. As an opponent of substantive due

process, Robert Bork has argued that Meyer was "wrongly decided."

See Bork, "Neutral Principles," 47 Indiana Law Review 1, 11

(1971).

E. Other Fundamental Issues

Robert Bork also disagrees with other fundamental principles

of constitutional law. For example, Shelley v. Kraemer, 334 U.S.

1 (1948), in which the Supreme Court held that the Fourteenth

Amendment prohibits state court enforcement of racially

restrictive covenants in the sale of property, was a landmark

case not only because of its holding but also because it was the

first case in which the Solicitor General filed an amicus brief

in a civil rights case. Opposing both the amicus position of the

United States and the decision by the Supreme Court, Judge Bork

has forcefully argued that there is no constitutional basis for

the Shelley decision. See Bork, "Neutral Principles," 47 Indiana

Law Journal 1, 15-17 (1971).

The first of the modern civil rights statutes enacted to

forbid segregation in the public and private sectors was the

omnibus Civil Rights Act of 1964, which had been introduced by

President Kennedy and which was enacted after Congress overcame a

Southern filibuster. A key portion of that Act is Title II,

which outlaws discrimination at lunch counters, in parks, and in

other places of public accommodation. Writing in opposition to

that legislation in 1963, Judge Bork argued that the proposed law

was "improper," that it was "legislation by which the morals of

the majority are self-righteously imposed upon a minority," that

it was an unwarranted "departure from freedom of the individual

to choose with whom he will deal," that it was thus premised upon

"a principle of unsurpassed ugliness," and that its enactment was

sought by a "mob coercing and disturbing other private

individuals." See Bork, "Civil Rights — A Challenge," The New

Republic (Aug. 31, 1963). Although Bork without remorse blithely

recanted his opposition a decade later during his confirmation

hearings on his nomination as Solicitor General, it must be kept

in mind that Bork in 1963 was no untutored youth but instead was
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a 35-year-old Yale law professor. Equally to the point, this is

the only position antagonistic to individual rights which Bork

had recanted prior to his testimony several weeks ago before the

Senate Judiciary Committee.

III. Judge Bork's Continued Opposition to the Civil Rights of
Hispanics

Through his testimony during his confirmation hearings

before this Senate Judiciary Committee, Judge Bork recanted a

number of his most controversial views but he dug himself in even

deeper as an extreme opponent of the fundamental constitutional

and civil rights which protect the rights of Hispanics and of

other minorities. He reaffirmed virtually all of his previous

positions antagonistic to civil rights. And he stated several

new and deeply disturbing positions.

A. Continued Opposition to Constitutional Rights

Robert Bork, amazingly, reaffirmed most of his previous

positions. For example, with regard to the Supreme Court's equal

protection decisions in such cases as Baker v. Carr and Reynolds

v. Sims requiring "one-person one-vote" — decisions which have

guaranteed fair political representation — Judge Bork declared

that "one-man one-vote is a fiasco." Transcript at 206 (Sept.

15, 1987). As to the Court's invalidation of poll taxes under

the equal protection clause in Harper v. Virginia State Board of

Elections, Judge Bork argued that this decision was "hard to

square with our constitutional history." Transcript at 199

(Sept. 15, 1987). With regard to Judge Bork's vigorous

disagreement with Katzenbach v. Morgan in which the Supreme Court

upheld Congress' banning of English literacy tests for voting,

Judge Bork reaffirmed that his "views on Katzenbach v. Morgan

have not changed." Transcript at 71 (Sept. 16, 1987). And, as

to state court enforcement of racially restrictive covenants in

the sale of property, which was held unconstitutional under the

equal protection clause in Shelley v. Kraemer, Judge Bork

continued to argue that there was and is no constitutional basis

for the Supreme Court's decision, Transcript at 125-27, 203-04

(Sept. 15, 1987); he added, surprisingly, that "it is fortunate

that the rationale upon which it was decided was not extended,"
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Transcript at 203 (Sept. 15, 1987).

B. Little or No Equal Protection

In addition to continuing his opposition to the cornerstones

of the constitutional guarantees under the Fourteenth Amendment's

equal protection clause, Judge Bork startlingly announced that

Hispanics, Blacks, and other minorities should not be specially

protected by the Fourteenth Amendment. According to Judge Bork's

new theory, government discrimination against Hispanics and other

minorities should no longer be subjected to strict scrutiny

requiring a compelling interest for any such discrimination.

Instead, according to Judge Bork, any such discrimination would

be constitutional so long as there was any reasonable basis for

it. Judge Bork's reasonable-basis test is akin to the extremely

lenient reasonable-basis test which currently is not applicable

to discrimination against Hispanics and other minorities, but

which is applicable to nonracia] distinctions such as age or

wealth. According to Judge Bork's theory, Hispanics would lose

the protection provided by the compelling-interest test, under

which intentional discrimination is always found to be

unconstitutional; discrimination against Hispanics instead would

be judged under a reasonable basis test, under which challenged

discrimination is almost always upheld as constitutional. To

illustrate the significance of this shift, it should be recalled

that enforced segregation was upheld in Plessy v. Ferguson, 163

U.S.537, 550-51 (1896), because eight Justices found it to be

reasonable. Judge Bork's position would very likely compel the

overruling of — among hundreds of other cases — MALDEF's

victory in Plyler v. Doe, 457 U.S. 202 (1982), where the Supreme

Court, in a 5-4 decision with Justice Powell in the majority,

held that it is a violation of the equal protection clause for a

state to deny undocumented children a free public education.

C. No Protection From Federal Government Discrimination

Possibly even more remarkable, Judge Bork announced that he

disagreed with the Supreme Court's decision in Boiling v. Sharpe,

347 U.S. 497 (1954), a companion case to Brown v. Board of

Education of Topeka, 347 U.S. 483 (1954). In Boiling, the Court
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held school segregation in the District of Columbia

unconstitutional by applying equal protection principles to the

federal government through the due process clause of the Fifth

Amendment. This unanimous decision, which has been adhered to in

dozens of decisions in the more than thirty years since Boiling

was decided, has effectively barred the federal government from

engaging in racial or national origin discrimination. Although

Judge Bork testified at his confirmation hearings that he would

not now overrule Boiling, Transcript at 154 (Sept. 16, 1987), he

nevertheless expressed his constitutional disagreement with

Boiling and its progeny on the ground that equal protection

principles do not apply to the federal government. In Judge

Bork's world, it is perfectly constitutional for the federal

government to discriminate against Hispanics, Blacks, and other

minorities.

Conclusion

For the foregoing reasons, Judge Robert H. Bork should not

be confirmed as an Associate Justice of the United States Supreme

Court.
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APPENDIX:

Introduction to Diez AnosT

ORIGINS

If the land of the Southwest could speak,
it would have an amazing story to tell
The characters would come from that
rich mixture of Indian, European, and
American races and cultures now known
as Mexican American. The story would
tell of a people who were conquered and
brutally subjugated but who carried on a
prolonged and persistent battle to main-
tain their dignity and regain their own
human rights

For ten years, the Mexican American
Legal Defense and Educational Fund has
played a critical role in the effort to gam
equal treatment and equal opportunity
for Chicanas and Chicanos in the United
States

_o the Nahua peoples, who
.nong the Indian forebears of to-

day's Mexican Americans, the south-
western part of the United States was the
home of " Aztlan," or "the place of the
herons " This was known as the ancient
birthplace of the highly developed Nahua
cultures After the conquest by Spain m
the 1500's, the Southwest became the
northern reaches of New Spam and then
of Mexico when independence from the
European power was finally won

The rhythm of life varied from place to
place in the and plains and fertile valleys
of Northern Mexico ranches in Texas
were run by the "vaquero" forerunners of
American cowboys, present-day New
Mexico was populated by farmers and
sheep or cattle grazers; and California
offered lumber-rich forests and a wealth
of minerals to its inhabitants The
pueblos, ranchos, farms, and mission set-
tlements which characterized the area
were laced together by the Spanish-
Catholic cultural bond which they
shared

From Mexico to the United
States
The expansiomstic fervor of the newly-
forming United States led to an influx of
Anglo settlers in the early 1800's They
began to covet the rich resources of the
region, and the fight was soon on to turn
Northern Mexico into the United States.
Tensions flared into full-fledged war
culminating in the 1848 Treaty of
Guadalupe-Hidalgo which ceded
Arizona, Texas, California, New Mexico,
Colorado, and parts of Utah and Nevada
to the United States for $15 million.

Article IX of the Treaty guaranteed to
Mexican-origin people "the enjoyment of
all the rights of the citizens of the United
States according to the principles of the
Constitution . free enjoyment of their
liberty and property, and . free exercise
of their religion without restrictions " In-
stead, what the once-Mexican population
received was more than a century of sub-
jugation
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The Land-Grab School Discrimination Job Discrimination

The first thing to go was the land
Legislative, financial, and other
maneuvers were used to deprive Mex-
icans of their ranches and farms In New
Mexico, heavy taxes were placed on land.
Many Mexicans lacked the money to pay,
and sold their lands to Anglos at auction.
Soon after, the high tax levies were
abolished. In some areas, Mexicans were
suddenly required to register their land.
Since notice of this fact was sparsely
posted, many failed to meet the deadline
and lost vast estates.

An early encounter with land-hungry
Texas authorities was described by
Chicano scholar, Americo Paredes, "The
Cerdas were prosperous ranchers near
Brownsville, but it was their misfortune
to live next to one of the 'cattle barons'
who was not through expanding yet. One
day, three Texas Rangers . . 'executed'
the elder Cerda and one of his sons as
cattle rustlers The youngest son fled
across the river, and thus the Cerda
ranch was vacated." According to an
eyewitness, when the remaining son
returned to Brownsville, he was stalked
"like a wild animal" and shot down by a
Ranger.

Political Exclusion
The newly-American Mexicans were not
familiar with United States politics and
politicians did nothing to educate them.
A small group of Anglos, who arrived in
El Paso, Texas after the war, im-
mediately took control of local politics
They "managed" the Mexican vote
through agents who were rewarded by
patronage. By 1870, El Paso had 12,000
inhabitants Only 80 of these were
Anglos, yet most of the elected offices and
the county's wealth were controlled by
Anglo-Americans.

In California, Mexican-origin people
were crowded out of the State Legislature
until, by the 1880's, no Spanish-sur-
named people could be found in public
office As early as 1856, Democratic party
bosses called a special convention in Los
Angeles to consider splitting the county
in two to increase Anglo political in-
fluence. It was the beginning of gerry-
mandering which still limits the political
voice of the Chicano community

Mexican American children were dis-
couraged from attending school Before
1938 "no Mexican Americans had at-
tended junior or senior high school" in
Pecos, Texas, according to a 1969 federal
government study Reliable community
contacts revealed that, prior to that time,
"there was a policy of not permitting
Mexican Americans to go beyond sixth
grade."

Those Chicanos who did manage to gain
an education did so in separate "Mexican
Schools." A 1925 Texas Educational
Commission described a typical example,
"It was a dilapidated 2 or 3 room build-
ing. The toilets were unscreened and the
grounds were poorly kept." Inferior
physical facilities were not the only evi-
dence of inequality. San Juan, Texas
schools in 1927 paid Anglo grammar
school teachers three times the wages of
Mexican School teachers, despite the fact
that the Mexican grammar school was
twice as large as the Anglo facility

By the end of the 1920's, according to
historian Charles Wollenberg, Chicanos
were the most segregated group m
California public schools This practice,
according to a 1929 education study, was
"based largely on the theory that the
Mexican is a menace to the health and
morals of the rest of the community "
Fifty years later, Chicanos would still be
more concentrated in segregated schools
than any other minority in the state

Deprived of virtually any means of build-
ing a decent economic base, the Mexican
American population was forced into the
employ of the newly-empowered Anglos
Nineteenth-century California legislator
G B Tingley expressed the prevailing
attitude toward Mexican-origin
workers, "Vicious, indolent, and dis-
honest . . with habits of life low and
degraded; an intellect but one degree
above the beast of the fields and not
susceptible of elevation, all these things
combined render such a class of human
beings a curse to any enlightened com-
munity."

During the 1800's many Chicanos worked
12 hours a day, 6 days a week in Arizona
mines, yet they received only half the
wages paid to Anglos "Mexican work"
was always the lowliest and most poorly
paid

Chicano farmworkers in Texas were not
considered human beings at all. Accord-
ing to historian Pauline Kibbe, who
wrote in 1946, they were "but a species of
farm implement that comes mysteriously
into being coincident with the maturing
of the cotton, that requires no upkeep or
special consideration during the period of
its usefulness, needs no protection from
the elements, and when the crop has been
harvested, vanishes into the limbo of
forgotten things — until the next harvest
aeason rolls around "

Abigail Heyman
15
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Southwest Brutality

King Fisher, the famous Texas gunman,
was once asked how many notches he had
on his gun He replied, "Thirty-seven —
not counting Mexicans " The flip remark
was a serious indication of the low value
that was, and still is, placed on Mexican
American life in the Southwest In the
late 1800's, Senator Dwyer recounted a
typical incident, "In passing through Bee
County, we heard of a Mexican, a quiet
citizen, who had been brutally murdered

by several Americans because the
Mexican would not go and play the fiddle
for them "

Lynchings and murders of Chicanos
became so common in California and
Texas that, in 1912, the Mexican Am-
bassador formally protested the
mistreatment of Mexicans and cited a
number of brutal incidents that had re-
cently taken place A series of brutal
Texas assaults on Chicanos were listed in
The Nation in 1922 and George Marvin
in World's Work described the prevailing
situation near the border, "the killing of
Mexicans in these last four years is
almost incredible Some Rangers have
degenerated into common man-killers
There is no penalty for killing, for no jury
along the border would ever convict a
white man for shooting a Mexican "

Abuse of Chicanos by Rangers and police
continued through the 1930's. In 1943,
according to the Los Angeles Herald Ex-
press, two hundred Navy men, angered
by scuffles with barrio youth, comman-
deered a taskforce of taxicabs and began
attacking zootsuited Chicanos in East
Los Angeles Time Magazine described
the scene: "The LAPD (Los Angeles
Police Department) practice was to ac-
company the caravan in police cars,
watch the beatings, and jail the victims
During the attacks, Mexican American
boys were dragged from the theatres,
stripped of their clothing, beaten, and left
naked on the streets " Police did nothing
to stop the attacking Navy men.

Southwest Justice

Courts of law have been a fruitless source
of justice for Mexican American victims
of s.ich abuses In 1947, for example, a
19-year-old Chicano boy was convicted of
murder in Hudsbeth Count}, Texas, even
though he was blind, mentally retarded,
retaliating to an attack on his aging
father, and was physically unable to have
the legally necessary intent to justify a
finding of first-degree murder

Despite these circumstances, an all-white
jury found the boy guilty of first-degree
murder and sentenced him to death On
appeal, the boy's attorney charged that
hehadnot been tried by a jury of his
peers, pointing out that though Hudsbeth
County was 50% Mexican American, no
Chicano had ever served on a jury He
cited a Supreme Court ruling that out-
lawed exclusion of blacks from juries
The appeals court held that the 14th
Amendment did not protect Mexican
Americans in the same way and the boy
was executed later that year.

When UFW farmworkers struck in South
Texas in 1967, Texas Rangers led by
Captain A. Y. Allee harrassed and bru-
talized the strikers. As news reached
Allee that an injunction had been filed
against him, he bragged that he had been
sued many times but had never received
an official reprimand

A few years later, police went to the
house of 12-year-old Santos Rodriguez
and picked him up for questioning about
a service station robbery. As Rodriguez
sat in the front seat of a Dallas squad car,
police officer Darrel Cain placed a
revolver to the boy's head and started
shooting "Russian Roulette" style. The
first shot was blank, the second bullet en-
tered the boy's head and killed him. Cain
received a five-year sentence for the
murder from a jury in Texas, a death-
penalty state.

The Mexican American
Workforce

By the late 19th and early 20t> Cen-
turies, Mexican-origin natives and an in-
creasing number of Mexican immigrants
were becoming an important factor in the
economic growth of the Southwest In-
dustrialism was growing and cheap labor
was needed by farm, cattle, lumber, and
other industries The dec''ne of rurahsm
in Mexico and the Mexican Revolution of
1910 brought Mexican immigrants to the
States to look for work In the early
1920's the Immigration Act of 1917 was
temporarily suspended and Mexican im-
migrant workers were welcomed into the
country to provide needed labor

From 1900 to 1921,40% of the nation's
fruit and truck crops were produced by a
labor force of 65% - 85% Mexicans, 60%
of mining labor was Mexican and bet-
ween 60% - 90% of section and extra
gangs on 19 western railroads were Mex-
icans These workers were excluded from
unions while the best-paying jobs went to
union members Even with all children
and adults working, Chicano families fre-
quently made less than they needed to
feed themselves

With the Depression in the Thirties came
resentment against Mexican workers
who were accused of depriving
Americans of needed jobs Mass deporta-
tions began and over 400,000 persons
were shipped back to Mexico, close to
half of whom were citizens When farm-
workers were later needed to fill the
labor shortage created by World War II,
the Government's "Bracero" program
was created and, again, large numbers of
Mexican laborers were channeled into
the United States

Mexican-origin workers made a crucial
contribution to the building of the South-
west, but they received very little in
return

16
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The Chicano Civil Rights Battle: Post-War Awareness
MALDEF's Roots

The vocal Chicano eivil rights movement
ofthel960's«nd 1970's is the fruit of a
long legacy of Chicanos' efforts to fight
their subjugation Some of the first strug-
gles for equal rights came in the form of
riots against oppressive authorities and
strikes by Mexican American laborers

The first community welfare organiza-
tions or "mutuahstas" sprang up as earry
as 1873 and spread throughout the
Southwest. These were primarily social
organizations, but they also served other
functions. Members collected monies to
provide decent burials for poorer
Chicanos; meetings w«r« held to discuss
ways of dealing with abusive police or
polttraans; and the societies served »s a
training ground for future leaders.

The "motuaksta" tradition fcnmd a more
sophisticated expression in La Orden de
Hijos de America, which was founded in
San Antonio in 1921 to fight for the ad-
vancement of Mexican American*. Ttreu
councils served as predecessors to the
League of United Latm American
Citizens (LULAC), which was
established in 1928. LULAC was founded
in Texas, where racism against Qucaaot.
has always been most blatant; but
LULAC councils fought discrimination HI
other states as well They established
pre-schools to tea«h Chiemnos English,
gathered scholarship funds through com-
munity lotteries, a*d LULAC councils
did what they eotajd to protest killings,

n, and other abuses.

In 1930, Angte attorneys, along with
Mexican American lawyers active m
LULAC, attempted to teat the ervtl ng}ft
of Chicanos IB a court of law They filed
silk m Texas to protaet school sefrsge
Bon. The case won at trial but lo*t aa *p~
peal The court Held that school boards
«mld reasonably place Chicano and
white elementary school children in
totally separate schools.

World War II was a major turning point.
Chicanos were drafted into the Armed
Forces in large numbers. Mexican
Americans, in fact, became the country's
most decorated ethnic group durmg
World War II

The war gave many Chicanos their first
exposure to life outside the barrio. The
G I Bill of Rights also allowed some
Chicano veterans to buy homes and gam
access to education Perhaps the most
significant aspect of the war was the fact
that Mexican Americans laid down
their lives by the thousands for the
preservation of the United States, yet
the country that accepted that sacrifice
still failed to acknowledge the equal
standing of Chicano people.

Mexican Americans who were hailed as
Yankee liberators in Paris returned
home to find employment notices whkh
read, "Held Wanted, Anglo No Mex-
icans." Separate bathrooms bore the
label "Hombrcs Aqui." Restaurant
signposts announced, "Mo Mexicans
served." Public swimming pools wepe still
closed to Chicajtos. Mexican Americans
were still being beaten to death by PPjfee.

Chtcanos organized to fight discrimina-
tion surrounding them. The refusal of the
Texas white establishment to bury Felix
Longoria, a Chicano war hero, in a mili-
tary cemetary at Three Rivers, Texas,
served as a catalyst for Dr. Hector Gar-
cia's formation of the American G I
Forum in 1948. The organization began
working for social reforms. LULAC also
stepped up its activities, and other, more
politically-oriented groups developed.

These new efforts were countered by
strong forces In the early 50's, with
returning Anglo veterans needing work,
Chicanos were again seen as draining
jobs, and "Operation Wetback" rounded
up and deported 3.8 million Mextcan-
origln laborers, including many cituens
and legal residents Pressures of the Mc-
Carthy era caused Chicano civil rights
efforts in general to be checked by the
tiueat at a "comrmimtt" label'

Abigail Heyman
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Use of the Courts The Sixties

The post-war period witnessed the first
effective use of the courts as a means of
gaining equality for Chicanos In the late
Forties, Carlos Cadena, a Mexican
American attorney m San Antonio,
Texas, won a lawsuit which stopped use
of "restricted covenants" that had pre-
vented lands in Anglo neighborhoods
from being sold to Mexicans or blacks

Cadena and Gus Garcia, another
Chicano attorney, also worked with Al
Wirin, a Los Angeles lawyer, on a case
protesting segregation in Texas schools
The suit did not actually gain integra-
tion, but it did at least cause state
authorities to repudiate segregation on
an official level. Wirin had sought in-
tegration a year earlier in California,
Ralph Estrada would later attempt to in-
tegrate Arizona schools, and suits in
Texas and California began attacking
Chicano exclusion from public pools.

The crucial case, however, was Her-
nandez v. Texas, a case argued before the
U.S Supreme Court in 1954 by Cadena
and Garcia. Pete Hernandez, the defen-
dant, had been tried and convicted for
murder in Jackson County, an area
which was 14% Chicano. His jury panei
had not included one Hispanic person. In
fact, no Spanish-suraamed persoa had
served on any jury of any sort m Jackson
County during the past 25 years.

Hernandez was the first Mexican-
Am«rKaB discrimination case to reach
the nation's high court, and it was the
first U S Supreme Court suit to be
argued by Mexican American attorneys.
It was also a victory

Chief Justice Warren held that".. the
state court had erred in limiting the
scope of the equal protection clause to the
white and Negro classes, .(and) that
persons of Mexican descent were a dis-
tinct class ." entitled to the protection
of the 14th Amendment. The legal im-
plications of the Hernandez decision
were profound The nation's highest
court had finally acknowledged that
Chicanos were not being treated as
"whites" in the Southwest as many
Anglos had claimed Mexican Americans
were recognized as a separate class of
people who were suffering profound dis-
crimination The decision paved the way
for class-action legal work that could
broadly attack the ills of the Chicano
community

By the time the 1960's came along, 85%
of the Mexican Americans in the nation
were native born. They could no longer
be legally deported, and they were tired
of being ignored The revolution in black
consciousness and civil rights was teach-
ing Mexican Americans some valuable
lessons They were ready to stage a major
battle to gain the rights they were due as
citizens

1963. Cesar Chavez, an Arizona-born
farmworker, started knocking on
doors in Delano, California, to
organize farm laborers.

1963 Reies Lopez Tijenna founded La
Alianza Federal de Mercedes to
demand that the lands of northern
New Mexico be returned to the
Mexican American people

1966 An Equal Employment Oppor-
tunity Commission meeting was
held in Albuquerque, New Mexico,
to investigate Mexican American
problems. About 50 participants
walked out to protest the fact that
the EEOC did not have one Mex-
ican American person on the staff

1967 El Gnto, a Journal of Contempor-
ary Mexican American Thought
began publication in Berkeley,
California. Chicano poetry, crea-
tive writing, and scholarly essays
on Mexican-American themes
were published

1967 Jose Angel Gutierrez founded the
Mexican American Youth
Organization in San Antonio,
Texas. This union of Chicano stu -
dents, through a series of transfor-
mations, became La Raza Umda
Party, the first Chicano political
party.

1967: Articles of Incorporation were
filed in San Antonio, Texas, for

the Mexican American Legal
Defense and Educational Fund,
the first national Chicano civil
rights legal organization

1968. At Wilson High School in East Los
Angeles, the principal cancelled a
production of "Barefoot in the
Park" that Chicano students had
worked on for months, declaring it
unfit The pupils at Wilson walked
out. Within 72 hours, 5,000 stu-
dents from Garfield, Roosevelt
and Lincoln High Schools and a
number of junior high schools also
walked out Wholesale arrests and
beatings of students followed

1969 Corky Gonzalez, a former boxer,
poverty program director, and
founder of the Crusade for Justice,
worked to establish La Raza
Umda Party in Colorado

1969 The first Chicano anti-war rally in
the United States was organized in
Los Angeles. Two thousand
marchers protested the fact that
Mexican Americans were being
killed at a 2-to-l ratio to whites in
Indochina

1969 Catolicos For La Raia staged a
rally before the new $4 million St
Basil's Cathedral in L A demand-
ing that the church provide
programs for Chicanos As they
found their way into the
Cathedral, they were attacked by
undercover deputies in the guise of
ushers, who brandished
nightsticks. The congregation
sang, "0, Come All Ye Faithful"
as demonstrators were kicked,
clubbed, and maced by police

It was into this atmosphere of fierce
anger and equally fierce pride that the
Mexican American Legal Defense and
Educational Fund was born
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September 25, 193"/

Tne Honorable Joseph Biden
U.S. Senate
Washington, D.C. 20510

Dear Senator Biden,

As you prepare to vote on the r, t H. Bork, we
as'-: that you consider the conce lition oC
3^2,000 To Stop BorK. This gra oosed of 30
organizations representing the - state. It is
unique in its total lack of str Ticers. Tnere
is no treasury. Tnere is no sU>,. oduri organization has contributed
according to its own resources.

Much has been done to educate Minnesotans as well as our elected
representatives in the U.S. Senate on the threat of this nomination to
our liberties. Over 100,000 postcards have been distributed throughout
the state to be sent to Senators Durenberger and Boschwit~. We feel
sure they have been arriving in constant la^ge numbers.

At & press conference on August 11 our coalition numbered 15 organizations,
representing 137,000 people. On September *<'4, we held ou^ own hearing on
on the Bork nomination. Representatives from 27 groups with a comcined
membership of 224,000 Minnesotans presented testimony defining our varied
concerns (see enclosed).

Today we are 372,000 from 30 organizations. We have received national
and state media attention and have recently formed a speakers bureau
to answer the demand of otner groups in t.'ie state for information or.
Judge 3o-k. Tnis outpouring of support for our efforts to stop Bork is
unprecedented in Minnesota as I am sure it would be in your own state.

Tais energy and committment is even more extraordinary since, from tne
beginning, it has been generally understood that our Senators would
vote to confirm Judge Bork no matter what we dc.

In closing, let me emphasize that no one issue has motivated us and no
one's issue is more important than another to us. The totality of our
concerns is greate- than the sum of tne parts. We urge you to consider
our testimony when you vote.

Sincerely,

Tne Reverend Lee S. Viskoc'iil
Minnesota Coalition of 372,030 To Stop Bon-:
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MINNESOTA ORGANIZATIONS PARTICIPATING
IN THE

COALITION OF 372,000 TO STOP BORIC

September 25, 1987

Common Cause
DFL Central Committee
Minnesota Education Association
Minnesota Federation of Teachers
American Federation of State, County,

and Municipal Employees, Minnesota Chapter
National Association For The Advancement Of Colored People
Minneapolis Urban League
American Association Of University Women, Minnesota Chapter
Children's Defense Fund
Minnesota Disability Coalition Against Bork
Minnesota Federation Of Business and Professional Women
Minnesota Women's Political Caucus
Minnesota N.O.W.
Twin Cities N.O.W.
Planned Parenthood of Minnesota
National Council of Jewish Women
People For The American Way, Minnesota Chapter
National Lawyers Guild
Abortion Rights Council of Minnesota
GOP Feminist Caucus
DFL Feminist Caucus
Women's International League For Peace and Freedom
Women Against Military Madness
Minneapolis Y.W.C.A.
Hennepin County Women's Political Caucus
Ramsey County Women's Political Caucus
Minnesota Association of Retarded Citizens
American Jewish Congress
Minnesota Public Interest Research Group
Women's Caucus of the Progressive Student's Union (U.M.)
Minnesota Rainbow Coalition
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American Association of University Women

LSUJ
2401 Virginia Avenue, NW, Washington, DC 20037
(202) 785-7700

FIVE REASONS AAUW OPPOSES
THE NOMINATION OF ROBERT H. BORK

TO THE U.S. SUPREME COURT

The American Association of University Women, a national organization of
150,000 college graduates in every state, opposes the nomination of Judge
Robert H. Bork. His extensive Constitutional opinions show a disposition
against protections for individual citizens. AAUW believes that Judge Bork
must not hold the deciding vote on the Supreme Court for five reasons:

1. INDIVIDUAL LIBERTIES: Bork's appointment would jeopardize a continuing
Supreme Court role in civil rights progress. His legal actions have opposed
fair housing, school desegregation and affirmative action remedies. He
objected to rulings which banned poll taxes and voter tests for literacy.

2. EQUAL PROTECTION: Bork states that Congress can enforce only those rights
explicitly declared in the Constitution. He has challenged Court
assertions of rights under the Fourteenth Amendment's equal protection
clause for prisoners, illegitimate children, and non-custodial parents. In
the absence of an Equal Rights Amendment (which Bork also opposes), legal
rights for American women depend largely upon Congressional action and the
Court's interpretation of the Fourteenth Amendment.

3. RIGHT TO PRIVACY: Bork rejects the principle of a Constitutional right to
privacy and would permit government to intrude into the private lives of
Americans. He condemned as "unprincipled" and "specious" the Court's
declaration that private use of contraceptives must be legal. He called
the decision on reproductive choice "unconstitutional." AAUW believes the
right of private individual choices must be guaranteed.

4. ACCESS TO THE COURTS: AAUW supports an individual's fundamental right to
seek judicial redress. A 1986 law review survey found that Bork denied
access to individual plaintiffs in 10 out of 11 cases involving
Constitutional questions. When recourse to the courts is restricted, all
Americans are vulnerable.

5. JUDICIAL BALANCE: This appointment will establish either ideology or
balance on the U.S. Supreme Court. Last year's Rehnguist and Scalia
confirmations ensured a strong conservative viewpoint. Replacement of the
centrist Powell by an ideological activist would provide the swing vote to
reverse progress and precedent in civil rights. AAUW believes the Senate
must protect Supreme Court balance by defeating the Bork nomination.

(ove r)
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Women Against Military Madness
3255 Hennepin Avenue South, Minneapolis, MN 55408 (612) 827-5364

When I reflect on all the members of Women Against Military-
Madness and other peace and justice organizations who practice
democracy, that is the right to protest, to assemble, to free
speech, I am reassured that voices of dissent can be heard. I am
reassured that citizens of the United States have a say in the
workings of our government beyond only their right to vote.

It no longer comes as a surprise when some citizens criticize
the right to dissent since the political climate under our
present administration attempts to silence these rights and thus
gives permission for others to do so. Our president has set the
tone for any person to become a Rambo. The recent running over
of Vietnam veteran Brian Willson while protesting the train
carrying weapons bound for Central America in California is an
example of this brutal silencing; it was not only the act of the
engineer.

With the confirmation of Robert Bork, we fear we will be
explicitly silenced—the sound of facism.

With the confirmation of Robert Bork, we fear that the privacy of
citizens who work for justice will be violated; break-ins of
organizations involved in sanctuary work, in native american work
have regularly occurred. There are camps around the country
already set up for the incarceration of protestors—the sound of
facism.

With the confirmation of Robert Bork we fear that the
Iran-Contragate scandal will be one of many illegal acts of the
executive branch of our government sanctioned by the court, thus
silencing our Congress and eliminating the potential for
world-wide justice.

Acts of war and agression will flourish with decisions being made
by those few individuals—inside and outside the executive
office—the sound of facism.

If we want a thriving democracy, then Robert Bork must not be
confirmed. If we want a democracy that works for the people—all
iople—then Robert Bork must not be confirmed.

Nikki LaSorella
Co-director

September 14, 1987
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529 So. Cleveland #5
St. Paul, Minnesota 55116

(612)698-3474

Statement for Minnesota Coalition to Stop Bork

I am Polly Mann and as I may run for the Senate of the United States

I consider it important to express my views on the nomination of Judge

Robert E. Bork. I am concerned because his confirmation would have a

very negative impact.

Individual liberties would be eroded, especially in fair housing,

civil rights, school desegregation and affirmative action rulings.

Equal protection under the law would no longer be assured for

prisoners, children, non-custodial parents and women.

Bork would deny the constitutional right to privacy in sexual

practices, abortion and the use of contraceptives.

While these results in themselves are dangerous, the overriding

concern should be given to his history as a doctrinaire, intent on

interpreting the law according to an ideology so radically at odds with

the Constitution as to amount to a "Bork Rule of Law."

According to him, to be a "principled" judge means to have and to

apply one's own theory of law. And in his view the Court's power is

legitimate only if it has a valid theory to define the limits of the

respective spheres of majority and minority freedom and to apply such

limits in reaching its decision.

The problem with this ideology is that the Constitution authorizes

the Supreme Court to consider only specific cases which precludes it

from proclaiming theory in advance of any set of facts. This is how

constitutional adjudication works. The law is discovered in the cases

and not vice versa. Judge Bork could be compared to a scientist who sets

up an experiment to produce a predetermined outcome.
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Polly Mann - p.2

He has made it clear how he would decide major constitutional cases

so the Senate, in reality, is being asked not to confirm a man but to establish

on the Court a doctrine and a set of concrete decisions, most of which are

reversals of established law and precedent.

The Constitution is complicated, difficult to understand and apply. This

has been part of its continuing vitality. But 200 years of decisions by the

Court have underscored the intention of the framers to make it very difficult

to take away any of those specified individual rights.

In recent time no American institution has served us better than the

federal courts. For years Bork has staked his career on repudiating and

denouncing their decisions. For the United States Senate to confirm this

appointment would be the repudiation of 25 years of Supreme Court decisions

protecting individual rights and liberties.

Polly Mann

September 14, 1987
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i« Disability Coalition Opposed to Bork has grave concerns for the
jture of civil rights for people with disabilities if the Senate
Dnfirms the nomination of Judge Bork to the Supreme Court. His
Dnservative interpretation of Section 5O4 of the 1973 Rehabilitation
:t (civil rights legislation for people with disabilities that
squires all services receiving federal funds to provide full access)
Duld deny millions of disabled Americans equal access to commencal
lrlines as evidenced by his opinion in the case of the Paralyied
eterans of America vs. the U.S. Department of Transportation.

is opinion in this case gave commercial airlines the ability to
iscriminate against disabled passengers even though the airlines were
ependent on airports which receive heavy federal subsidies.

hese remarks make a mockery of the intent of the Congress to
uarantee disabled citizens full access to society. Millions of
isabled Americans have achieved access to employment and education
hrough this legislation over the past decade. The Coalition fears
hat Bork will attempt to reverse this progress and undermine our
cheivements. His attitude mocks the right of disabled Americans to
lve in a society that guarantees full and equal access to all of its
ltlzens.

or further information please contact Carolyn Emerson at 612-729-7402
• r 612-646-0929.
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Planned

1965 Ford Parkway
Saint Paul, Minnesota 55116-1996
Telephone 612 698-2401

Today, Planned Parenthood of Minnesota joins with other rerrbers of this

coal i t ion to urge Senators Ourenberger and Boschwitz to l isten careful ly

and thoughtfully to the wide range of concerns raised about the nomination

of Robert H. Bork to serve as an Associate Justice of the U.S. Supreme Court.

Planned Parenthood has worked throughout i ts history to aSsur* that-

reproductive health care was available to women of chil-dbearing age no

matter what their social or economic status. Ov«r the #gars, great 5tHd£»-

oave been made to assure the r ight of vsdiv.duais to dscide Kbethsr or not

to conceive or bear chi ldren, lie now f ind these sti"-15es &• r i^k of being,

erased.

On« of the most bat f t r ights WJiich we as Americans sfiSTB ts the r ight to

privacy, the r ight for an individual to stake certafa 4ee*?$«M about oae*s

private l i f e and rsaltionships r i thou i government iritriutQn,. CWe of the

most private decisions which w« *$ tn^rfWuals can malts is & « cfec^s-x* t&

conceive or bear chi ldren. This ri&ht to privacy migftt not tie e x p l t c t t ^

stated in the Constitution but i t is certainly a principle which underlies

the r igh ts , freedoms and privi leges which are writ ten there. Through Ms

writings and jud ic ia l decisions however, Judge Bork has made i t clear that

he does not believe that the Constitution protects an individual 's r ight

to make certain fundamental personal decisions accorcing to one's own

conscience. He seemingly thinks i t permissible for the government to intrude

on the most private aspects of the l ives of the American people including
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their decisions concerning whether or not to conceive or bear children.

In testimony before a Senate Judiciary subcommittee in 1981, Judge Bork

flatly called Roe v. Wade, the landmark decision striking down state laws

prohibiting abortion, "unconstitutional." Further, he has stated that

Roe v. Wade was "by no means the only example of such unconstitutional

behavior by the Supreme Court." Judge Bork's views go far beyond their

implications for abortion rights to include even the use of contraceptives

to prevent pregnancy. He has also rejected a 1965 Supreme Court decision

which struck down a Connecticut law banning the use of contraceptives, even

by married people in their own homes. Regarding this case, Griswold v.

Connecticut, Judge Bork made the following statement in 1985:

"I don't tnink there is a soportaDle method
of constitutional reasoning underlying the
Griswold decision. The majority opinion merely
notes that there are a lot of guarantees in the
Constitution which could be viewed es guarantees
of aspects of privacy...of course, that right of
privacy strikes without warning. It has no
intellectual structure to it so you don't know
in advance to what it applies."

Eut Judge Bork's problems with an individual's right to privacy in matters

of one's reproductive life do not end with the private use of contraceptives

to prevent pregnancy. In another case, he found that it was permissible for

a corporation to make sterilization a condition of employment. In 1981,

Judge Bork ruled in favor of American Cyanid's "fetus protection policy" in

a suit brought by the Oil, Chemical & Atomic Workers on behalf of 5 women

who were required to be sterilized in order to obtain employment at American

Cyamd. So Judge Bork who on the one hand thinks it is legitimate for the

States to be interested in whether or not a couple should be allowed to

gratify their sexual desires without fear of pregnancy, one the other hand
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would allow a corporation to require a woman to give up the option of

childbearing as a condition of employment.

These unwarranted intrusions into the personal lives of American citizens

are of grave concern to Planned Parenthood and many others. If our reproductive

lives are open to such cavalier statements and judgements as those made by

Judge Bork then we are no longer a free people. If the government or a

corporation has the right to enter our bedrooms and dictate to us whether or

not we are allowed to conceive or bear children then we no longer have any

privacy when it comes to making decisions concerning our private lives and

relationships.

Planned Parenthood of Minnesota calls upon Senators Durenberger and Boschwitz,

as representatives of the private citizens of Minnesota, to reject the

nomination of Robert H. Bork and so protect the right to privacy we all share

in matters of human reproduction and personal relationships.
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Kf.!KNESCTA EDUCATION ASSOCIATION

I
"'fjjM^y ^ M i w . Fortv - One SnerDijrne Averse

' e 1 ^ >&w ^t Paul- Minnesota 55103

I 1 L^BH 612-227-9541

^ . i . V i / j A POWERFUL FORCE FOR BETTER EDUCATION

COALITICK OF 218,000 TO STOP BOSK

Testimony of Judy Schaubach
Secretary-Treasurer of the Minnesota Education Association

September 14, 1987
Minnesota State Capitol

On July 1, 1987, President Reagan nominated U.S. Court of Appeals Judge

Robert: K. Bork to the U. S. Supreme Court. Three days later, the 1987

NEA Representative Assembly voted overwhelmingly to oppose the

nomination. The Minnesota Education Association is an active

participant in the Coalition to Stop Berk. We are also deeply involved

in informing our 40,000 members of Bork's positions and encouraging

them to take whatever action is necessary to stop his confirmation.

Bork has both publically and privately expressed views in opposition to

NEA/MZA policy on a wide range cf issues. It is important to

underscore the words - wide range of issues - because indeed this is

not a single issue fight, evidenced by the diverse groups which

comprise this coalition.

In one critic's words, Bork is "a walking constitutional amendment" - a

means by which the Reagan administration will be able to achieve the

radical social agenda that the Supreme Court and Congress have, to

date, rejected.

Rcoen E ASUUD Mouncs View
wane'H Mjnsierm£" Ano*a

c5Jrer Juc* L Sena -sac" "-fiCV^^z
ec-jw i_arrv E WICKS 3; D a -
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Bork's rulings as a U. S. Court of Appeals judge and his extensive "

writings on constitutional theory reveal that he is strongly opposed

to the rights of employees. He has repeatedly ruled against both

private and public employees who challenged terminations, layoffs,

demotions and other adverse employment actions. His ruling on the Oil,

Chemical and Atomic Workers v. American Cyanamid Company case is

evidence of his extremist support of an employer's rights.

In articles, court decisions, congressional testimony and speeches,

Bork has expressed opinions on issues which deeply concern us,

FREEDOM OF SPEECH - Bork has argued that "constitutional

protection should be accorded only to speech that is explicitly

political." This view is of particular concern to teachers

because it threatens both the right of academic freedom and the

right to speak on matters of public concern outside the

classroom.

INTEGRATION AND FACIAL DISCRIMINATION - In 1972, Bork was one of

only two law professors to testify in support of the

constituionality of legislation drastically curtailing critical

school desegregation remedies. In addition, Bork has attacked the

Supreme Court decisions outlawing racially restrictive covenants

m deeds and defended the constitutionality of the poll tax,
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formerly used in sane states to prevent Blacks from voting.

Initially, Bork opposed provisions of the 1964 Civil Rights

Act that outlawed racial discrimination by businesses that

provide services to the public, because, in his view, the

legislation "would force one man to associate with another"

contrary to a citizen's "personal preference.

SCHOOL PRAYER AND STATE AID - Bork holds a very limited view of

the First Amendment guarantees of separation of church and state.

His attitude is revealed in a first person account of Bork's

speech given before the Brookings Institute published in the

Washington Post:

Another member of the audience, the Reverend Kenneth Dean,

paster of the First Baptist Church of Rochester, New York,

said he told Bork of his experience as a junior high school

teacher in Florida, where Bible reading began every school

day.

Dean said he told Berk of one occasion where he called upon a

Jewish student to read from the New Testament but the boy

declined, saying his parents did not want him to. Those who

refused to read had the option of standing outside the
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classroom, he recalled. Dean said he felt he had treated the

student badly by singling his out before his peers.

Dean quoted Bork as responding, 'So what, I'm sure he get

over it.'

As teachers, we are also concerned about Bork's record on such

fundamental issues as privacy, rights of the handicapped, sexual

harassment, union rights and access to the courts.

As citizens, we are concerned about his past behavior as well as his

suggestion that he would be duty bound to correct what he perceives as

consitituional errors catmitted by previous Supreme Courts. He would

likely reverse many favorable decisions involving civil rights and

individual liberties.

Additionally, his participation in the firing of Watergate Special

Prosecutor Archibald Cox raises serious question about his judgement

and willingness to endorse government attempts to sidestep the rule of

law.

Students of the Constitution, from liberals like Laurence Tribe to

conservatives like Philip Kurlan, have made it clear that Senators may

appropriately consider judicial philosophy or ideology in deciding
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whether to confirm a judicial nominee. The history of the nation is

replete with such decision-making by Senators, frornthe rejection of

George Washington's nominee of John Rutledge for his opposition to the

Jay treaty to Senator Thurmond's successful filibuster of the

nomination of Abe Fortas to be Chief Justice.

Senators take the same oath of office as the President and judges—to

support and defend the Constitution. A senator would be remiss in

his/her obligation if he/she voted to confirm a nominee whose view of

the Constitution would alter rights and immunities that are

fundamental to our legal system.

We expecx that our Senators—Rudy Boschwitz and David Durenberger—will

base their decisions on this critical confirmation vote, not on

blind loyalty to the President, but on their sworn duties to the

citizens of Minnesota and the Constitution of the United States.

As Americans, we are caimitted to investing our resources in the

future. Our canrdtment to public education, a clean and safe

environment, the rights of individuals, a government based on citizen

participation, and a lasting peace are evidence of this. It is the

concern of the MEA/NEA that the appointment of Bork could dramatically

negate these significant investments. It is the obligation of our

Senators to look beyond the rhetoric and closely examine the record of

Bork in order to make their decision.
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mwpc
MINNESOTA WOMEN'S POLITICAL CAUCUS

6 West University Avenue Si Paul MN 5£>lO3 I t ; 2i 2.?b i ' " u ;

The Minnesota Women's Political Caucus opposes the nomination of Judge Bork for
position on the U.S. Supreme Court because:

* Judge Bork believes the equal protection clause of the 14th amendment applies only
to race discrimination, and exludes discrimination against other minorities and woman.
In published decisions, Judge Bork ignores precedents set by the court in 1971, 1972
and 1979, when the court applied the 14th amendment to sex discrimination cases.

Note particularly that Judge Bork believes that the equal protection clause of the
14th amendment applies only to race discrimination, exluding discrimination against
other minorities and women. Beginning in 1971, the Supreme Court began gingerly to
apply the 14th amendment to sex discrimination cases, e.g. Peed v. Reed, 404 U.S. 71
(1971); Stanley v. I l l inois , 405 U.S. 534 (1972); Orr v. Orr, 440 U.S. 286 (1979)
and others.

* On a number of civi l rights issues Judge Bork has taken a negative via* . He states
that the ens person, one vote principle "runs counter to the text of the 14th amend-
ment, the history surrounding i t s adoption and ratification and the political prac-
tice of Americans from colonial tunes up to the day the Court invented the new formula.

* Judge Bork has criticized as "unprincipled" the court's decision in Griswold v.
Connecticut, in which the Court struck down a Connecticut statute making i t i l legal
for married couples to use contraceptives. He said, "I do not think there is a sup-
portable method of constitutional reasoning underlying the Griswold decision."

In that ar t ic le , he described a landmark 1965 opinion recognizing a ngnt to
privacy that entitled married couples to use contraceptives in their nome as "shallow,
murky and rhetorical" and "one more slogan that some 3ustices will use . . . in the
process of writing their own tastes into the law."

* Judge Bork testified in 1981 before the Senate Judiciary Committee that the
Supreme Court's decision in Roe v. Wade is "an unconstitutional decision, a serious
and wholly unjustifiable usurpation of state legislative authority."

* Although Judge Bork normally believes that the courts should defer to the exper-
ience of administrative agencies, he takes an activist role when the rights of busi-
nesses are a t stake. He ruled against the Occupational Safety and Health Administra-
tion and used legislative history, rather than the plain language of the statute, in
rejecting a challenge to a company's policy requiring women of childbearmg age either
be sterlized or be fired.

3-375 0 - 8 9 - 3 1
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V,y nare is .-.r.drea Ruber.steir., ana I a-1 a member of tne

Board of directors of the '.innearolis Y../.C.A. and the co-ch?ir

of the ."Social Action Committee. Our Board, rejreser.tm~ approxi-

mately 12,000 renters ?r.d actin- on those policies cor.eerr. nr

social action that ĥ '/e always irc-en supported by O I T n^^bers, 'jr.?

voted to joir. the ' mnesota Oi.apter of tne "ational Coalition

to Stop Bork because we strongly believe that the proposed

nomination of fudre Robert Bork to the United States 3u-reme Coui

is the antithesis of all we as an afency and as individuals have

been working for in our efforts to fi^ht racism, sexism, and

other "isms" and to promote actively the rights of women and

minorities.

I have no doubt that others have raisei concerns abojt t>:2

assault on family privacy and particularly a woman's rirhx to

self-deterrina*ion that car. be expected to result should Judre ~r

be seated. ..'e echo those concerns.

V.'e are e.lso particularly frightened, dismayed and ai.pallei

: by Judre 3ork ' s record on civil rights. ;>. review of his record

as a judge and legal commentator shows him not nerely to be a

strict constructicnist of the Constitution, simrly a re-ber of

the school of judicial thought that believes the Constitution

must be interpreted to mean exactly what it says, literally, and

no more. On the contrary, he seems r-ore likely to be an i:lealo_~_

who may use that doctrine of strict construction as a means to

promote political ends. Thus, he hrs interpreted very narrov.ly

those portions of the Constitution which provide protection of

individual rights, such as the Fourteenth .'.mendrent, but r.e ta\es

a very bro~d view of t-:c powers and discretion of the Execjtive

Branch of the feilerr.l jovern^ent, al^o derived iroT that same

document. <ie shudder to think of the impact on issues s^ch as

safety m the work place, privjcy rights of velfare recipients,

ir"irrants, and the like.

..'e are also concerned aboi:t the balance of the i'.S. Supreme

Cojrt, not in terms of numbers: liberals versus conservatives,

because we cannot expect to defeat 3orl: on that issue, alone.
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V.'e are, rather, concerned about "balance" in terns of the kind

of dialogue we have a right to expect not only fror tie high

cert, bat fron any court. I ?.'n a la\'yer, and v.icn I appear

in court, I cannot expect a jud^e necessarily to a^ree vith ry

polit_cr.l views, but I should expect and do expert a ^udre to

approach i?,y case \.rith an open rind, to hear botn sides, r.r.d to

decide fairly based on precedent to sope extent and on tr.e rents

cf that individual cafe, I envision the S^pre^e Co-rt -.s it *e.s

~r23'i~acly structured, as a j-a-nel of individuals v.ho enjjape m

fjll and fair discussion of the issues of the cases before na^ir.^

a reasoned decision. ..hile this vision nay be sc~ev.Tiat raive or

unrealistic, Judge 3ork has indicated that his approach is far

too greatly removed from this structure to be tolerated. lie has

indicated disdain and impatience with those Justices whose vie\.'S

he does not share; he has indicated he has rirejudged riar.y c.̂ ses

and vill use the" as an opportunity to overrule those oninionc he

does not like.

Are these the credentials of Supreme Court Justice'5 »e

think not and so adamantly oppose the nomination of Jud^e p.obert

BorV to the "nited States Supreme Court. I'oreover, we ask you,

our Senators, to ej:ercize good jud^rent and oppose it as well.
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TWIN CITIES NOW
NATIONAL ORGANIZATION FOR WOMEN
P. O. BOX 9629
MINNEAPOLIS, MN 55458
PHONE: (612) 431-4040

FOR IMMEDIATE RELEASE: PRESS CONTACT: Ms. Dixie Riley , President
September 14, 1987 (612) 424-4308, 348-5743 w

TO)}] OTJI3 WOW Di

On the eve of the Bicentennial celebration of the U. S. Constitution, Twin
Cities NOW declares an EMERGENCY to "SAVE THE COURT* by
opposing the Bork nomination.

The Twin Cities National Organization for Women will fight the
confirmation of Judge Robert H. Bork because Bork, if given the chance,
would redefine the world by re-intrepreting the Constitution based not
on the precedence of the last 200 years but on the concept of Original
Intent. Based on his writings and case histories: Bork would eliminate
the Rights of Privacy, the concept of "One person, one vote," and
eliminate remedies for Discrimination. Bork would limit Freedoms of
Speech, and the Equal Protection Under the Law provisions; and
diminish the separation of Church and State by expanding prayer in
schools. Bork would deny equality and civil rights to women, minorities,
and protected groups; and finally overturn anti-trust laws and provide
corporate interests at the expense of the public interest of individuals
and minorities.

THE WORLD ACCORDING TO BORK eliminates the individual's Right to
Privacy by outlawing the use of contraceptives, prevent families the
rights to choose the size and spacing of their families, outlaw a woman's
right to choose and have total control over her own body, and put the
government into the bearoom of consenting adults.

THE WORLD ACCORDING TO BORK opposes equal rights for women
and limits women's access to only the vote, opposes the Equal Rights
Amendment, eliminates the protection of women against Discrimination
and in particular Sexual Harassment at work, and eliminates Affirmative
Action.

THE WORLD ACCORDING TO BORK opposed the Civil Rights Act for 9
years ana1 opposed public accomodations for all people , opposed
school desegregation, opposed fair housing remedies fci low income
black citizens, eliminates the one person, one vote concept, and
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disagreed with the Voting Rights Act when the literacy tests and poll
taxes requirements were eliminated.

THE WORLD ACCORDING TO BORK when using the philosophy of
Original Intent of the framers of the Constitution more narrowly defines
the 14th Amendment of Equal Protection under the Law to exclude
women, and minorities because the authors of the Constitution
deliberately excluded women from the Constitution, excluded the
American Indians, and counted blacks as 3/5 of a person back then.

WE OPPOSE THIS VIEW OF THE WORLD AND OUR CONSTITUTION
ACCORDING TO BORK, and would invite Senators Durenburger and
Boschwitz to say NO to the BORK nomination. The very foundations of
our Constitution if it is to survive another 200 years is to keep
progressing for the advancement of our democracy and not by going
backwards as Judge Bork would desire. Thank you.

Ms. Dixie Riley
President
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Minnesota NOW
Bldg, R(xim .S-33.r>
1821 Univnsin A\
Si I\IUI MN 5310-4

612-642-1384

'lie C n n s t i l \i ! i (••]
w h o r e pi e s e u l e d i h f
w o m e n a n d b 1 a c 1- w e i>
s t i t u t i o n a i a m e n d m e
t o f u ] ] c i t i z e n s h i p
u n d e r t h e ] a w .

p r o d u c t o f a h . i n d f u J o i e d u c a t e d w h i t e m e n
• l i o n a ] w i s d o m o f t h e i r p e r i o d a n d v i e w e d

p r o p e r t y . I t t o o k a c i v i ] w a r a n d t h r e e C o n -
-. t o c h a n g e t h e s t a t u s o f I) J a c k m e n f r o m p r o p e r t y
U o m e n h a v e n o t j e t a c h i e v e d f u l l e q u a l s t a t u s

T o r e c t i f y i n e q u i t i e s n o t a d d r e s s e d b v t h e f r a m e r s , m a n y m i n o r i t y
g r o u p s - d i s a b l e d c i t i z e n s , v o m e n , a l i e n s , a n d o t h e r s - h a v e p u r s u a d e d
t h e i r l e g i s l a t o r s t o c h a n g e s t a t e a n d f e d e r a l l a w s . T h e ) h a v e a l s o
s o u g h t p r o t e c t i o n u n d e r t h e ' e q u a l p r o t e c t i o n ' c l a u s e ' f f t h e f o u r t e e n t h
a m e n d m e n t . N o m i n e e D o r k d i s a p p r o v e s o f s u c h s u i t s - p a r t i c u l a r l y
c l a s s a c t i o n s u i t s a s a r e m e d y f o r m e q u i t ) . J u d g e b o r k a l s o e x p r e s s ! \
s t a t e d t h a t h e s u p p o r t s t h e r i g h t s o f t h e ' m a j o r i t y ' ( G r i s w o l d i s
C o n n e c t i c u t ) . H e t h e r e f o r e c o n t r a d i c t s h i m s e l f w h e n h e d e n i e s k o m e n
c o n s t i t u t i o n a l p r o t e c t i o n u n d e r t h e f o u r t e e n t h a m e n d m e n t s i n c e t h e v
a r e t h e n u m e r i c a l m a ] o r 1 1 \ i n t h e U n i t e d S t a t e s .

C o n t r a d i c t i o n i s o n e o f t h e c h a r a c t e r i s t i c s o f t h e l e g a l o p i n i o n s
o f n o m i n e e B o r k . W h i l e h e s a y s h e w o u l d h a v e s u p p o r t e d t h e C o u r t ' s
r u l i n g i n B r o w n v s t n e r i o a r d o f E d u c a t i o n , h e a l s o s u p p o i t e d k e e p i n g
t h e p o l l t a x a n d o p p o s e d t h e c o u r t ' s l o n e m a n , o n e v o t e ' r u l i n g .

J u d g e B o r k a l s o s u p p o r t s t h e r i g h t s o f E x e c u t i v e p r i v i l e g e a s o p -
p o s e d t o t h e o t n e r b r a n e e s o f g o v e r n m e n t . H e s u p p o r t e d N i x o n ' s
a c t s i n t h e S a t u r d a y N i g h t M a s s a c r e a n d o p p o s e d C o n g r e s s i o n a l p a s s a g e
o f t h e W a r P o w e r s a c t . I t i s a p p r o p r i a t e t h a t B o r k i s t h e n o m i n e e
o f a n a d m i n i s t r a t i o n s o r e c e n t l y e x p o s e d f o r i t s m i s u s e o f e x e c u t i v e
p o w e r .

F i n a l l y , w h i l e n o m i n e e B o r k s u p p o s e d l y s u p p o r t s t h e r i g h t s o f t h e
m a j o r i t y , h e h a s c o n s i s t e n t l y s u p p o r t e d t h e r i g h t s o f t h e p o w e r f u l
m m o r H i t y o f b u s i n e s s i n t e r e s t s . H i s o p i n i o n s o n m a t t e r s o f a n t i -
t r u s t l e g i s l a t i o n r e f l e c t t h e s e n t i m e n t s o f f o r m e r c a b i n e t a p p o i n t e e
C h a r l e s W i l s o n - ' w h a t ' s g o o d f o r G e n e r a l M o t o r s i s g o o d f o r A m e r i c a ' .

T h i s a d m i n i s t r a t i o n h a s a t t e m p t e d t o p o r t r a y J u d g e B o r k a s a
m o d e r a t e a n d f a i r - r. i T i d e d j u s t i c e . W e s a > J u d g e B o r k r e p r e s e n t s
a n a r r o g a n t a n d r i ^ h t - w i n g m i n o ^ r t y o f o p i n i o n t h a t w i s h e s t o r e -
t u r n t o a n e r a w h e n b l a c k s a n d w o m e n k n e w t h e i r p l a c e ( o n t h e i r k n e e s ) .
W e w a n t a j u d g e w h o i s f a i r - m i n d e d a n d w i l l c o n s i d e r t h e r i g h t s o f
a l l t h e p e o p l e o i A m e r i c a . — J u d g e B o r k i s n o t t h a t m a n - j u s t i c e y e s ,
B o r k n o ' V . -^^^

.Minnesota National Organization for Women
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THE POSITION OF THE MINNESOTA RAINBOW COALITION CONCERNING

JUDGE BORK'S NOMINATION TO THE U.S. SUPREME COURT

The Minnesota Rainbow Coalition is aware of Judge Bork's

dismal record on civil rights and on the rights of the poor

and powerless. We are also aware that Judge Bork claims to

be fair and impartial. Perhaps the best response is an old

Southern proverb« 'It ain't what you say - it's what you do'.

And exactly what did Judge Bork do?

He disagreed with the equal accommodations section of the

Civil Rights Act; he disagreed with the principle of one

person - one votej he favored a poll taxr he criticized a

ban on literacy tests that were used to keep minorities from

voting; he ruled against the underdog in virtually every

controversial case that came before him; etc., etc. He claims

a philosophy of judicial restraint, but that just isn't true.

He claims a constant righteousness during the Saturday Night

Massacre, but - according to many observers - that just isn't

xrue.

Consequently, the Rainbow Coalition has developed these

opinions about Robert Bork:

1. He could care less about minority rights.

2. He's an embarrassment to the American tradition of

justice for all.

3. (And this is important. Considering that a Supreme

Court Justice embodies the highest ideals of our

country, then this is extremely important.)

We don't trust him.
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As Chair of the Minnesota Young DFL

I come here today

to speak to the conscience and sensibilities

of Minnesota's young people,

For it is we,

the young people of this state

and this nation

that will reap the barren harvest

of this misguided appointment.

Why must we, the young and ambitious,

the idealistic and sincere

inherit a clouded future

as-±be-4ast-r-fitful spasm ^ ^

of an impotent and out of touch administration.

Why must we gird ourselves for battle today

and take the field against a foe

defeated years ago.

That foe is ignorance,

it is opression,

and the cold hand of arbitrary authority.

For the record of judge Bo^k is clear.

His anti-tru?t and civil rights positions

Favor the institution over the individual.

His rulings on social and political issues
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Have denied the right of privacy,

self determination, and expression.

Seated for life

on the U.S. Supreme Court

Robert Bork represents a threat

to the gleaming monuments of liberty and justice

so carefully woght by our founding fathers.

Seated for life

Like some dusty relic on a shelf—

— a symbol of what is past,

of backwards thinking,

of retrenchment.

Seated for life,

as a constant painful reminder

that old ideas die hard

and that along the way to their demise

they must forever consume the energy and vigor

of the youthful and forward thinking

who are celled upon

To put them to rest.

It is the right of every generation

to chart a course unique to themselves

Unfettered by dogma and doctrine.

I am here today

To appeal to the youthful optimist

in every Minnesotan
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Who truly believes that we have made orocress.

Let us not allow an activist, who through such

cases as Griswold v. Conneticjit, Vincent V. Taylor,

and Oilman v. Evans, has shown hiself to also be an extrimist

to TURN BACK THE CLOCK.

Let us not allow the instriment of the Satuday Night

Mass^ctre* the chance for a lifetime of massactfiC**

on the civil and human rights of each induvidual.
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A RESOLUTION

WHEREAS) The most important vote the U.S. Senate nay make in this century
is the confirmation of Robert 3or^ to a seat on the Supreme Coirt, and

WHEREAS: Robert Bo"k's record cleanly indicates he is opposed to
Affirmative Action; "one person, one vote"; the right to privacy; disabled
accessibility; antitrust legislation; the classification of sexual
harassment as disciminato-y; and equal protection untie1- the law for all
citizens, and

WHEREAS: Robert Bork's -ecord cleanly indicates he is in support of
prayer in schools; limiting freedom of speech to tne explicitly political;
literacy tests as a requirement to vote; parochial aid; the right of
restaurants and other public facilities to discriminate against persons
on the basis of race; a state's right to ban the sale of contraceptives to
married couples, and

WHEREAS: These positions of Robert Bork are contrary to the majority
opinion of the American people, and

WU'EREAS: Robert B c k , if allowed by the Senate to become a Sup^e^e Cou"t
Justice would become the swing vote in favor of all o r these mine-ity
DOSit ions which would cnange the course of American life for decades to
come,

THEREFORE BE IT RESOLVED that tne Minnesota D^L u-ge Senators Boscnwitz
and Du-enbe"ge^, with a commitment to basic civil and human eights of
a"i 1 Minnesotans--"ega'~dless °f political affiliation—to vote NO on the
confirmation of Robe"t Bo"k to tne U.S. Supreme Cou"t.

--adopted by the Minnesota Democratic FaTne" L a o c Pa^ty State Centra'
Committee, August 1 , 1987.
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Of TH€ NS'lON^L
ABORTION RIGHTS

ROIOf* l€»GU€

ABORTION RIGHTS COUNCIL OF MINN€SOTR

3255 H€NN€PIN RV€NU€ • SUIT€ 227 • MINN€RPOUS. MINN6SOTR 55408 • (612)827-5827

Statement presented at Coalition hearing September U , 1987
by Rosalie Goldstein, Vice-President, Abortion Rights Council

"I am Rosalie Goldstein, Vice-President of the Abortion Rights

Council of Minnesota. We have joined with the Minnesota Coalition

and our national affiliate, the National Abortion Rights Action

League, in opposition to the nomination of Robert Bork to the United

States Supreme Court.

We take this position because the stakes are so great. If Bork

is confirmed we will face a radically different way of life in this

country--a life without the guarantees o* privacy, eauality and freedom

of expression. Thomas Jefferson wrote "the earth belongs always to

tne living generation." In 19S7, Robert Bork adheres to the doctrine

of original intent in interpreting the Constitution.

And where does he stand on the issues --

On privacy. . . Bork rejects the principle of a constitutional

right to privacy and would penrnt government to intrude on fundamer.tally

private and intimate aspects of our lives.

On contraception. . . Bork has spoken out against the 1965 G"iswc1d

v. Connecticut decision in which the Supreme Court invalidated a law

banning the use of contraceptives even by married couples.

Or abortion . . . Bork would tip the balance of the Court against

the landmark 1973 Roe v. Wade decision which affirmed a woman's

constitutional right to choose legal abortion. Bork would permit states

to enact intrusive regulations which would coerce women's decisions

about abortion.

Or. sexual orientation . . . In his best known case Qn privacy

ngnts, Bork not only ridiculed the gay plantiff's claims to privacy

and equal protection, he launched a general attack on the right to

privacy doctrine.

Bork has opposed the Supreme Court's fair housing remedies for
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PRESS RELEASE

September 14, 1987

Page Two

low income black citizens even though the federal government had

participated in the discrimination. He has also criticized

affirmative action remedies for employment discrimination. •

On sex discrimination ... In a unanimous decision, the Supreme

Court recently held that sexual harassment in the workplace is sex-

based discrimination. Bork disagreed with this decision, explaining

that it is too hard to know when women welcome male sexual advances

and when they do not. He has also written that women, unlike racial

minorities, have no constitutional protection against laws that

discriminate against them.

In 1984 Bork held that in Oil, Chemical & Atomic Workers

International Union v. American Cyanand Co. that an employer had

not violated the Occupational and Safety and Health Act by

instituting a policy requiring female employees between the ages of

16 and 50 to be surgically sterilized to hold certain jobs.

Bork also supports the re-introduction of some religion into

the public schools.

The Constitution defines the role of the Senate as that of a

co-equal in the selection of Justices—the separation of powers

check the authority of the Executive branch. One function of tne

Senate is to prevent the packing of the court whose members serve

for live—longer than the term of any President.

Americans expect judges to administer law in tne name of justice.

The Senate has the obligation to reject the nomination of Robert

Bork in the name of justice.



4880

September U , 1987

Senators Durenberger and Bosrhwitz:

My name is Rick Scott; 1 am testifying on behalf of Minnesota AFSCME,

the state affiliate of the American Federation of State, County, and Municipal

Employees. We submit to you that the U.S. Senate hes not only a right but an

obligation to consider the judicial philosophy of a Presidential nominee for

the Supreme Court. From the very first, Supreme Court appointments have

been a joint act of the President and the Senate. Each must be satisfied

with all of the qualifications of an individual to merit appointment.

Measured by this standard, Mr. Bork does not deserve your confirming vote.

He stands far to the right of the civil and human rights views of the vast

majority of Minnesotans - of both political parties.

Mr. Bork is often referred to as a "strict constructionist" on Constitutional

issues. Far from being a strict constructionist, on the matter of mcividual

rights he stands the Constitution on end. Bork rejects the concept of an

individual right to privacy - - central to many key Supreme Court decisions

of our era - - with the oft-quoted remark that "he can find no such right

enumerated in the Constitution." But the Constitution says, in the 9th

Amendment, that the enumeration of certain rights m that document should

not be construed to deny the rights retained by the people. Bork is radically

un-Constitutional in rejecting residual rights enjoyed by the American people

and should be rejected as a nominee for this reason alone.
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On issues relating to the working men and women of our land, we find Bork

to be so pro-business and anti-labor that he makes the Reagan administration

look like labor's friend1 Two cases point up this anti-labor stance of Bork.

The first case is one in which Bork backed the firing of two employees for

passing out union siqn-up cards to co-workers. He ruled that talking union

would "disrupt the workplace - a standard he invented for the case. His

decision helped override one of the few pro-worker rulings of the pro-business

Reagan N.L.R.B.

The second case is one m which he supported an employers right to require

female employees to be sterilized or lose their job. The employer, American

Cyammide, discovered an increase in spontaneous abortions in their work

site and rather than clean up the site to create a healthy work environment,

they took the short circuit route of requiring employee sterilization. The

workers union, D.C.A.W., grieved the case and eventually it wound up in Judge

Bork's court. There Bork ruled in favor of the employer over the objections

of the Reagan Department of Labor. We consider this ruling not only anti-

labor, but anti-life and inhumane as well.

In conclusion, we think Robert Bork is far to the right of our Minnesota

political tradition. His nomination should be rejected.

Thank vou.
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One Justice Away From Injustice

Minnesota Chapter National CoaiitionTo Stop Bork.

One Justice Away From Injustice

Minnesota Chapter National CoaiitionTo Stop Bork.
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BPW
mlnnesota
Minnesota Federation
of Business and
Professional
Women's Clubs, Inc.

Voice of
g Women

SEPTEMBER 14, 1987

THE BUSINESS AND PROFESSIONAL MEMBERS IN THE STA1I OF MINNESOTA

ASK THAT SENATOR BOSCHWITZ AND SENATOR DURENBEROER TAKE VLKY

SERIOUSLY THEIR RESPONSIBILITY TO REVIEW THE QUAL1HCATIONS OF

THIS NOMINEE AND TO CONSIDER THE 1MP\CT OF HIS PRE-ORDAINED

DECISIONS ON THEIR CONSTITUENTS WE ASK THE SENATORS TO SAFEGUARD

OUR PROGRESS BY OPPOSING THE NOMINATION OF ROBERT BORK AND ALSO

ASK THEM TO ACTIVELY WORK TO CONVINCE THEIR COLLEAGUES TO OPPOSE

HIS CONFIRMATION

THANK YOU

RUTH M SHIELDS
43 5 ?. WARUK'K

ST PAUL, MN 55105
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ninnesota
Minnesota Federation
)f Business and
'rofessionai
.Vomen's Clubs, Inc

The Voice of
•Vorkin<7 Women

S | i ' I l " K I h 14 . •••'H

M\ NAME IS RUTH SHIELDS As PRLS1DENT AND REPRESENTATIVE OF '1 HE

MINNESOTA FEDERA11ON OF BUSINESS AND 1'ROH 1>S IONAL WOMEN AS A WORKING

WO. IAN AS A VO1ER AS A TAXPAYER, AND AS AN ACTIVE MEMBER OF MY

coMMUNm or ST PAUL, OPPOSE THE NOMINATION OV ROBERT BORK AS

ASSOCIATE JUSTICE OF THE U S. SUPREME COUKI

Bl'W WAS ORGANIZED IN 1919 AND SINCE THIN 1HE MEMBLRb HAVE WORKED LONG

AND HARD 10 SEE IHAT THE FREEDOMS AND OPPORTUNITIES OF THIS NATION

ARE EX1ENDLD 10 ALL ITS CITIZENS - BLACK AND WHITE, MALE AND FEMALE,

YOUNG AND OLD JUDGE BORK'S CONFIRMATION WOULD JEOPARDIZE MUCH OF

rtlL PROGRESS WE HAVE MADE IN THE PAST 30 YLARS 1OWARDS MAKING THE

AMERICAN DREAM AVAILABLE TO ALL AMERICANS

JUDGE BORK HAS INDICATED THROUGH HIS DECISIONS, HIS WRITINGS AND HIS

PUBLIC STATEMENTS THAT HE IS AN IDEOLOGUE WITH DEEPLY HELD POLITICAL

BELIEFS, NOT A DISPASSIONATE JUDGE HE HOLDS TO A VERY NARROW

CONSTRICTION OF PRIVACY RIGHTS FOR INDIVIDUALS, IS CLEARL^ AND

VEHEMENTLY OPPOSED TO A WOMAN'S RIGHT TO CHOOSE, AND liAS PUBLICLY STATED

HIS NEGATIVE VIEWS ON AFFIRMATIVE ACTION, OPEN HOUSING, EQUALITY OF

ACCESS TO PUBLIC ACCOMODATIONS. AND ANTI-TRUST LEGISLATION THIS IS

NOT THE RECORD OF A FAIR-MINDED JUDGE WHO WILL DECIDE ON THE ISSUES

OF THE CASE IT IS THE RECORD OF A PERSON WHO WILL CLEARLY PURSUE A

SPECIFIC AGENDA - - AN AGENDA UHICH WOULD SET THE PROGRESS OF WOMEN

BACK THREE GENERATIONS

THE ROLE OF THE SENATE IN THE CONHRMATION PROCESS IS TO ADVISE AND

CONSENT. NOT TO RUBBER-STAMP A NOMINEE DESPITE HIS IDEOLOGY IT

WOLLD NOT BE THE FIRST TIME THE SENATE TOOK A STANCE IN OPPOSITION

TO A NOMINEE - - ALMOST ONF-FIFTH OF THE NOMINEES TO THE SUPREME

COURT HAVE BEEN REJEC1ED

SENATOR STROM THURMOND (R-SC) SAID IN 1968 "THE PRESIDENT MERELY

PTTKS OR CHOOSES OR SELECTS THE INDIVIDUAL FOR A POSITION OF THIS

KIND. AND THE SENATE HAS THE RESPONSIBILITY' 0^ PROBING INTO HIS

CHARACTER AND INTEGRITY AND INTO HIS PHILOSOPHY, AND DETERMINING

WHETHER OF. NOT HE IS A I'ROPERLY QUALIFIED PERSON TO FILL THE POSITION "



4885

John B. Minnick
9126 GLENBROOK ROAD

FAIRFAX VIRGINIA 22O31 September 22, 1967

The Honorable Joseph B. Biden, Jr., Chairman
Senate Committee on the Judiciary
SD-224 Dirksen Senate Office Building
Washington, DC 20510

Subject: Nomination and Confirmation of Judge Bork.

Dear Mr. Chairman:

I favor the nomination and confirmation of Circuit Judge Robert H.
Bork as an Associate Justice of the Supreme Court of the United States.

The record shows that Judge Bork favors the rule of law and not of men.

The record also shows that the opposition favors the rule of sen over
the rule of law.

Accordingly, I urge you to reconsider your position and to vote to
confirm.

Please include this letter and its attachments in the public record of
the confirmation hearing.

One hundred copies are being mailed under separate cover to be placed
on the table for the benefit of the news media and others in attendance
at the public hearing.

Thank your very much for your courtesy and consideration.

Attachments: Correspondence and related materials favorable to the
nomination and confirmation of Judge Bork.
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John B. Minnick
8 1 2 6 * • « " • " « * R o * ° September 22. 1987

FAIRFAX. VIRGINIA 22O31

The Honorable Orrin G. Hatch
United States Senator
SB-135 Russell Senate Office Building
Washington. DC 20510

Subject: Confirmation Hearing on Judge Bork's nomination:
The Rule of Lav • . The Rule of Men.

Dear Senator Hatch:

This refers to your letter of August 10, 1967, and supplements my response reprinted
on the reverse side of this letter.

What I said about the Iran/Contra and Watergate hearings goes double for the Bork
confirmation hearing. If his nomination is confirmed, It vill be because he is
perceiTod to ravor the rule of lav and not of men. If his nomination Is not
confirmed, it will be because the truth.about our government has been covered up
again by those vbo favor the rule of men over the rule of lav.

If Judge Bork had knovn vhat I knew, he might have been able to short circuit the
opposition vith aplomb. Tor example, consider the question concerning the "poll tax"
amendment. A more appreciate response might have been made along these lines:

Mr. Chairman, perhaps the gentleman from Massachusetts can tell us vhen, and
under vhat circumstances his State repealed Its poll tax lav. As he knows or
should have reason to KE.V. the Massachusetts poll tax vas a direct tax on the
right tc vote enf- ieable by the Sheriff of each local political subdivision.
On the other hand, the "poll tax" in Virginia and the other southern states vas
not a tax on the right to vote, nor vas it enforced by Sheriffs or any other
public official. It vas a capitation tax Imposed by Congress as a condition
precedent to readmisslon into the Union. One-half vent into the 8tate Literary
Fund and the other half vent back to the counties for the benefit of public
education. It crept into the election lavs merely as a matter of collection and
not as a means of enforcement. Are there any other questions about the "poll
tax" in the South?

Of course there is a great deal more to the overall picture. Although the vhole Jig-
saw puzzle has yet to be seen by the public eye, nevertheless bits and pieces are
falling in place and gradually becoming common public knowledge.. In fact, if Judge
Bork is confirmed, he may find himself required to take judicial notice of the truth
about our government. Accordingly, Congress ̂ c*n no longer afford to cover up the
errors of its Acts.

Enclosures: Separation of Povers v. Delegation of Powers: The Iran/Contra Hearings,

Officer Review, September, J987, pp. 12-13.
Report of the Special Committee on Federal Jurisdiction Rules and
Procedure, Virginia Bar Hews, May--June, 1971*, pp. 36-fcl
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John B. Minnick
9126 GLENBROOK ROAD

FAIRFAX. VIRGINIA 22O31

August 19, 1987

The Honorable Orrin G. Hatch
United States Senator
SR-135 Russell Senate Office Building
Washington, DC 20510

Subject: Nomination and Confirmation of Judge Bork

Dear Senator Hatch:

Many thanks for your kind letter of August 10, 1987 and especially
for the reprints of your addresses concerning the Constitutional
debate over the nomination and confirmation of Judge Bork as an
Associate Justice of the Supreme Court of the United States.

I favcr his nomination and confirmation, but for somewhat different
reasons.

We need to develop a nev strategy designed to unmask the opposition
which favors the rule of men over the rule of law.

I am fully prepared to do this provided you are favorably inclined
to call upon me to address the full Senate Comnittes on the Judiciary
in favor of the nomination and confirmation. If so, it may be
necessary and advisable to confer with Judge Bork. It would not
be fair to him if we were to proceed without his full knowledge and
c onsent.

In the meantime, you may wish to review iey work with your counsel.
If you have any questions, please do not hesitate to call on me.

Thank you again for your courtesy and consideration.
-•?

sincerely.

Enclosures: Copies of letters to the Chairmen of the Select
Committees on the Iran/Contra investigations

P. S. There is more to come.
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drudgerv out of blood counts, blood
chemistries, and testing Newer in-
struments have been devised the
laparascope that can look into the
abdomen through a tiny incision, a
similar "scope" to see into |Oints, the j
colonoscope which can reach from the j
rectum to the caecum, the gastroscope |
to examine the upper gastrointestinal
tract, the bronchoscope for visually
exploring the lungs

Then there are the new diagnostic
modalities the CAT Scan (computer-
ized axial tomography); DSA (digital
subtraction angiography), PET (posi-
tive emission tomogTaphy); MRI
(magnetic resonance imaging), and
finally, SONO (sonogTaphy using
high frequency sound waves)

In recent years, bypass cardiac sur-
gery has become commonplace But
that is being sidestepped by angio-
plasfy, the use of a balloon to open
blocked coronary arteries Ammocen-
tesis is frequently used to determine
the status of the fetus. The phar-
maceutical companies have effected
great changes in the medicines now
being prescribed

However, with all these great
advances, there has been a price to
pay Medical expenses have risen
astronomically Hospitalizabon cover-
age is a must. Federal Medicare helps
Medicaid cannot be ignored. Malprac-
tice insurance needs to be resolved
Solo practicing doctors have had to
take in associates for better coverage

What does the future hold? Answers
must be sought to many of our eco-
nomic problems And there are still
diseases to be conquered AIDS is our
most serious threat Arthritis, birth
defects, arteriosclerosis, Alzheimer's
Syndrome, and many other condi-
tions are still to be solved. Good
health and freedom from debilitating
or disabling conditions are the goals
in the future for all of us.

U S ARMY XIII CORPS annual reun-
ion, 8-11 Oct. 1987, Holiday Inn (In-
ternational Drive), Orlando, FL. Con-
tact John Bitting, 10104 Quinby St..
Silver Spring, MD 20901. Tel: (301)
593-8919

315th BOMB WING reunion, San Anto-
nio, TX, 8-10 Oct 1987 Contact-
Col George Harrington. 4600 Ocean
Beach Blvd., #505, Cocoa Beach, FL
32931 Tel (214) 784-0342

Separation of
Powers v.

Delegation of
Powers

The Iran/Contra Hearings
by

Captain John B. Miruuck,
USMCR (Ret)

Perpetual Member,
Northern Virginia Chapter

Definition and Source of Terms

S eparation of powers means that
one branch ot government shall

not exerase the powers nor perform
the functions of the other two
branches or either of them. It was first
introduced into our American system
of jurisprudence by George Mason at
Wdliamsburg, Virginia, in the Spring
of 1776. It is found in the Virginia
Declaration of Rights and the first
Constitution of Virginia adopted in
June of 1776 Virginia's basic docu-
ments are the source of our Declara-
tion of Independence and the model
for our State and Federal Constitu-
tions and Bills of Rights. In any case,
separation of powers means the rule
of law and not ot men

Delegation of powers means that
one or more branches are authorized
by law to exercise the powers and per-
form the functions of the other two or
either of them It was developed out
of Acts of Congress generally and the
Administrative Procedure Act of 1946
and an obscure 1949 amendment to
the Judicial Code of the United States
in particular In addition to giving
legislative and judicial powers to the
Executive Branch. Congress also gave
legislative powers to the Judicial
Branch. Congress also acquiesced in
the exercise of executive powers by the
Judicial Branch. At the same tune.
Congress tries to exercise all three
powers of government itself. In sun-
pie terms, delegation of powers means
the rule of men and not of law

Discussion

The Iran/Contra hearings have
pointed up the need to reseparate our
powers of government Congress
should be required to confess error
and to begin doing business as
intended by our Founding Fathers

Separation of powers is not only the
heart and substance of the rule ot law,
but also the cornerstone of American
freedom and religious liberty Like-
wise, separation of powers is the Key
to our Constitutional svstem of checks
and balances Moreover, James Madi-
son declared unequivocally that sepa-
ration of powers "is the most sacred
pnnciple of our Constitution, indeed
of any free constitution" It may be
truly said that separation of powers is
the real foundation of American
democracy and our Constitutional
repubbc.

The Congressional practice of dele-
gating our powers of government not
only diffuses our Constitutional sys-
tem of checks and balances, but also
substitutes the rule of men for the rule
of law. For example, the public prac-
tice of delegation of powers estab-
lished a "fourth branch of govern-
ment" not sanctioned by our
Constitution. That is. Congressional
delegations of power substituted an
autocratic bureaucracy for our repub-
lican form of government.

The public practice of delegation of
powers is also the proximate cause of
an astronomical public debt fueled by
defiat spending Furthermore, delega-
tion of powers has produced unpre-
dictable political problems such as
those generated by Viet Nam, "Water-
gate" and the Iran/Contra debacles.

Delegations of power found m the
Administrative Procedure Act and the
1949 amendment to the Judicial Code
conflict with statements made by
members of both Select Committees.
In addition to giving the Executive
Branch the power to "prescribe law or
policy", (Administrative Procedure
Act, 60 Stat 237, 1946) Congress also
gave the "rule making" power to the
Judicial Branch (1949 amendment to
the Judicial Code, 63 Stat. 104). The
legislative histories of those giveaway
Acts of Congress disclose an intention
to favor the rule of men over the rule
of law Such giveaway statutes also
tend to break down our Constitutional
system of checks and balances In fact,
those particular Acts of Congress
exhibit a deliberate attempt to obliter-
ate our own unique Amencan doctrine
of separation of powers

Aside from the conflict of laws
generated by delegation of powers,
the Iran/Contra hearings are flawed in
other material respects Select Com-
mittee members and their counsel

Officer Review/September 1987
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were perceived by many Americans as
being intent upon puffing up the
record with their own self-serving
statements Such statements failed to
account for the adverse effect of dele-
gation ot powers upon the rule of law
and our Constitutional system of
checks and balances Moreover, the
"witnesses" were treated as if they
were being cross examined in an
adversary proceeding

Conclusion

The time has come for CongTess to
investigate itself instead of trying to
blame others for its own short-
comings

Editor's Note. Captain Mmmck is
President of Patriotic Education Incor-
porated, the publishing arm of
MOWW's Patriotic Education Founda-
tion He will be retiring from PE1 Sep-
tember 17, 1987 m order to give his
full time and attention to his Bicenten-
nial projects He says that the
Iran/Contra hearings have given his
"Virginia Plan" a new lease on life
The "Virginia Plan" is a composite of
the "George Mason Promotion" and
the "George Washington Protect", and
is being developed for the Bicentennial
of the Bill of Rights m 1991

JOIN THE TEAM
THE MOWW/f EAM

MO «v»s Siias Tu

Order from
National Headquarters

435 North Lee St
Alexandria, VA 22314

OFFICER'S CALL
by

Karl B. Justus
Chairman, Magazine Committee

COMMENTS: We assume it was a
"great convention" in Tucson
which, in the main, will be in the
October magazine, so we'll |ust say
to the Companions of our host
chapter, "Well done!"—Trying to
write this column for September is
the toughest one of the year. Writ-
ten two months before anyone will
see it (this is 20 July), largely from
such May and June chapter bulle-
tins as are at hand, it is hardly pos-
sible to make this current reading
So, we'll |ust try to report what
seems interesting (or representa-
tive) From nearly every chapter's
newsletter we could report "instal-
lation of officers"—or—"the stu-
dents who attended the Youth
Leadership Conference(s) gave a
report "—Notably, our own Capt.
)ohn Minnick, who has been giving
such fine {giving is the word) lead-
ership and dedication to Patriotic
Education Inc., wrote an impres-
sive, on-the-mark letter to Senator
Daniel Inouye, Chairman of the
Senate Select Committee, on 11
July in the midst of the Iran/Contra
Hearings, Capt. Minnick, an ardent,
legal student of the U.S Constitu-
tion, as an attorney, has devoted
most of his time and talent toward
emphasizing the vital importance
of the doctrine of the "Separation
of Powers" as opposed to the
"Delegation of Powers." If the let-
ter is not reproduced elsewhere in
this issue, we will see to it that the
thrust of the letter is shared with
all Companions We are sorry Capt.
Minnick decided to leave PEI on 17
September, but we all do wish him
well in his continuing effort to get
all three branches of our Govern-
ment to put back into practice the
"Separation of Powers " Good
luck, John, and for America's sake,
may success attend your mission
—Many of us remember the early,
desperate months of WW II in the
Pacific. Of incalculable significance
was 4 June 1942, date of the Battle

ot Midway—"the dav a war was
turned around " Of the men ot
Midway, historian Sam Elliot wrote,
"Think of them, reader, every
Fourth ot June." This year marked
the 45th anniversary ot Midway,
the battle which American Naval
Forces won against great odds—
with fewer vessels and planes—
because on the bridge of one ot
our three aircraft carriers, the USS
Yorktown, was a genius named
Admiral Raymond A. Spruance, USN.
Well, on 7 June this year, Capt. Gil
Slonim, USN (Ret), arranged and
hosted a 45th anniversary reception
in memory of Admiral Spruance,
"the victor at Midway," and the brave
men who fought with him—many
of whom lost their lives The recep-
tion was held in a refurbished old
Washington mansion at Massachu-
setts Ave. & 21st St. in our Capital
City Capt Slonim, a remarkable
naval officer in his own right, has a
great sense of history and an appreci-
ation for the same. A Naval Academy
graduate, Capt. Slonim was in the
thick of the war in the Pacific from
Pearl Harbor on At various times
he served on the staffs ot Admirals
Spruance, Halsey and Nimitz, An
Intelligence Officer, he was, also,
the official interpreter whenever
the Japanese were involved and ful-
filled that capacity at the formal
surrender aboard the "Mighty Mo'"
Attending the reception were sev-
eral shipmates who, like Capt. Slo-
nim, had served with Admiral Spru-
ance at the Midway engagement
and elsewhere. Additionally, other
military officers and government
officials were aboard to "remember"
on that 45th anniversary At Capt
Slonim's request, this old Navy
Chaplain of Pacific battles (yours
truly) wrote and gave a special,
memorial prayer. President Reagan
sent a special letter to Capt. Slonim,
which read, in pan " History is
made by human beings, decisions
made by a handful can mean the

Officer Review/September 1987 13
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SPECIAL COMMITTEE ON FEDERAL
JURISDICTION RULES AND PROCEDURE

Foreword
Purpose

This report is designed to uncover the destruction of our constitutional system
of checks and balances by prior Congresses of the United States and to expose
the curret co\er up effort of the 93d Congress.
Scope

The Special Committee on Federal Jurisdiction Rules and Procedures fo-
cused primarily on rules of evidence, division of jurisdiction, executive privi-
lege, impeachment, and separation of powers. Five relevant legislative pro-
posals were selected out of many for discussion.
Effect

Hopefully, the practical effect of this report will be to strip off the double
standard of conduct enshrouding "Watergate" and related matters including the
current impeachment proceedings. The beneficial effect will be to shed new
light on fundamental principles of constitutional law once taken for granted
and long since forgotten.

Background
Thirty-/iiih Annual Mvvtinf>

This report is directly attributable to the splendid presentation by the panel
on the proposed Federal Rules of Evidence at the 35th annual meeting of the
Virginia State Bar. The panel recommended the appointment of a committee to
study the proposed rules and to make suggestions on or before July 30, 1973.

Committee
By letter dated June 22, 1973, President Howard created the Committee to

36 VIRGINIA BAR NEWS
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Study Federal Rules of Evidence and named John B. Minnick as chairman and
Gregory U. Evans and Plato Cacheris as members to serve with him.

The committee immediately aecured copies of the hearings, bill, and related
materials on H.R. 5463 on the proposed Federal Rules of Evidence.
Preliminary Report

A preliminary report was submitted July 23, 1973, to point out among other
things that the proposed rules, hearings, and related materials raised serious
constitutional questions under the doctrine of separation of powers.
Enlargement

In the meantime. S. 1876 on the proposed division of jurisdiction between
State and Federal courts was referred to the committee for study and comment
Additionally, the committee was redesignated the Special Committee on Fed-
eral Jurisdiction Rules and Procedure and its functions were enlarged to in-
clude monitoring Congress The work and plans of the Special Committee were
outlined and reported at the fall conference in Staunton.
Preliminary Report

In a preliminary report dated September 26, 1973, the Special Committee
pointed out that the pnncipal question raised by the proposed Federal Rules of
Evidence involved the doctrine of the separation of our powers of government
under the first three articles of the Constitution, and that the big question raised
by the proposed division of jurisdiction between State and Federal courts in-
volved the concept of the equal protection of the law under the Fourteenth
Amendment as applied to both State and Federal Governments b> the courts
The Special Committee also announced that it planned to ask for hearings on
the constitutional questions raised by both bills, and requested that the an-
nouncement be circulated The announcement was published in the November-
December 1973 issue of the Virginia Bar News
Monitoring Service

The monitoring services of the Special Committee picked up information on
several legislative proposals including H.R. 12135 and H.R. 12462 on amend-
ments to the Freedom of Information Act, S. 2803 to insure the separation of
constitutional powers by establishing the Department of Justice as an inde-
pendent establishment of the United States, and S. 2978 to establish a special
commission to study the establishment of an independent permanent mecha-
nism for the investigation and prosecution of official misconduct and other of-
fenses committed by high Government officials The particular relevance of
these legislative proposals determined the thrust of this report.

The Legislative Proposals
H. R. 5463 Proposed Federal Rules of Evidence

This legislative proposal originated in a suggestion made by former Chief
Justice Warren; but the suggestion was caused by the so-called "enabling acts"
which gave the Court the power to prescribe the rules, and in particular b> the
last one contained in the Act of May 24, 1949, Ch. 39, section 103, 63 Stat. 104
The provisions of that Act gave the Supreme Court the power to make its own
rules and constituted a grant of the legislative power reserved to the Congress
as one of our checks and balances under Article 111 of the Constitution.

After the Court was given the power to make its own rules, it proceeded to

MAY-JUNE 1974 37
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adopt its own rules and of course threw out the old rules including the rules re-
lating to evidence. Since the new rules do not constitute part of the supreme law
of the land under Article VI of the Constitution, the suggestion by former Chief
Justice Warren appears to have been made in an obvious effort to cover up the
destruction of one of our constitutional checks and balances.

After the suggestion was made by the Chief Justice, a special committee was
appointed to study the feasibility of establishing uniform rules of evidence
for the Federal judicial system. The special committee determined that it was
feasible. An Advisory Committee on Rules of Evidence was appointed and H.R.
5463 is the result of the work of the Advisory Committee. When that commit-
tee commenced its work, however, it established several criteria, one of which
was the avoidance of constitutional issues. Hearings, page 91; Congressional
Record for Wednesday, January 30,1974, page H 307.

H.R. 5463 encountered a stormy reception in Congress and the rules as pro-
posed by the Advisory Committee were rejected. Pub. L. 93-12. March 30. 1973.
87 Sut 9; see also. 119 Cong. Rec. No. 22. February 7. 1973, S 2241-2242; 119
Cong Rec. No. 40, March 14. 1973, H 1721 1731, 119 Cong Rec, No. 42,
March 19. 1973, S 4493-5009, Federal Bar Journal, Evidence, Part 1, Volume 32,
Number 4, Fall 1973.

While the debates were going on in Congress, the Special Subcommittee on
Reform of Federal Criminal Laws of the House Committee on the Judiciary was
holding hearings on the proposed rules of evidence Those hearings demon-
strate the failure to account for fundamental principles of constitutional lau de-
spite some self serving statements seemingly to the contrary. Thus it appears
that "Constitutional issues would be avoided to the extent possible, on the the-
ory that the formulation of rules was not in general an appropriate method of
resolving them" Hearings, page 91; see also. Hearings, page 35; and the Con-
gressional Record for Wednesday, January 30,1974, page H 307.

As a result of the 1973 hearings and mark up session, most of the contro-
versial provisions of the proposed rules were eliminated, and a much modified
version of H.R. 5463 was reported to the House November 15, 1973. H. Rept
No. 93-650, 93d Cong, 1st Sess. The proposed rules as revised by the House
Committee on the Judiciary were passed by the House with floor amendments,
February 6. 1974, 120 Cong Rec, No. 12. page H 570; and referred to the Sen-
ate. H.R. 5463 as modified by the House was read twice in the Senate and re-
ferred to the Committee on the Judiciary. 120 Cong. Rec, No. 13, February 7,
1974,S 1552.

The Special Committee has requested a hearing on the constitutional issues.
There are other defects in the proposed Federal Rules of Evidence. The Ad-

visory Committee's notes, the hearings, the committee report and related ma-
terials do not establish a need for black letter statutory rules of evidence. The
danger of a black letter statutory rule on presumptions is glossed oyer under the
guise of labelling the rule a technical matter. The treatment of evidence general-
ly and hearsay in particular fails to account for the fundamental rule of exclu-
sion where the evidence is not competent to prove the truth of the matter as-
serted.
S. 1876 Proposed Division of Jurisdiction between State and Federal Courts

As in the case of the proposed rules of evkJtne*. the proposed division of
jurisdiction arose out of a suggestion by former Chief Justice Warren. In pro-
posing the study, he stated:

3fi VIRGINIA BAR NEWS
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"It it essential that we achieve a proper jurisdictiona) balance between
Federal and State court systems, assigning to each system those cases most
appropriate in light of basic principles of federalism"
The American Law Institute acted upon his suggestion and made • ten-year

study of the jurisdiction of Federal Courts S. 1876 is the result of that study
•nd covers six broad areas of Federal jurisdiction diversity of citizenship, Fed-
eral question jurisdiction; jurisdiction of the United States as a party; admiralty
jurisdiction; jurisdiction of three-judge courts; and multi-party-multi-state liti-
gation

The initial suggestion by the Chief Justice did not account for the fact that the
judicial power of the United States under the Constitution does not extend to the
assignment of the jurisdiction of the State courts; and neither does the legisla-
tive power in the absence of a proper amendment.

Aside from the ramifications of the American Law Institute proposal, the bill
is described at the very outset as "lawyers' law." Hearings, page 98. As such, the
proposal is reduced to an effort to impose a set of arbitrary standards for the
benefit of the legal profession without regard to the rights of the people to the
equal protection of the la* guaranteed by the Fourteenth Amendment. Ac-
cording I), the proposal may be classified as a rule of men and not of law.

The Special Committee on Federal Jurisdiction Rules and Procedure has re-
quested a hearing on the constitutional aspects of the proposed division of juris-
diction
H R I2I3< and H R 12462 To Amend the Freedom of Information Act.

H.R. 12462 is the result of executive mark ups of H.R. 12135. The basic pro-
posal to amend the Freedom of Information Ad. 5 U.S.C. (1970 ed.) section SS2,
originated in the efforts of the courts and Congress to get information from the
executive branch and involves the executive privilege concept. Additionally, the
hearings, bills and related materials manifest an effort to lay a foundation for
contempt proceedings in order to lend some color of criminality to possible im-
peachment charges See particularly, the provisions of the bills for filing lau
suits in the United States District Court for the District of Columbia; see also.
Hearings, pages 6113 et seq

Of course the difficulty with the proposal lies in the fact that 5 U.S.C. sec-
tion SS2 is part of the Administrative Procedure Act of 1946, 60 Stat. 237, as
codified and enacted into positive law in 1966, 80 Stat. 378, 381-388, now 5
U.S.C. (1970 ed.) sections 551-559. By the express terms of the Administrative
Procedure Ad. the executive branch and the so-called "independent agencies"
were given the power to "prescribe law or policy". S U.S.C. (1970 ed.) sedion
SSI. The grant of legislative power by Congress to the executive branch is not
only inconsistent with our great American dodrine of separation of powers, it
also destroys our constitutional system of checks and balances. Additionally, the
grant of legislative power to the executive branch is the proximate cause for the
recent assertions of executive privilege.

5. 2803 To Insure the Separation of Constitutional Powers by Establishing the
Department of Justice as an Independent Establishment of the United States

This legislative proposal is the product of the constitutional confusion gen-
erated by the destnidion of our constitutional system of checks and balances by
prior Congresses of the United States, and, as such, manifests an effort in the
93d Congress to cover up that destruction.

MAY JUNE 1974 39
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S. 2978 To Establish a Special Commission to Study the Establishment of an
Independent Permanent Mechanism for the Investigation and Prosecution of
Official Misconduct and other Offenses Committed by High Government Of-
ficial*

This proposal arises out of the itme problem, namely, "Watergate,** that pro
duced S. 2803 and H.R. 12462. As such, it represents another layer in the at-
tempted cover up of the destruction of our constitutional system of checks and
balances.

Discussion
The Special Committee on Federal Jurisdiction Rules and Procedure has un-

covered two of the specific Acts of Congress which have destroyed our consti-
tutional system of checks and balances. In addition, the Special Committee de-
sires to point out that there is nothing in the Constitution to prevent one branch
of government from exercising the power of the other two branches. Accord-
ingly, the only constitutional way to insure the separation of our powers of gov-
ernment is not to give any of them away.

By the act of giving away constitutional powers, the Congress of the United
States has not only made it impossible to maintain the separation of powers, it
has also reduced us to a government of men and not of law.

"Watergate" is merely the manifestation of the constitutional confusion of
the rules generated by the "giveaway" acts of Congress. The impeachment pro-
ceedings stand on no better footing. Those proceedings are the direct result of
the confusion and reflect the charges and countercharges generated when one
branch of government compounds the mistakes and errors of another branch.

Since the problem is essentially a question of the rules, the Special Committee
on Federal Jurisdiction Rules and Procedure desires to furnish a brief analysis of
the real reason for the separation of our powers of government.

The Legislative Branch operates under the rules of parliamentary pro-
cedure

The Executive Branch operates under administrative rules and regulations
including executive orders.

The Judicial Branch operates under the rules of court subject to the rules of
evidence.

The rules of parliamentary procedure do not work in the Executive and Judi-
cial Branches.

Administrative rules, regulations and executive orders do not work in the Legis-
lative and Judicial Branches.

Rules of court and evidence do not work in the Executive and Legislative
Branches.

The reason why the rules of one branch do not work in the other two branches
is essentially a matter of functions.

The legislative function is essentially a policy making function.
The executive function is essentially a policy keeping function.
The judicial function is essentially a policy applying function.
When all three branches are actively engaged in making national policy,

there are bound to be not only honest differences of opinion, but also dia-
metrically opposed points of view.

"Watergate" with its ramifications including impeachment proceedings is a

40 VIRGINIA BAR NEWS
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classic example of what can happen when all three branches are busy exercis-
ing legislative powers. In short, the current confusion in government today it
directly attributable to the destruction of our constitutional system of checks
and balances by the Congress of the United States.

Findings
The Special Committee on Federal Jurisdiction Rules and Procedure finds
). The hearings, debates, committee report and related materials on H.R.

5463 do not demonstrate any real need for black letter statutory rule* of evi-
dence. Additionally, the hearings, debates, committee report, and the proposed
Federal Rules of Evidence demonstrate not only a failure to account for elemen-
tary principlesof jurisprudence, but also the deliberate avoidance of constitu-
tional issues.

2. The hearings and related materials on S. 1876 do not demonstrate any real
need for the division of jurisdiction between State and Federal Courts. Addi-
tionally, the hearings and related materials demonstrate an insensitivity to the
needs of the people as well as a general avoidance of constitutional issues.

3. The hearings and related materials on H.R. 12462 demonstrate the efforts
in the 93d Congress to cover up the destruction of our constitutional system of
checks and balances

4. S. 2803 and S. 2978 demonstrate further efforts in the 93d Congress to
cover up the destruction of our constitutional system of checks and balances.

5. The impeachment proceedings manifest the overall effort to cover up the
destruction of our constitutional system of checks and balances

Conclusions
The Special Committee on Federal Jurisdiction Rules and Procedure con-

cludes
1. Our education in the Held of Constitutional La* has been sadly neglected
2. The Executive and Judicial Branches have compounded the mistakes and

eirors committed by the Legislative Branch
3. The 93d Congress is fatally bent on covering up the destruction of our con-

stitutional system of checks and balances

Recommendations
The Special Committee on Federal Jurisdiction Rules and Procedure recom-

mends
1. Establishment of a permanent standing committee on Constitutional Law
2. Transfer the functions of the Special Committee on Federal Jurisdiction

Rules and Procedure to the permanent standing committee on Constitutional
Law.

3. Conduct a Constitutional Workshop at the Thirty-Sixth Annual Meeting of
the Virginia State Bar.

4. Establish Constitutional Workshops in the Law Schools of Virginia
5. Conduct the pilot project at the Washington and Lee University Law

School in conjunction with its student research program.

Respectfully submitted,
John B. Minmck, Chairman
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mBELDEF
Minority Business Enterprise Legal Defense

and Education Fund, Inc.

STATEMENT IN OPPOSITION TO THE APPOINTMENT

OF JUDGE ROBERT H. BORK TO THE

UNITED STATES SUPREME COURT

This statement represents the views of the Minority Business

Enterprise Legal Defense and Education Fund on the nomination of

Judge Robert H. Bork to the U. S. Supreme Court. The Fund is a non-

profit public interest organization estaolished to enhance, defend

and expand minority business development through litigation,

legislation, and educational activities. The primary mission of m e

organization is the legal defense of the class interests of the

minority D u s m e s s community.

Principally, the Legal Defense Fund engages in three types of

litigation:

1) legal defense of minority business development legislation
that is under constitutional attack;

2) enforcement actions to compel governmental agencies to
comply witn the law; and

3) suits attacking racial discrimination or harassment and
exclusion of minority businesses from the marketplace.

Accordingly, Supreme Court rulings that address civil rights,

affirmative action, and antitrust enforcement issues are of critical

importance to the work of the Legal Defense Fund. The Supreme

Court's rulings on these key issues have profound impact on our

constituency of minority-owned businesses.

1

Parren J Mitchell 300 " I" Street. N.E., Suite 200 Anthony W. Robinson. Esq
Founder and Chairman Washington. D.C 20002 Presidem

202'543-0040
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In assessing tne suitability of Jjage Rooert H. Bork for an

appointment to the U. S., Supreme Court, we have focused primarily on

Judge Bork's judicial philosophy, his ideological views on key

issues, his judicial temperment, and the likely implications for the

minority business community resulting from this proposed appointment.

Judicial Philosophy

Judge Bork portrays himself as a judicial conservative, that is,

one who exercises restraint in interpreting the law. In theory, an

apostle of judicial restraint gives great deference to legislative

intent and construes the Constitution strictly to include only those

rights that are expressly provided for or intended by the framers.

However, a close examination of 3ork's legal writings reveals curious

contradictions in his judicial philosophy.

With respect to court enforcement of antitrust laws, Bork has

been a strong advocate of judicial activism. Judge Bork has made it

abundantly clear in his writings that in his estimation, all

twentieth century antitrust statutes, while not unconstitutional, are

"irrational" because tney do not furtner economic efficiency.

According to BorK, "Congress as a wnole is institutionally incapable

of the sustained rigor and consistent thought that the fashioning of

a rational antitrust policy requires." Tne Antitrust Paradox, p.

412. Because of his contempt for populist Congressional intent

behind the antitrust laws, Bork urges the courts to ignore tne will

of Congress wnen it comes to enforcement of those laws. In an

apparent invitation for judicial activism, Bork has concluded:
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No court is constitutionally responsiole for tne
legislature's intelligence, only for its own. So it is
with the specific antitrust laws. Courts that know oetter
ought not to accept delegations to make rules unrelated to
reality and which, therefore, they know to be utterly
arcitrary. t( Id. , p. #110).

In further contradiction of Bork's alleged philosophy of judicial

restraint, he states:

Even in statutory fields of law, courts have obligations
otner tnan tne mecnanical translation of legislative will,
and these obligations are particularly important with
statutes as open-textured as the antitrust laws.(Id., p.
72). (emphasis added.)

Further evidence of Judge Bork's lack of restraint can De found

m his views regarding the powers of the executive branch of

government. In analyzing the constitutionally mandated powers of the

President, Bork suffers a serious lapse of memory as to the basic

tenet of 3Jdicial restraint — namely that the Constitution sncjld be

read narrowly to convey only tnose rights and powers clearly stated

and intended by the framers.

For example, m a 1971 law review article and again at his

confirmation hearings for appointment as Solicitor General, Bor<

justified President Nixon's order for tne oomDing of Cambodia as

stemming from the "inherent powers of tne Presidency". American

Journal of International Law, p. 69. (January 1971); 1973

Confirmation Hearings, at p. 9. Oddly enough, Judge Bork is unaole

to find similar "inherent powers" for Congress under the 14th

Amendment to remedy the effects of racial discrimination through

affirmative action. Apparently, Bork believes such liberal

interpretations of tne Constitution snould be reserved in favor of

tne Executive Brancn.
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In 1973, as Acting Attorney General, Bork again stretched tne

limits of the law to satisfy the prerogative of the Chief Executive

by firing Special Prosecutor Archibald Cox. In satisfying the

President's wishes, Bork purposely ignored the Department of Justice

Charter whicn provided m a t tne Special Prosecutor could De removed

only for "extraordinary impropriety". In Bork's mind, however, the

privilege of the Chief Executive reigned supreme.

Nevertheless, in other areas of tne law, Judge Bork lives up to

nis professed belief in judicial restraint. BorK taxes a

consistently narrow view of tne Constitution with respect to 14th

Amendment equal protection and affirmative action issues, voting

rights, the rignt to privacy, and freedom of speech cases. In case

after case affecting individual rights and liberties, Bork severely

criticizes tne Supreme Court for expanding tne Constitution to

encompass rights and remedies for violations of rights that are not

expressly provided for.

Tne question remains, then, as to tne true nature of tnis

judicial animal. Is Judge Bork a judicial activist, or an apostle of

3udicial restraint? In lignt of tne glaring inconsistencies in

Bor<'s approach to the law, we are left with no alternative except to

conclude that ne is neither. Rather, it is our strong suspicion that

Judge Bork is a judicial chameleon. Ke has failed to consistently

demonstrate a principled approach to the resolution of legal issues.

Judge Bork's judicial philosopny on any given issue is determined

witn startling predictability oy the subject matter of tne issue.

Bork tends to oe an advocate for judicial restraint m dealing witn

legislation ne favors (e.g. , restrictions of individual rights and

liberties). On tne ctner nand, ne oecomes a judicial activist when

3-375 0 - 8 9 - 3 2
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dealing with laws that he opposes (e.g., antitrust laws and laws

impinging on property interests).

Ideological Views

Our suspicion that Bork's judicial philosophy is determined by

his desired outcome and not vice versa, has been strongly confirmed

by the survey of Judge Bork's [judicial record compiled by Public

Citizen's Litigation Group. This survey shows that in split

decisions in the D. C. Circuit Court of Appeals in which Judge Bork

participated, the outcome of his vote can be predicted with almost

complete accuracy simply by identifying the parties in the case.

For example, in split cases where the government is a party,

Judge Bork came down on the side against consumers, environmental

groups, and workers nearly 100% of the time. Similarly, Judge Bork's

vote favored the executive in every one of the seven split decisions

in wnich public interest organizations cnallenged regulations issued

by federal agencies. (None of tnese puolic interest organizations

were "conservative" puolic interest groups, such as the Heritage

Foundation). In six split decisions where the government was sued by

individuals for violations of civil rignrs and civil liberties, Judge

3ork's vote went against the individual each and every time.

This strikingly high correlation between subject matter/party

and outcome m Judge Bork's decisions further belies the notion tnat

Judge Bork consistently adheres to a judicial philosophy and applies

it in a manner devoid of ideological considerations. If Judge Bork

applied tne law in a neutral manner, one would expect to find greater

variation in his decisions alone ideological lines.
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Accordingly, Judge Sort's ideological positions on a nuir.Der of

key issues take on added significance as tnese views are likely to

have a significant impact on his decisions affecting small and

disadvantaged businesses.

Antitrust Law

Judge Bork's views on antitrust law are clearly set forth in nis

treatise, The Antitrust Paradox. Bork advocates that the only

horizontal mergers (i.e., mergers between competitors) that snould be

prohioited by law are those that reduce the number of competitors in

a market to less than three. In other words, if BorK were to nave

his way, any merger that left a market with at least tr.ree firms

remaining would be legal per se. In this antitrust world according

to Bork, current trends towards increased concentration m the

marketplace would accelerate to the point where three-firm

oligopolies would oecome commonplace.

The imolications of such increased market concentration for

minority and small economically disadvantaged businesses would be

devastating. Barriers to entry for such firms would be raised to

nearly insurmountable levels. The deep pockets of the oligopolies

coupled with their sheer economy of scale advantages would present

formidaole oostacles to any small or minority firm contemplating

entry into markets heretofore not approacned by these kinds of firms.

As there are already far-too-many markets that are foreclosed to

minority businesses tnrough the "old-boy" network, tne minority

business community can ill afford to be confronted by tne increased

collusion and concentration of economic power that would lively



4902

result from Judge 3or*'s vision cf relaxed horizontal merger

enforcement.

Similarly, Judge Bork opposes vertical market restraints (e.g.,

prohibitions against price-fixing and boycotts between suppliers and

customer firms). Moreover, Bork frowns upon prohibitions against

price discrimination, wherein a supplier favors one customer firm

with lower prices for products of like grade and quality than it

offers to its customer's competitor. Again, tnis version of the

antitrust world according to Bork would place minority-owned firms at

an even greater disadvantage in overcoming the systemic racism that

pervades the American marketplace. Minority firms are all-too-often

subjected to higher costs than their competitors by nature of

supplier discounts to their competitors and by way of supplier

surcharges to minority firms. In other instances, minority firms are

confronted with supplier boycotts — that is, absolute refusals to

sell to minority firms at any price. Bork's theory of antitrust

enforcement would eliminate the legal remedies for small and

economically disadvantaged firms that are faced with such

exclusionary Denavior on the part of suppliers and entrenched firms.

14tn Amendment - Equal Protection - Affirmative Action

Judge Bork's ideological positions on the 14th Amendment Equal

Protection Clause and affirmative action remedies are equally dismal

for the minority Business community. In 1972, Bork was one of only

two law professors to testify in support of tne constitutionality of

legislation tnat severely curtailed school desegregation remedies
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tnat nad been deemed necessary ay tne Supreme Court to care

violations of the 14th Amendment. Hundreds of other law professors

testified contrary to Judge Bork's position. Moreover, as Solicitor

General, Bork continued to take a narrow view of affirmative action

remedies for school desegregation. In fact, he was ultimately

overruled oy Attorney General Edward Levi in his efforts to curtail

such remedies by bringing the Boston school desegregation case to the

Supreme Court. Similarly, Bork was unsuccessful in nis opposition to

fair housing remedies for low income black citizens where the federal

government had participated in discrimination. Hills v. Gautreaux,

425 U.S. 284 (1976). Bork has also expressed his opposition to

affirmative action remedies for employment discrimination.

In light of Judge Bork's general disdain for affirmative action

remedies, it is highly unlikely that he would be inclined to nave a

favorable view of minority business set-aside remedies should he oe

appointed to the Supreme Court. Obviously, the Court's delicate

balance on affirmative action cases would oe tipped in a direction

away from the Fullilove precedent. As there are already several

conflicting decisions m the Circuit Courts regarding the legality of

set-asides, there is a good possioility that tne issue would come

before the Supreme Court witnin Bork's tour of duty. Snould Bork's

opinion carry the day on tnis issue, it would most likely result in a

significant economic shift totalling tens of billions of dollars away

from the minority business community.
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Judicial Temper^ient

These ideological positions of Judge Bork would not be nearly as

troubling to minority business interests if we could be certain tnat

his judicial teraperftie.-.t was such tnat he would be capable of putting

nis personal views aside, giving a fair hearing to tne facts and

legal arguments, and applying legal precedents and legislative intent

in a principled fashion.

However, there are several aspects to Judge Bork's judicial

temperment that give us pause. For one, the harshness of Bork's

criticism of numerous Supreme Court rulings and his downplaying of

the will of Congress borders on disrespect and outright arrogance.

The following are some of Bork's typically strident characterizations

of Supreme Court decisions contained in the 1971 Indiana Law Journal:

— "improper and intellectually empty"
[Skinner v. Oklanoma, 316 U.S. 535 (1942), striking down an
Oklahoma law that provided for the sterilization of
convicts];

— "unprincipled" and "utterly specious"
[GrJswold'v. Connecticut, 381*U.S. 479 (1965)];

characterizing Justice Warren's opinion in Baxsr v. Carr as
unaole "to muster a single respectaole supporting
argument".

Moreover, Bork's disdain for the intelligence of Congress is

also quite evident..

"Congress as a whole is institutionally incapable of the
sustained rigor and consistent thought that the fasnionmg
of a rational antitrust policy requires." (Antitrust
Paradox, p. 412)

No court is constitutionally responsible for tne
legislature's intelligence ... Courts that Know better
ought not to accept delegations [from the legislature] to
make rules unrelated to reality and wnicn, tnerefore, tney
know to be utterly aroitrary." (Id., p. 410)
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Judge Bors is equally generous m his criticisrn of the Supreme

Court's intellectual capabilties. Judge Bork condemns Justice

Frankfurter's 1949 Standard Stations opinion because it rests "not

upon economic analysis, not upon any factual demonstration, out

entirely and astoundmgly upon the asserted inability of courts to

deal with economic issues." (Id., p. 301). According to Born,

Justice Douglas' "murky" conglomerate merger opinion in Proctor

Gamble "makes sense only when antitrust is viewed as pro-small

business -- and even tnen it does not make much sense." (Id. , p.

255). Judge Learned Hand's influential Alcoa monopolization opinion

"stands revealed" to Judge Bork "as a thoroughly perverse judicial

tour de force contrary to ... the entire spirit of antitrust.". (Id. ,

p. 170). This level of verbal nostility raises serious concern that,

given an opportunity, Judge Bor< would demonstrate a lack of respect

for the doctrine of stare decisis and would literally reshape the law

in his own image; an image tnat is mcompatiole witn the interests of

the small and minority business communities.

In addition to this brand of intellectual arrogance, Bork nas

demonstrated a troubling degree of intellectual dishonesty. As

discussed previously, Bork has feigned utter blindness to the

legislative history of the antitrust laws m advocating nis oasic

premise that economic efficiency was the sole oo^ect of antitrust

laws. No honest reading of the legislative history of tnese laws

could possibly ignore the social and political concerns that Congress

sought to address through antitrust legislation. Clearly, much of

the antitrust laws are aimed at protecting small business from the

adverse effects of concentrated political and economic power in

oligopolistic markets.

10
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Finally, Judge Bork's handling of tne firing of Archibald Cox

raises serious questions about nis moral integrity. Special

Prosecutor Cox had certainly been guilty of no "extraordinary

impropriety". Yet, Bork did not hesitate to be the hatchet man in

following the orders of an embattled Chief Executive to relieve Mr.

Cox of his duties.

Conclusion

When all of these factors are taken into consideration, there is

little doubt but that the appointment of Judge Robert H. Bork to the

U. S. Supreme Court would be an unmitigated disaster for the

interests of small and minority-owned businesses. Given his unstable

judicial pmlosopny tnat appears to change directions to reach

predetermined outcomes; given his ideological positions on civil

rignts and antitrust laws that are consistently adverse to the

interests of small and minority-owned businesses; and given his

apparent lack of respect for judicial precedent and Congressional

authority, tnere is precious little that commends this man to sit on

the highest court of this land. Ke simply o&R-not be trusted to apply

the law m a fair and impartial manner.

Perhaps the most disturbing factor of all is Judge Bork's

readiness to conveniently reverse his position 180 degrees on certain

fundamental civil rights issues (e.g., the constitutionality of

racially restrictive covenants and tne application of tne Equal

Protection Clause to women). Judge Bork now readily admits that his

previously neld strong views on these issues were dead wrong — that

is, until just before confirmation hearings. Had Judge Bork been

11
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acpoir.ted to the Supreme Court went/ years ago, he would have

reacned, Dy his own admission, the wrong decision on tnese important

issues. Similar failings after appointment to tne Supreme Court at

this juncture would nave disastrous long-term consequences. We urge

the Senate Judiciary Committee and all Members of the U. S. Senate to

deny Judge Bork the opportunity to maxe his other mistaken notions of

Constitutional Law a permanent fixture in the landscape of American

jurisprudence. We urge you to oppose the nomination of

Robert H. Bork.

Respectfully submitted,

Parren J." Mitchell •
Chairman

r~~<—
Anthony K. / Roomson

/
Anthony K. /
President /

FranKlin M. Lee
Chief Counsel
Minority Business Enterprise
Legal Defense and Education Fund, Inc.
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Robert Bork, nominated to succeed Associate Justice Lewis

Powell on the Supreme Court of the United States, testified

before the Senate Judiciary Committee from September 15-19, 1987.

This report is a compilation of statements by Judge Bork during

his confirmation hearing that differ from views previously

expressed in his writing and speeches. While some of the

differing statements first appeared in Judge Bork's oft-cited

Indiana Law Journal article, most were found in speeches,

interviews and articles appearing after he became a judge in

1982. In twelve of the 20 subject areas or cases covered during

the hearings that are discussed in this report, Judge Bork made

statements that appear to be different from other statements he

has made within the last two years. This report does not review

areas covered during the confirmation hearing in which Judge Bork

did not depart from previously expressed criticism of Supreme

Court decisions.
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PRECEDENT

(1) Adhering to Prior Decisions of the Court

Judge Bork began his testimony with a prepared written

statement assuring the Judiciary Committee that he would be

extremely reluctant to overrule Supreme Court precedents:

[T]he judge must speak with the authority of
the past and yet accommodate the past to the
present.

The past, however, includes not only the
intentions of those who first made the law;
it also includes those past judges who
interpreted it and applied to prior cases.
That is why a judge must give great respect
to precedent. It is one thing as a legal
theorist to criticize the reasoning of a
prior decision, even to criticize it
severely, as I have done. It is another and
more serious thing altogether for a judge to
ignore or overturn a prior decision. That
requires much careful thought...

[O]verruling should be done sparingly
and cautiously. Respect for precedent is part
of the great tradition of our law, just as is
fidelity to the intent of those who ratified
the Constitution and enacted our laws.1

On the fourth day of the hearing the Committee learned that

Judge Bork had made a very different statement on October 8,

1985, during a speech at Canisius College:

"Question: If I can follow that up. Now,
the relationship between the judge, the text,

Statement of Robert H. Bork, pp.3-4; September 15,
1987, tr. pp.116-18.
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and precedent, what do you do about
precedent?"

"Mr. Bork: I don't think that in the field
of constitutional law, precedent is all that
important. And I say that for two reasons.
One is historical and traditional. The court
has never thought constitutional precedent
was all that important—the reason being that
if you construe a statute incorrectly, the
Congress can pass a law and correct you. If
you construe the Constitution correctly,
Congress is helpless. You're the final word.
And if you become convinced that a prior
court has misread the Constitution, I think
it's your duty to go back and correct it.
Moreover, you will from time to time get
willful courts who take an area of law and
create precedents that have nothing to do
with the name of the Constitution. And if a
new court comes in and says, 'Well, I respect
precedent,' what you have is a ratchet
effect, with the Constitution getting further
and further away from its original meaning,
because some judges feel free to make up new
constitutional law and other judges in the
name of judicial restraint follow precedent.
I don't think precedent is all that
important. I think the importance is what
the Framers are driving at, and go back to
that."2

When asked to explain this remark, Judge Bork asserted that

it was merely less complete than the statement which he had made

to the Judiciary Committee three days earlier:

Senator, you and I both know that it is
possible, in a give and take question and
answer period, not to give a full and
measured response. You and I both know that
it when I have given a full and measured
response, I have repeatedly said there are
some things that are too settled to be

September 18, 1987, tr. pp.100-101.
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overturned.3

The difference between Judge Bork's 1987 testimony and his

Canisius College statement, is not simply that the latter is less

complete. The two statements are inconsistent on their face; to

assert, as Judge Bork did in 1985, that constitutional precedents

are not "all that important," is necessarily to reject the view

twice espoused by Judge Bork at his confirmation hearing that

these precedents are entitled to "great respect." The fact that

Judge Bork's 1987 statement to the Judiciary Committee, unlike

his 1985 remark, was a carefully prepared statement, could

explain why the 1985 comments omitted an idea or argument found

in the later testimony. But the different circumstances of the

statements cannot account for the fact that the assurances in

Judge Bork's opening statement to the Judiciary Committee do not

contain either of the arguments which he detailed in 1985 against.

giving weight to constitutional precedents.

In a Janu*ry> 1987 speech to the Federalist Society/ Ju&ge

Bork expressed a view of constitutional precedent quite di~£f#-pent

from his September, 1987 testimony: 38^•"

Certainly at the least, I would think our
originalist judge would have no problem
whatever in overruling a non-originalist
precedent, because that precedent by the very
basis of his judicial philosophy, has no

Id. at 108-109.
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legitimacy. It comes from nothing the framers
intended.'

Judge Bork argued at his confirmation hearing that this passage

was modified by a subsequent remark in the same speech:

In the next paragraph, which was the typed
part of my speech, I then gave an example of
non-originalist decisions that should not be
overruled. That was a commerce clause
decision, not in conformity with the original
intent of those who drafted the commerce
clause, but that clause has been expanded so
much it cannot be cut back and I said that in
the next paragraph, so I was certainly not
saying you could overrule anything.5

Byt this remark regarding the Commerce Clause in no way detracts

from the force of the portion of his speech asserting that a

judge should have no problem in principle with overruling any

decision misconstruing the intent of the framers. Judge Bork

does not suggest that the views of past justices or precedent are

entitled to any insight, but comments only that in some cases it

may be impracticable to undo the harm caused by earlier erroneous

decisions.

On the fourth day of the confirmation hearings Senator

Heflin expressed concern that the following passage from an

Transcript, speech to the Federalist Society, January
31, 1987, p.126 (emphasis added).

September 18, 1987, tr. pp.104-105.
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April, 1987 speech by Judge Bork was criticizing the views of

earlier judges, and thus constituted a proposal to overrule past

decisions:

"What are the chances of restoring legitimacy
to constitutional theory? I think they are
excellent. My confidence is largely due to a
law of nature I recently discovered. To
future generations, this will be known and
revered as Bork's Wave Theory of Law Reform.

The courts addressed what they regarded as
serious social problems after World War II,
and often did so without regard to any
recognizable theory of constitutional
interpretation. A tradition of looking to
original intention was shattered.
Constitutional theorists from academics, in
sympathy with the courts, politically began
to construct theories to justify what was
happening. So was non-originalism born.
That wave has become a tsunami"—as I
understand it, that is a hurricane wave—
"tsunami, and its intellectual and moral
excesses are breathtaking. These theorists
exhort the courts to unprecedented,
imperialistic adventures.

But the second wave is rising. When I first
wrote on original intent in 1971, one of my
colleagues at Yale told a young visiting
professor not to bother with it because the
position was passe. So, indeed, it was. But
it is more than passe. It was, I think, the
future as well. There are many more younger
people often associated with the Federalist
Society and who are of that philosophy and
who plan to go into law teaching. It may
take ten years, it may take twenty years for
the second wave to crest, but crest it will,
and it will sweep the elegant, erudite,
pretentious and toxic detritus of non-
originalism out to sea."^

September 18, 1987, tr. pp.10-11 (quoting excerpts from
speech, Philadelphia Society, April 3, 1987, pp.10-15).



4917

Judge Bork insisted, however, that the speech was only about law

professors, and that no judges embraced the "non-originalist"

philosophy he had criticized:

I'm not talking here at all about adhering to
the law or to precedent. I'm talking about
the way constitutional theory is taught in
law schools... [T]his is not at all a
discussion of what we're going to do with the
cases, the court has decided... This entire
speech is a talk about constitutional
theorists in the academy... [T]his entire
business is about legal academics. I think
if you read it, you will see it is an
argument with professors about how to deal
with the Constitution... I must say no court
has gone anywhere near as far as some
professors think they should and are urging
them to, to create constitutional law.7

Elsewhere in the same speech, however, Judge Bork did refer to

judges, and asserted that judges had utilized in their opinions

precisely the "non-originalist" approach which Bork proposed to

sweep away: .

We know from reading their opinions that many
of today's judges do not think themselves
bound by the original intent, and now we have
judges saying so openly... What used to be a
shameful secret, and is now just beginning to
be admitted, may one day be universally and
proudly avowed as the judge's duty.8

September 18, 1987, tr. pp.10-11.

Speech, Philadelphia Society, April 3, 1987^ pp.3-6.
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In other speeches Judge Bork repeatedly asserted that existing

judicial opinions were the result of the "non-originalist" theory

which he condemned:

Non-interpretivism advances... the... view
that... courts are not confined to following
the Constitution but may, in significant
respects, remake the Constitution... I do not
know whether many federal judges consciously
adhere to all of the implications of this
theory but it is fair to say that a great
many judges behave as if they followed non-
interpretivism.9

Many judges... now believe that the Court's
obligations to intent are so highly
generalized and remote that judges are in
fact free to create the Constitution they
think appropriate to today's society.10

We now have a court... which is creating
individual rights which are not to be found
in the Constitution by any standard method of
interpretation. The Court itself, from time
to time, admits that [w]hat the courts are
doing... is in fact to create new
constitutional values which are nothing more
than the imposition of upper middle classes
values on the society... It is now a trucid
[?] fact... that the question of whether or
not a particular result is rooted in the
Constitution is one that is no longer central

10

Speech, Virginia Bar Association, January 10, 1986, p.2
(emphasis added).

R. Bork, "Judicial Review and Democracy," Encyclopedia
of the American Constitution (1987) (emphasis added).
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to the inquiry of the Ccjrts.11

(2) Areas of Lav Too Settled to Overturn

On several occasions before 1987 Judge Bork had stated that

it might be impossible to overturn an incorrect Supreme Court

decision if major government programs or private institutions had

grown up around and in reliance on that decision. Prior to his

1987 confirmation hearing, however, the only area in which Judge

Bork had even suggested that reliance precluded overruling

incorrect precedents was regarding the interpretation of

congressional power under the Commerce Clause.12

On the opening day of his confirmation hearing, Judge Bork

initially cited the Commerce Clause cases as a situation in which

governmental and institutional reliance precluded correcting any

past decisions.13

Shortly thereafter he asserted that the Legal Tender

1 1 Speech, Federalist Society at Yale, April 24, 1982,
pp.4-5 (emphasis added).

1 2 See e.g.. "A Talk with Robert H. Bork," District
Lawyer, vol. 9, no.5, p.32 (May/June 1985).

1 3 September 15, 1987, tr. p.123, see also id.. , at 165;
September 16, 1987, tr. p.100; September 17, 1987, tr.
p.210; September 18, 1987, tr. pp.8, 46, 107.
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decisions could not be considered for the same reason.14 After

Judge Bckrk's adherence to precedent had been questioned by the

Committee, Judge Bork added that some First Amendment decisions

could no longer be reconsidered in light of the fact that the

communications industry has been established in reliance on

certain aspects of the First Amendment jurisprudence.15

On the fourth day of the hearing, Judge Bork went further,

arguing that because of private or governmental reliance it was

too late to correct any error the Supreme Court might have made

in incorporating the Bill of Rights into the Fourteenth

Amendment16 or in extending the coverage of the Equal Protection

-Clause to groups other than racial minorities.17 Judge Bork

again asserted that such reliance precluded reconsideration of

some First Amendment doctrines, but did not limit that comment,

as before, to the reliance of the communications industry.18

Judge Bork also asserted on the fourth day that, in addition to

these specified areas of the law, there were "many" other

constitutional decisions that for the some reason could no longer

1 4 September 15, 1987, tr. p.124; see also id. at 165;
September 18, 1987, tr. pp.8, 46, 107.

1 5 September 15, 1987,tr. p.167.

1 6 September 18, 1987, tr. pp.8, 46.

17

18

Id., at 46, 107.

Id. at 46, 107.
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be overturned.19

(3) Agenda of Cases to Reconsider

In the spring of 1985 Judge Bork made the following comment

regarding what he might do if he were on the Supreme Court:

Q. Can you identify any Supreme Court
doctrines that you regard as
particularly worthy of reconsideration
in the 1980's?

A. Yes I can, but I won't.20

On the fourth day of his confirmation hearing, Judge Bork assured

the Committee:

I have no ideological agenda and if I did, it
would not do me any good because nobody else
on the Court has an ideological agenda and I
do not intend, if confirmed, to be the only
person up there running around with a
political agenda. In fact, nothing in my
record suggests- I have a political or
ideological agenda.21

1 9 Id. at 9; sge also id. at 8 ("And so forth").

20 »A T a l k w i t h Robert H. Bork," District Lawyer, vol.9,
no.5, p.32, May/June 1985.

2 1 September 18, 1987, tr. pp.113-14.

10
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FREE SPEECH

(4) First: Amende**"*" Protection for Nonpolitical Speech

In 1971 Judge Bork argued in an article in the Indiana Law

Journal that the First Amendment protects only "speech concerned

with governmental behavior, policy or personnel," and "does not

cover scientific, educational, commercial or literary expressions

as such."22 In a 1979 speech Judge Bork reiterated this view:

[T]here is no occasion, on this rationale, to
throw constitutional protection around forms
of expression that do not directly feed the
democratic process. It is sometimes said
that works of art, or indeed any form of
expression, are capable of influencing
political attitudes. But in these indirect
and relatively remote relationships to the
political process, verbal or visual
expression does not differ at all from other
human activities, such as sports or business,
which are also capable of affecting political
attitudes, but are not on that account immune
from regulation.23

During his 1982 confirmation hearing, Judge Bork reiterated

this view, "It seems to me that the application of the concept of

neutral principles to the first amendment reaches the result I

suggested." 2 4 In 1984, following a series of articles

criticizing his view that the First Amendment protects only

2 2 R. Bork, "Neutral Principles and Some First Amendment
Problems," 47 Ind. L.J. 1, 27-28 (1971).

2 3 Speech, University of Michigan, February 5, 1979, pp. 8-
9.

2 4 1982 Confirmation Hearing, pp.4-5.

11
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political speech, Judge Bork insisted that he no longer held that

view:

As a result of the responses of scholars to
my [1971] articles, I have long since
concluded that many other forms of discourse,
such as moral and scientific debate, are
central to democratic government and deserve
protection. I have repeatedly stated this
position in my classes.•*•-'

During his 1987 confirmation hearing, Judge Bork twice

stated that he had abandoned his view that the First Amendment

covered only explicitly political speech shortly after the

publication of his 1971 article.

I have since been persuaded—in fact I was
persuaded by my colleagues very quj.cklv—that
a bright line made no sense,'2*'

The Chairman; When did you drop that idea?

Judge Bork; Oh, in class right awav.27

It is somewhat difficult to reconcile these statements with

Judge Bork's 1979 speech and his 1982 testimony.

In two 1987 interviews Judge Bork explained that under his

25 "judge Bork Replies," ABA Journal, v.70 (February, 1984)

2 6 September 15, 1987, tr. p.186 (emphasis added).

2 7 September 16, 1987, tr. p.96 (emphasis added).

12
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new view of the First Amendment a court would have to inquire "on

a case-by-case basis" whether a particular book or movie, if not

explicitly political, was reasonably related to the democratic

process.28 On the third day of his confirmation hearing, Judge

Bork backed away from this case by case proposal:

Now, I suppose if 1 went back and rethought
the doctrine, which I really haven't
rethought since 1971 except to give up on the
1971 bright line, if I went back and
rethought it, I would suppose that among
other things, it would place too great a
burden upon courts to sit down and ask
whether this thing feeds the democratic
process 29

At other points in the hearing Bork testified he did not

know whether the First Amendment protected nonpolitical speech:

[I]f I was starting over again I might sit
down and draw a line that did not cover some
things that are now covered.30

If I were going back to redraw a theoretical
line, I do not know where I would draw it.31

I don't know where I would come out if I sat

2 8 Interview, Public Television, May 28, 1987, pp.34-35;
Worldnet Interview, June 10, 1987, pp.24-25.

2 9 September 17, 1987, tr. pp.191-92.

3 0 I£. at 20.

3 1 Id., at 21.

13
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down now in the absence of Supreme Court
precedent and worked out a theory of the
First Amendment....32

On this issue I do not know where I would
draw the line as an original matter under the
First Amendment.33

Where the spectrum ends as a theoretical
matter, I do not know.34

Judge Bork noted that under existing Supreme Court precedent

nonpolitical speech enjoys the same constitutional protection as

political speech, and assured the Judiciary Committee "I would

accept that line of First Amendment cases gladly, not grudgingly,

gladly."35

(5) Brandenburg v. Ohio. 395 U.S. 444 (1969).

Brandenburg was a unanimous decision that codified the

reigning First Amendment rule regarding speech and advocacy

related to violent or otherwise unlawful action:

[T]he constitutional guarantees of free
speech and free press do not permit a State
to forbid or proscribe advocacy is directed
to inciting or producing imminent lawless

3 2 Id. at 190.

3 3 Id. at 196.

3 4 September 18, 1987, tr. p.88.

3 5 September 17, 1987, tr. p.21; see also id. at pp.190-96.

14
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actions and is likely to incite or produce
such action.

395 U.S. at 447. The rule in Brandenburg has its roots in a

series of famous early twentieth century dissents by Justices

Holmes and Brandeis.

In 1979 Judge Bork insisted that Brandenburg, and a similar

decision in Hess v. Indiana. 414 U.S. 105 (1973), were

incorrectly decided:

Hess and Brandenburg are fundamentally wrong
interpretations of the First Amendment.
Speech advocating the forcible destruction of
democratic government or the frustration of
such government through law violation has no
value in a system whose basic premise is
democratic rule- Speech of that nature,
moreover, poses obvious dangers. If it is
allowed to proliferate and social or
political crisis comes once more to the
nation, so that there really is a likelihood
of imminent lawless action, it will be too
late for law. Aside from that possibility,
it is well known that such speech has been
and is used to recruit persons for
underground activity, including espionage,
and for terrorist activity. More dangerous
is the lesson that our form of government is
not inherently superior to any other. Like
pornography, it is held to be a matter of
taste. A nation which comes to believe
nothing about its fundamental principles of
organization is unlikely to show
determination in defending them. It is
unlikely to display high political morale or
cohesiveness. It may not have a very high
chance of survival either.36

3 6 Speech, University of Michigan, February 5, 1979,
pp.21-22.

15
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On the second day of his confirmation hearing, Judge Bork

assured the Judiciary Committee he believed that Brandenburg was

correctly decided:

[T]he Supreme Court has come to the
Brandenburg position—which is okay; it is a
good position—which is that you cannot be
prosecuted for advocating violation of the
law unless lawless action is imminent, or
imminent lawless action may be caused. That
is a good test, and it is very unlikely that
the publication of a book advocating
violation of the law would produce imminent
lawless action.37

Senator Leahy: Do you agree then, with the
Brandenburg case?

Judge Bork: Yes, I do.38

[0]n the subject of speaking, advocating
political disobedience or civil disobedience
or advocating overthrow, I am about where the
Supreme Court is.39

Senator Leahy noted that that testimony was inconsistent

with Bork's prior position.40

3 7 September 16, 1979, p.115.

3 8 Id. at 119.

3 9 Id., at 129.

4 0 J&- at 120, 121.

16
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The next day Judge Bork testified that he believed

Brandenbura was wrongly decided, but that he "accepted" it as a

judge:

Now, I have not changed my mind about what I
said upon this subject. I could have
accepted a First Amendment law that developed
the way I thought in '71 it ought to have
from the beginning. I could accept that.

The law did not develop that way. It
developed to require a closer nexus between
the advocacy and the violent action or the
lawless action, imminent lawless action.
That is a change in the thing, but it does
not involve me changing my mind at all. I
can accept either position.

I accept the fact that the Supreme Court has
added an additional safeguard to the position
that I took in 1971 for speech advocating
lawlessness. As an academic, I thought that
was not theoretically justified. As a judge,
I accept it, and that is all there is to
that.41

Now, what I am simply saying is I am not
sitting here today telling you that if I
write an article again as a law professor
that I would say Brandenburg is wonderful.
All I am telling you is that as a judge I
accept Brandenburg as the law.42

All I am telling you is I now accept, as a
judge, the position that the law has reached,
and I have no desire to overturn it. I have
no desire to whittle it away. But that does
not mean that I have abandoned my original
critique of those theories. I haven't even

4 1 September 17, 1987, tr. p.37.

4 2 Id. at 208.

17
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thought about them again, much less abandoned
them.43

I think our discussion of Brandenburg and
clear and present danger demonstrates that T
have not shifted from my writings. I have
said that, as a judge, I accept those cases
as precedence and will apply them. It's
settled law. That's all I've said. I
haven't said that these writings were wrong.
I have said that I accept that body of
precedent and will apply it. That's all I've
said.44

Also that day Judge Bork stated he was undecided about

whether Brandenburg was correctly decided:

I am not sure, if I sat down and argued it
theoretically I would not criticize
Brandenburg again. But it is a settled
position and I accept it.4^

(6) Cohen v. California. 403 U.S. 15 (1971).

The Supreme Court in this case held that the First Amendment

protected an individual from prosecution for wearing a jacket

bearing a political slogan containing vulgar language. Justice

Harlan, writing for the majority, explained that it would be

impracticable for the courts to establish rules regarding which

vulgar terms were constitutionally protected and which could be

4 3 Id., at 216.

4 4 Id. at 219.

4 5 Id., at 197.

18
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made the basis of a criminal conviction:

How is one to distinguish this from any other
offensive word? Surely the state has no
right to cleanse public debate to the point
where it is grammatically palatable to the
most squeamish among us. Yet no readily
ascertainable general principle exists for
stopping short of that result were we to
affirm the judgement below.

403 U.S. at 25.

In two 1985 speeches Judge Bork insisted that the answer to

the Supreme Court's question was that each community should be

permitted to decide which words were to be declared "obscene" and

banned from public use:

The Supreme Court majority struck down the
conviction on the grounds that regulation is
a slippery slope and that moral relativism is
a constitutional command. The opinion said,
"The Principle contended for by the State
seems inherently boundless. How is one to
distinguish this from any other offensive
word?" One might as well say that the
negligence standard of tort law is inherently
boundless, for how is one to distinguish the
reckless driver from the safe one. The
answer in both cases is, by the common sense
of the community.4^

On the third day of his confirmation hearing, Judge Bork

4 6 Speech, Aspen Institute, August 11-14, 1985, p.6; Sej
also Speech, West Point, April 9, 1985, p.6.
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assured the Judiciary Committee that he believed that even if a

community had decided a word was "obscene," the Supreme Court

could and should make its own decision as to whether the word

involved was obscene as a matter of constitutional law:

Now in order to make sure that the First
Amendment is being complied with, when a
State punishes words as obscenity... the
Supreme Court has to look, or some court has
to look and say, did the State correctly
classify those words as obscenity or as
fighting words under the constitutional
standard? If the State did not, then the
Supreme Court should reverse the conviction
and say you may not punish that speech.

But it is for the Supreme Court to define
what is obscenity... and to ask in each case,
Did the State correctly act against those
words, or did it incorrectly act against
words?

I trust I make myself clear on this point,
but I am not sure. All I am saying is the
ultimate control of the definitions and
categories of words must be in the Supreme
Court, not in the State, if the First
Amendment is to be upheld.47

On the fourth day of the hearings, Judge Bork insisted that,

although he still objected to Cohen, he believed that the Supreme

Court should not accept a community's judgment that a particular

word is obscene:

I stated, and I still state, that in order to
protect the First Amendment guarantees of
free speech, the Court has to define what

4 7 September 17, 1987, tr. p.37.

20
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obscenity is and it may not allow a community
to override that....

The question of whether this is an obscene
word is, in the first instance, for the
community. It must decide whether its
obscenity law applies to this word. Then the
Court must decide whether it is obscene
within the meaning of the First Amendment
case law. And if it is not obscene within
the meaning of the First Amendment case law,
then the speech is protected.

I have no problem with that. I have never
said anything to the contrary.48

48 September 18, 1987, tr. pp.284, 287.
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EQUAL PROTECTION

(7) Sex Discrimination

For at least the last 14 years the Supreme Court has held

that the Equal Protection Clause forbids discrimination on the

basis of sex absent some significant governmental need to make

some distinctions. In 1980 every member of the Supreme Court

except Justice Rehnquist agreed that gender discrimination was

unconstitutional except where it "serve[s] important governmental

objectives and... the discriminatory means employed [are]

substantially related to the achievement of those objectives."

Wenaler v. Druggists Mutual Ins. Co.. 466 U.S. 142, 150 (1980).

In 1971, Judge Bork asserted the only discrimination

forbidden by the Equal Protection Clause was discrimination on

the basis of race. "[C]ases of race discrimination aside, it is

always a mistake for the court to try to construct substantive

individual rights under the due process or equal protection

clause."49

In a 1SE2 speech Judge Bork denounced the Supreme Court for

"nationalization of morality, not justified by anything in the

Constitution, justified only by the sentimentalities or the

morals of the class to which these judges and their defenders

4 9 R. Bork, "Neutral Principles and Some First Amendment
Problems," 47 Indiana L.J. 1, 17 (1S71).
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belong."50 He specifically objected that this approach had led

the Court to extend the coverage of the Equal Protection Clause

to groups other than racial minorities:

It happens with the extension of the Equal
Protection Clause to groups that were never
previously protected. When they begin to
protect groups that were historically not
intended to be protected by that clause, what
they are doing is picking out groups which
current morality of a particular social class
regards as groups that should not have any
disabilities laid upon them.51

In Judge Bork's view the constitutional doctrine that the state

and federal governments may no longer deny to women the same

fundamental rights accorded to men is a rule with no relationship

to the principles of the Equal Protection Clause, but just the

passing morality of the intellectual class.

In another 1982 speech Judge Bork argued that the Equal

Protection Clause would be unworkable if extended to

discrimination on any basis other than race and ethnicity:

We know that, historically, the Fourteenth
Amendment was meant to protect former slaves.
It has been applied to other racial and
ethnic groups and to religious groups. So
for, it is possible for a judge to minimize

5 0 Speech, Federalist Society, Yale University, April 24
1982, pt.2, p.10.

5 1 Id., at 9.
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subjectivity.

But when we abandon history and a very tight
analogy to race, as we have, the possibility
of principled judging ceases. Every group
that loses in a legislative contest is, by
definition, a "minority."52

In August, 1985, Judge Bork stated that the Fourteenth Amendment

forbade only discrimination on the basis of race and ethnicity:

In the Fourteenth Amendment case, the history
of that is somewhat confusing. We know race
was at the core of it. I would think pretty
much race, ethnicity (pause) is pretty much
what the 14th Amendment is about; because if
it's about more than that, it's about a judge
making up what more it's about. And I don't
think he should.53

In June 1987 Judge Bork reiterated, "I do think the Equal

Protection Clause probably should have been kept to things like

race and ethnicity."54

During his 1987 testimony, however, Judge Bork insisted that

the Equal Protection Clause should be extended beyond

discrimination on the basis of race, and repeatedly insisted that

the Clause should be construed to forbid discrimination on the

5 2 Speech, Catholic University, March 31, 1982, pp.18-19.

5 3 Tape Transcription, Speech, Aspen Institute, August 13
1985.

5 4 Worldnet Interview, June 10, 1987, p. 12.
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basis of sex except in "extreme" or "rare" cases.55 Judge Bork

announced that in his view all forms of government discrimination

were unconstitutional unless they had a "reasonable basis."56

Under his reasonable basis test, Judge Bork explained, he would

reach the same results that the Supreme Court had reached in

virtually all of the recent sex discrimination cases decided by

that Court.57 Judge Bork insisted that he had only criticized

the Supreme Court's sex discrimination cases to the extent that

some of them had provided too little protection of sex

discrimination:

I have been teaching those cases in which
they applied the equal protection clause to
women before, and I have never criticized
them, never complained about them. The only
trouble with them is they applied the lowest
scrutiny they could find, so that they had
those ridiculously discriminatory statutes,
which I criticized in class.58

Judge Bork's new reasonable basis test is equally at odds

with his prior position. Contrary to Judge Bork's 1971 article,

the reasonable basis test "construct[s] substantive individual

rights under the... equal protection clause" in cases not

5 5 September 17, 1987, tr. pp.27, 225-26.

5 6 September 15, 1987, tr. pp.139-40, 172-73, 210-12;
September 16, 1987, tr. pp.73-74; September 17, 1987,
tr. pp.27-37, 133-43, 222-26; September 18, 1987, tr.
pp.58-60, 190-91, 195-204, 266.

5 7 September 17, 1987, tr. pp.28, 29, 35, 140, 224.

5 8 September 18, 1987, tr. p.266.
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involving racial discrimination. Contrary to Judge Bork's 1962

position, the reasonable basis test "abandon[s]... a very tight

analogy to race." Contrary to Judge Bork's June 1987 statement,

the September 1987 reasonable basis test does not keep the Equal

Protection Clause "to things like race and ethnicity." Under the

new reasonable basis test, "Any person is covered. That means

everybody is covered, men, women, everybody."59 Judge Bork now

insists that the Equal Protection Clause should be interpreted

according to evolving standards and social mores about the role

of women:

As the culture changes and as the position of
women in society changes, those distinctions
which seemed reasonable now seemed outmoded
stereotypes and they seem unreasonable and
they get struck down. That is the way a
reasonable basis case test should r>e
applied.60

But in 1982 Judge Bork insisted that the courts were not

competent to decide which legislative attitudes towards women

were legitimate judgments, and which were outmoded stereotypes:

There being no criteria available to the
court, the identification of favored
minorities will proceed according to current
fads in sentimentality.... This involves the
judge in deciding which motives for
legislation are respectable and which are
not, a denial of the majority's right to

59

60

September 16, 1987, tr. pp.73-74.

September 15, 1967, tr. p.211.
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choose its own rationales.... It is not
explained why courts are entitled to tell the
legislature their moral judgments are really
prejudices and that their perceptions of
social reality are skewed.^1

During his confirmation hearing Judge Bork insisted that he

had long adhered to his reasonable basis standard:

The Chairman: When did you adopt Justice
Stevens' view?

Judge Bork: I don't know, I —

The Chairman: I never heard it until this —

Judge Bork: Well, I haven't been writing
about the equal protection clause.

The Chairman: I know — not necessarily in
your writings; I mean, have you ever adopted
it anywhere before? I mean, I've never heard
it before.

Judge Bork: It's not in writing, but, you
know, we've discussed all these cases in
class.62

Since Judge Bork ceased teaching at Yale in the fall of 1982, his

conversion to the reasonable basis standard would have to have

occurred no later than 1982. Judge Bork also insisted that he

only argued that the Equal Protection Clause forbade only racial

discrimination in the era prior to Supreme Court decisions

extending the Clause to discrimination on the basis of sex:

6 1 Speech, Catholic University, March 31, 1982, pp.18-19.

6 2 September 18, 1987, tr. pp.200-201.
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At the time when I wrote about the equal
protection clause, the Court had never
extended the clause to women.63

Since the extension of the Equal Protection Clause to women had

clearly occurred by the time of Frontiero v. Richardson. 411 U.S.

677 (1973), Judge Bork would have had to have abandoned his

original position no later than 1973. Neither of the quoted

passages can readily be reconciled with what Judge Bork continued

to say after 1973 and 1982.

(8) Goesaert v. Cleary. 335 U.S. 464 (1948).

In Goesaert the Supreme Court held that a state could refuse

to license women as bartenders unless they were wives or

daughters of male owners of licensed liquor establishments.

In 1971 Judge Bork asserted that Goesaert was correctly

decided, and that the Supreme Court also should have sustained

the different treatment of robbers and embezzlers in Skinner.

The Supreme Court has no principled way cf
saying vr.ich non-racial inequalities are
impermissible. What it has done, therefore,
is to appeal to simplistic notions of
"fairness" or to what it regards as
"fundamental" interests in order to demand
equality in some cases but not in others,
thus choosing values and producing a list of
cases as improper and as intellectually empty

63 September 15, 1967, tr. p.172.
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as Grisvold v. Connecticut. Any casebook
lists them, and the differing results cannot
be explained on any other ground other than
the Court's preference for particular values.

Professor Wechsler notes that Justice
Frankfurter expressed "disquietude that the
line is very often very thin between the
cases in which the Court felt compelled to
abstain from adjudication because of their
'political' nature, and the cases that so
frequently arise in applying the concepts of
'liberty' and 'equality.'" The line is not
very thin; it is nonexistent. There is no
principled way in which anyone can define the
spheres in which liberty is required and the
spheres in which equality is required. These
are matters of morality, of judgement, of
prudence. They belong, therefore, to the
political community. In the fullest sense,
these are political questions.64

On the third day of his confirmation hearing Judge Bork

testified that he believed Goesaert was wrongly decided:

In Goesaert v. Clearv. a case from 1948, the
Court said that a State could refuse to
license women as bartenders unless they are
wives or daughters of male owners of licensed
liquor establishments. That was upheld in
Goesaert v. Clearv. That, too, is a
ridiculous distinction and would fail under
the reasonable basis test.65

Judge Bork asserted that the Supreme Court's "rational basis"

standard was different and less stringent than his own; he

described his 1971 article as criticizing the Court for providing

6 4 R. Bork, "Neutral Principles and Some First Amendment
Problems," 47 Ind. L.J. 1, 11-12 (1971).

6 5 September 17, 1987, tr. p.29.
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too little protection for women, and as critical of the decision

in Goesaert:

Senator Specter: If you use the reasonable
means test, a rational basis, pretty much
everything is stricken, then there is always
something that can be conjured up as a
rational basis?

Judoe Bork: No, no Senator. They did that,
and I objected to it. I think I objected to
it in the Indiana article, because they begin
to imagine rational bases.

For example, I cited the cases — I
cited critically in the Indiana article. They
upheld the statute that said women couldn't
be bartenders unless they were related to a
male owner or proprietor of the bar. I
thought that was a ridiculous distinction and
I criticized it.66

(9) Skinner v. Oklahoma. 316 U.S. 535 (1942).

This decision struck down an Oklahoma statute that mandated

surgical sterilization for any person convicted of three or more

crimes "amounting to felonies involving moral turpitude." 316

U.S. at 536. Sterilization was neither required nor authorized

if the felonies arose out of violation of "the prohibit[ion]

laws, revenue acts, embezzlement, or political offenses." 316

U.S. at 537. The Supreme Court held that, because sterilization

irrevocably destroyed a fundamental right, the courts should

apply a "strict scrutiny" standard to any state imposing

mandatory sterilization on a specific group of individuals. 316

66 September 17, 1987, tr. p.255,
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U.S. 541-42.

In 1971, Judge Bork could see no constitutional objection to

a law that sterilized pickpockets, but imposed no such penalty on

white collar embezzlers or perpetrators of election fraud:

All law discriminates and thereby creates
inequalities. The Supreme Court has no
principled way of saying which non-racial
inequalities are impermissible. What it has
done, therefore, it to appeal to simplistic
notions of "fairness" or what it regards as
"fundamental" interests in order to demand
equality in some cases but not in others,
thus choosing values and producing a line of
cases as improper and as intellectually empty
as Griswold v. Connecticut. Any casebook
lists them... Skinner v. Oklahoma...67

During his confirmation hearings, Judge Bork asserted that

he objected only to the reasoning in Skinner, but agreed

wholeheartedly with the result. Judge Bork offered two distinct

reasons for upholding the result in Skinner. First, he stated,

the law in Skinner would violate his "reasonable basis" test:

In Skinner against Oklahoma, I think it might
have been better to say that the statute does
not have a reasonable basis because there is
no scientific evidence upon which to rest the
thought that criminality — that was not
then, I do not know anything about the state
of scientific evidence now — that

6 7 R. Bork, "Neutral Principles and Some First Amendment
Problems," 47 Ind.L.J. 1, 11-12 (1971).
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criir.inali.ty is really genetically carried. 68

[I]f they merely used a reasonable basis test
and ask whether the law had a reasonable
basis, I think the statute in Skinner against
Oklahoma, the. sterilization statute, would
have failed under a reasonable basis test.69

Second, Judge Bork advised the committee that he believed that

the statute at issue was invalid because it was racially

motivated:

Justice Douglas did say something which is
quite correct and he did not need to talk
about procreation and fundamental rights to
do it. That is, he noted that the statute
made distinctions, for example, between a
robber and an embezzler. The embezzler W£s
not subject to this kind of thing.

Had he gone on and pointed out that those
distinctions really sterilized, in effect,
blue collar criminals and exempted white
collar criminals, and indeed, appeared to
have some taint of a racial basis to it, he
could have arrived at the same decision in
what I would take to be a more legitimate
fashion.70

[The] most that I said in criticism in this
article about Skinner v. Oklahoma was that
the classification distinction made by the
Court could not be squared with the other
classification distinctions the court had
made.... I really would not buy the way the
Supreme Court there went about it, but I
think it is clear — people who have looked

6 8 September 15, 1987, tr. p.138.

6 9 September 15, 1987, tr. p.140.

September 15, 1987, tr. pp.138-9.
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at it more than I have say it is clear that
that statute had racial animus in it, and it
struck at, in effect, crimes that at that
time were more likely to be comir.itted by poor
blacks than by middle-class white-collar
whites. And on that ground the statue would
be unconstitutional.7*

7 1 September 15, 1987, tr. p.55.
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RIGHT TO PRIVACY

(10) Grisvold v. Connecticut. 381 U.S. 479 (1965).

Griswold held unconstitutional a Connecticut law that made

it a crime for a married couple to use any form of birtn control,

or for a physician to counsel or assist a married couple with

regard to contraception. The majority opinion, written by

Justice Douglas, held that married couples had a constitutional

right to privacy, and that the Connecticut statute violated that

right.

Judge Bork has repeatedly argued that Griswold was wrongly

decided, and that the result in that case could net be reached in

any legitimate manner. He wrote in 1971:

The Court's Griswold opinion... and the array
of concurring opinions... all failed to
justify the derivation of any principle used
to strike down the Connecticut anti-
contraception statute.... The truth is that
the Court could not reach its result in
Griswold through principle.72

In a 1982 speech Judge Bork reiterated that view:

[T]he result [in Griswold could not] have
been reached by proper interpretation of the
Constitution and these [also citing Lochner
v. New York and Roe v. Wadei, of course, are
only a very small fraction of the cases about

7 2 R. Bork, "Neutral Principles and Some First Amendment
Problems," 47 Ind. L.J. 1, 8-9 (1971) (emphasis added)
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criticized the reasoning offered by the Court:

The Chairman: So... you suggest... that
economic right has more or lees
constitutional protection than the right of a
married couple to use or not use birth
control in their bedroom. Is that what you
are saying?

Judge Bork: No, I am not entirely, but I
will straighten it out. I was objecting to
the way Justice Douglas, in that opinion,
Griswold against Connecticut, derived this
right. It may be possible to derive an
objection to an anti-contraceptive statute in
some other way. I do not know.77

The Chairman: But you argue, as I understand
it, that no such right [to privacy] exists.

Judge Bork: No, Senator, that is what I
tried to clarify. I argued that the way in
which this unstructured, undefined right of
privacy that Justice Douglas elaborated, that
the way he did it did not prove its
existence.78

What I objected to was the way in which this
right of privacy was created....79

The Chairman: ...It seems to me, if you
cannot find a rationale for the decision of
the Griswold case, then all the succeeding
cases are up for grabs.

Judge Bork: I have never tried to find e
rationale and I have not been offered one.

7 7 September 15, 1987, tr. pp.129-30.

7 8 Id., at 131.

7 9 Id. at 134 (emphasis added).
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which that could be said.73

Judge Bork also insisted that the very idea of a general

constitutional right to privacy was inherently unworkable:

We are left with no idea of the sweep of the
right to privacy and hence no notion of the
cases to which it may or may not be applied
in the future.74

[T]hat right of privacy strikes without
warning. It has no intellectual structure to
it so you don't know in advance to what it
applies.75

Judge Bork repeatedly denigrated Griswold and decisions applying

it as "the sexual freedom cases" involving judicial "imposition

of upper middle class, college educated, east-west coast

morality."76

During the first day of his confirmation hearing, Judge Bork

insisted on six different occasions that he did not necessarily

disagree with the result in Griswold. and that he had only

7 3 Speech, Catholic University, March 31, 1982, p. 4
(emphasis added).

7 4 R. Bork, "Neutral Principles and Some First Amendment
Problems," 47 Ind. L.J. 1, 8-9 (1973).

7 5 "An Interview with Judge Robert H. Bork," Judicial
Notice, v.3, no.4, p.9 (June 1986).

7 6 Speech, Federalist Society, Yale University, April 24,
1982, pt.2, pp.8-9.
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Maybe somebody would offer me one.80

The Chairman: ...And as I understand what
you have said in the last 30 minutes, a State
legislative body, a government, can, if it so
chose, pass a law saying married couples
cannot use birth control devices.

Judge Bork: Senator, Mr. Chairman, I have
not said that; I do not want to say that.
What I am saying to you is that if that law
is to be struck down, it will have to be done
under better Constitutional argumentation
than was present in the Griswold opinion.81

After Senator Biden observed that Judge Bork had insisted in 1971

and 1982 that he objected to the result as well as the reasoning

of Griswold.82 Judge Bork discontinued insisting that he

disagreed only with the reasoning of that case.83

On the next day of the hearings, Judge Bork asserted that

any conviction under the Connecticut statute would indeed have

had to be overturned; not because of the reasoning in Griswold.

but because the statute at issue had remained unenforced for

years before Griswold was decided:

8 0 Ifl. at 136.

8 1 Id., at 143.

8 2 Id. at 143-44.

8 3 See id. at 227 (Bork argues with Senator Hatch that
there is "no warrant in the Constitution" for the
decision in Griswold).
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[I]f the prosecutor brought such a case, I do
not think any court would uphold a
conviction, assuming that you could get a
conviction. That law had not been enforced
for so long—it is utterly antique statute; I
do not think it was ever enforced—I think
you would have a great argument of no fair
warning, or sometimes a lawyers call—and I
hate to use a word like this—desuetude,
meaning it is just so out of date it has gone
into limbo.

So no prosecutor is going to bring that
prosecution. If he did, the law would
disappear and furthermore no court would
uphold the prosecution. That is the fact.84

The next morning, the Judiciary Committee received a letter from

one of the attorneys in Griswold explaining that the Connecticut

statute at issue had indeed been enforced in the years prior to

the decision in Griswold.85

On the third day of the hearing, Judge Bork testified that

there might well be a constitutional right of marital privacy:

The Chairman: [M]y question is putting aside
all the specific amendments you have
mentioned either now or during the past
several days do you believe that the
Constitution recognizes a marital right to
privacy?

Judoe Bork: A marital right to privacy? I
do not know. It may well. I have seen
arguments to that effect, but I have never

84 September 16, 1987, tr. p.49.

8 5 Letter to the Honorable Joseph Biden from Harriet F.
Pilpel, September 16, 1987. The letter was read into
the record on September 18, 1987, tr. pp.215-17.
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investigated that. It is certainly one that
I entirely agree vith. I mean, I agree with
the concept, and I think it is very important
that it be maintained.

But I have never worked on a
constitutional argument in that area.86

Finally, on the fourth day of the hearing, Judge Bork

insisted he had merely objected to the reasoning of Grisvold,

that he had never expressed any hostility to privacy, and that

convictions under the Connecticut law "might" have been invalid

on the alternative ground that the public lacked fair warning

that the statute at issue would be enforced.

I have never written a word hostile to
privacy. I have complained about the
reasoning of one Supreme Court case.87

If the statute in Griswold had ever been
enforced against a married couple, or any
couple, I think there might have been a very
good chance it would be an invalid conviction
because there is no fair warning. Nobody
ever applied the law that way.88

(11) Roe v. Wade

During his confirmation hearing, Judge Bork testified that

he objected only to the reasoning of the opinion in Roe v. Wade,

86

87

September 17, 1987, tr. p.13.

September 18, 1987, tr. p.113.

8 8 Id., at 293.
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410 U.S. 113 (1973), but not necessarily to the result. Judge

Bork went further and suggested there were several possible

theories on which the Supreme Court Eight protect a woman's right

to have an abortion:

[T]here may be some way to do it. I have
heard fairly strong moral arguments for
abortion, just as I have had fairly strong
moral arguments against it. Whether those
moral arguments could be rooted to the
constitutional material, I really do not
know.

What I do unfortunately, I suppose, is take
Supreme Court opinions that seem to me
unsatisfactory as matters of constitutional
reasoning and criticize them. And I have not
gone back into the history and other things
in an attempt to construct a new... right of
privacy that has some other meaning. Maybe,
as I say, one of the moral arguments would
apply perhaps only to abortion because
Griswold and Roe are quite different cases in
quite different situations....

[I]t would seem to me, Senator, that it would
be easier to argue a right to an abortion. I
am not saying it would work, but it would be
easier to do that than it would be to find
this generalized right of privacy. For
example, I understand groups are working—I
have not seen their work product, but I am
told that groups are working on that. For
example, some groups, I think, are trying an
equal protection argument.

Only women have this specific burden and
forcing a woman to carry a baby to term—some
of the groups are arguing, I suppose, is a
form of gender discrimination. I have not
seen that argument worked out, but I know it
is being worked on.89

89 September 16, 1987, tr. pp.158-61.
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Prior to his nomination, however, Judge Bork repeatedly

asserted that the result in Roe, not merely the reasoning of that

decision, was wrong. In 1961 Judge Bork stated:

Roe v. Wade is, itself, an unconstitutional
decision, a serious and wholly unjustifiable
judicial usurpation of state legislative
authority.

In 1982 Judge Bork stated, in the prepared text of a speech

given at Catholic University, that the decision in Roe "could not

have been reached by interpretation of the Constitution."90 In a

1984 interview. Judge Bork asserted, in criticizing the Supreme

Court's decisions regarding abortion:

I don't think its any of the court's business
to intrude. I just don't think there was
anything in the Constitution about it.92-

(12) Meyer v. Nebraska. 262 U.S. 390 (1922).

This case dealt with a state law that made it a crime "to

teach any subject to any person in any language other than the

English language" in a public or parochial school, and forbade

the teaching of a foreign language to any student who had not

completed the eighth grade. The state prosecuted an instructor

at the Zion Parochial School, a school affiliated with the Zion

90 Speech, Catholic University, March 31, 1982, p.4,

9 1 "Robert Bork: In His Own Words," Washington Post. July
5, 1987 (quoting 1984 interview).
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Evangelical Lutheran Congregation, because he had utilized in

class "a collection of Biblical stories" in German. 262 U.S. at

297-98. The state argued that these prohibitions were needed tc

assure "that the English language should be and become the mother

tongue of ail children reared in this state." 2 62 U.S. at 4C1.

The Supreme Court held the law unconstitutional, reasoning that

the "liberty" protected by the Due Process Clause included a

right to decide how to raise and educate one's children, 262 U.S.

at 399-401.

In 1971 Judge Bork asserted that Meyer, like Griswold. was

bad law:

[S]ubstantive due process, revived by the
Griswold case, is and always has been an
improper doctrine.... This means that
Griswoid's antecedents were also wronclv
decided. e.g., Kever v. Nebraska, which
struck down a statute forbidding the teaching
of subjects in any language other than
English 9 2

On the first day of his confirmation hearings, Judge Bork

assured the committee:

Meyer against Nebraska... which prohibited
the teaching of children in a foreign
language, could also be invalidated on an

5 2 R. Bork, "Neutral Principles and Some First Amendment
Problems," 4 7 Indiana L.*~. 1, 11 (1S71) (emphasis
added).
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acceptable ground.93

On the third day of this confirmation hearings, Judge Bork

stated:

There was a statute in Meyer v. Nebraska
which prohibit[ed] the teaching of students
in a foreign language, and I said that
statute could be invalidated on First
Amendment grounds.94

9 3 September 17, 1987, tr. p.78.

9 4 September 15, 1987, tr. p.244.
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FREEDOM OF RELIGION

The Establishment Clause

(13) Fraaerf' Intent

In speeches given in 1984 and 1965, Judge Bork argued that

the established Supreme Court's three-part standard regarding the

meaning of the Establishment Clause was inconsistent with the

intent of the framers:

The first part of the test—no religious
purpose—appears to be inconsistent with the
historical practice that suggests the
intended meaning of the establishment clause.
From the beginning, Presidents, at the
request of Congress, have issued Thanksgiving
Day proclamations that were explicitly
religious. Jefferson alone refused. There
were chaplains in the Continental Congress.
The First Congress, under the Constitution
proposed the first amendment four days after
providing for a chaplain for each House.
That Congress also enacted a law authorizing
the President, "by and with the advice and
consent of the Senate," to appoint a paid
chaplain for the military establishment.

These may seem relatively minor actions but,
in the context of a federal government that
had very few functions that might have
touched upon matters of religion, they seem
not so minor after ail. There is other
evidence that tends somewhat to bolster
Robert L. Cord's claim that the first
amendment was not intended to prohibit the
nondiscriminatory advancement of religion, so
long as religious belief was not made a
requirement in any way... if the three-part
test does not accord with what we know of the
framers' intentions with respect to specific
practices, it probably does not accord with
the general intention of the establishment
clause....
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The best a judge can do is attempt to discern
the core of the value the framers intended to
guard and apply it to today's world.
Fidelity to the historical clauses is
particularly important in this most sensitive
and emotional area of constitutional lav.^

During his confirmation hearing, Judge Bork declined to

express any view on the intent of the framers of the

Establishment Clause, insisting he knew little about that issues:

Senator DeConcini: [T]he establishment cases
and establishment clause, can you give us
some idea of what do you believe the Founding
Fathers intended under this clause?

Judge Bork: ....[l]n the first place, I do
not know that much about the Framers'
intentions in the area of the Establishment
Clause..,95

(14) Separation of Church and State

In his 1984 and 1985 speeches Judge Bork insisted that a

certain intermingling of government and religion was desirable:

Constitutional doctrine cannot separate
either religion and law or religion and
politics. As to the first, there is a very
little law that does not rest ultimately upon
moral choice and moral assumptions, that is
inevitable. Most Americans believe that
morality derives from religion. They will,

9 5 Speech, University of Chicago, November 13, 1984, pp.5,
6, 16; See also Speech, Brookings Institution,
September 12, 1985.

9 6 September IS, 1987, tr. pp.258-59.
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as they always have, continue to legislate on
the basis of their moral-religious beliefs.
More than that, clergy of various
denominations will, as they always have,
continue to proclaim what Christianity or
Judaism requires of government policy.

A relaxation of current rigidly secularist
doctrine would in the first place permit some
reintroduction of some religion into public
schools and some greater religious symbolism
in our public life.

It is contended that such symbolism creates
political divisiveness, and no doubt it does,
but that argument assumes that it is only the
presence and not the absence of religion that
divides people. The deliberate and thorough-
going exclusion of religion is seen as an
affront and has itself become the cause of
great divisiveness....

What may finally be at stake are matters far
beyond those a judge is permitted to
contemplate in reaching a decision. The case
for the absolute separation of religion and
government is well known. It is that when
religion and government merge, the individual
is less free both in his faith and in his
politics. Jefferson said that "religion is a
matter which lies solely between a man and
his God" and he approved what he called "a
wall of separation between church and state."
That is the individualistic view, but there
is a communitarian view.

There may be in man an ineradicable longing
for the transcendent. If religion is
officially removed from public celebration,
other transcendent principles, some of them
very ugly indeed, may replace them.97

During this confirmation hearing, Judge Bork's testimony on

this same issues was as follows:

9 7 Speech, University of Chicago, November 13, 1984,
pp.13-17; See also Speech, Brookings Institute,
September 12, 1985, pp.10-12.
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I think it is clearly important that religion
and Government be kept out of each other, for
the good of both religion and Government.96

(15) Taxpayer Standing: Flast v. Cohen. 392 U.S. 83 (1968).

Flast held that a federal taxpayer has, as a taxpayer,

standing to challenge any federal expenditure that allegedly

entails unconstitutional federal assistance to or support for

religion. Under most circumstances no individual can challenge

the constitutionality of a government act or program unless he or

she has been injured by that program. Government federal

assistance virtually never entails injuries of the sort

ordinarily required to establish standing. Where government

assistance to religion is involved, however, Flast permits the

enforcement of the Establishment Clause by any taxpayer. The

present Supreme Court unanimously adheres to Flast. Under Flast

state taxpayers have standing to challenge allegedly

unconstitutional state assistance to religious organizations.

Grand Rapids School District v. Ball, S7 L.Ed. 2d 267, 274-75 n.3

(1985). See Valley Forge College v. Americans United. 454 U.S.

464 (1962).

In 1S84 Judge Bork attacked the rule in Flast:

The potency of the establishment [clause]

9 8 September 18, 1987, tr. p.262.
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rules has been immeasurably enhanced by
another factor. In constitutional law
philosophic shifts often occur through what
appear to be mere tinkerings with technical
doctrines. The doctrine in question here had
to do with what lawyers call "ftanding."
Persons alleging an interest only as citizens
or taxpayers do not generally have standing
to challenge constitutional violations in
federal court. There must be some direct
impact upon a person before he may maintain a
legal action. That is true of every single
clause of the Constitution from Article I to
the Tventy-fifth Amendment — except for the
establishment clause. In 1968, in Flast v.
Cohen, the Supreme Court created the rule
that taxpayers could sue to enjoin the
expenditure of federal funds under that
clause. The Court did not explain why every
other constitutional provision was left
beyond the reach of taxpayer or citizen
suits. This unexplained result is that the
establishment clause is far easier to enforce
than any other clause. Under it alone is an
ideological interest sufficient to confer
standing to sue.

Let me illustrate... the ideological nature
of modern litigation under the clause by
describing a case that is now before the
Supreme Court." In United States Department
of Education v. Felton. the Court of Appeals
for the Second Circuit, in a taxpayer suit,
held violative of the establishment clause a
New York City program, subsidized with
federal funds, by which public school
teachers who volunteered for the duty taught
in private schools, including religious
schools... The record contains no evidence
that any teacher complained of interference
by private school officials... In fact, the
court., before striking the program down,
described it as a program that apparently has
done... little, if any, detectable harm."

This case illustrates the power of the
revised standing concept to bring into court
cases in which nobody could show a concrete

9 9 The Supreme Court upheld the Second Circuit decision in
this case. Aauilar v. Felton. 87 L.E. 2d 290 (1985).
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harm... .100

On the third day of his confirmation hearing Judge Bork

assured the Committee he agreed with the Supreme Court on

standing issues:

Senator Grasslev: Judge Bork, we have heard
a lot about the issue of standing, standing
to sue in the Federal courts. Again,
remembering the fact that I am not a lawyer,
I would like to bring up a technical area
that I want to explore with you in the
doctrine of standing.

I would like to just have you explain
your views of this doctrine.

Judge Bork: My views of this doctrine are
almost identical with those of the Supreme
Court... Now, I should say that my opinions
on standing, as I have an analysis of them
here by a professor you might all know — he
points out that my views on standing are
almost identical to Lewis Powell's....101

Senator Grasslev: I have just one follow-up
question on standing, and you related it to
Powell, and then Senator Hatch just wanted a
little bit of my time.

We would not, then, based upon what you
have just said and what you believe, we
should not anticipate any major shifts on
this issue if you were to replace Justice
Powell?

Judge Bork; No. I agree with the Court's

1 0 0 Speech, University of Chicago, November 13, 1984, pp.2-
4.

1 0 1 September 17, 1987, tr. pp.166-68.
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^o 102line of rulings in recent years.

(16) Free Exercise Clause

On November 13, 1984, Judge Bork argued that the Supreme

Court's free exercise decisions had given the Clause "far greater

breadth and severity" than was warranted by their text."103 On

September 12, 1985, Judge Bork suggested that the Supreme Court's

interpretation of the Free Exercise Clause as "overly

expansive."104 On October 8, 1985, Judge Bork characterized

these decisions as giving to the Free Exercise Clause "enormous

breadth and severity."105 Judge Bork twice suggested that the

Free Exercise Clause be limited to government actions which was

intended to punish religious activity:

The free exercise clause might have been read
simply to prohibit laws that directly and
intentionally penalize religious
observance.1D6

The free exercise clause might have been read
simply to prohibit laws that directly and
intentionally penalize religious
observance.1^17

1 0 2 September 17, 1987, tr. p.169.

1 0 3 Speech, University of Chicago, November 13, 1984, p.2.

1 0 4 Speech, Brookings Institution, September 12, 1985, p. 6.

1 0 5 Speech, Canisius College, October 8, 1985, p.3.

1 0 6 Speech, Brookings Institution, September 12, 1985, p.l.

1 0 7 Speech, University of Chicago, November 13, 1984, p.2.

50



4962

If the Supreme Court were to accept Judge Bork's proposed

standard, the court would be required to overrule virtually all

of its Free Exercise cases of the last 30 years, since those

decisions uniformly held that the Clause forbids government

action, whatever its motivation, which unduly burdens religious

activities. See, e.g.. Thomas Review Board. 450 U.S. 707 (1981).

On the fifth day of his confirmation hearing, Judge Bork

denied that he had objected to the Free Exercise decisions:

On the establishment of free exercise
clauses, I did not criticize those at all.
All I said was — and it was a common
observation that has been made by law
professors and justices — is that they
managed to get them in a position where they
conflict with each other. And it just seems
to me as a matter of doctrine that it would
be nice if the two major clauses about
religion did not conflict.108

1 0 8 September 19, 1987, p.66.
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OTHER INCONSISTENT STATEMENTS

(17) Incorporation Doctrine

The obligation of the states to obey the Bill of Rights

derives froir the constitutional doctrine, now half a century old,

that most of the liberties guaranteed by the Bill of Rights art

incorporated into the Due Process Clause. On June 10, 19E7,

Judge Bork expressed the view that the Supreme Court decisions

establishing and applying the incorporation doctrine were

inconsistent with the intent of the Framers:

[T]he incorporation of the Bill of Rights,
which originally applied only against the
federal government [and] through the
Fourteenth Amendment [applied] against the
states, was probably a Supreme Court
innovation which the ratifiers had not
intended. It is by no means a bad development
but a good development.109

In the spring of 1983, Judge Bork was a Distinguished

Visitor at the University of South Carolina School of Law.

According to a professor who participated with him in a faculty

colloquium, Judge Bork:

stated that in his view the fourteenth
amendment was not intended to incorporate the
guarantees of the various provisions of the
bill of rights against the states. He
explicitly stated that the first amendment's
protection for freedom of speech and press
should not have been held applicable to the
states. He did add that he was not certain,

1 0 9 Worldnet Interview, June 10, 19S7, pp.4-5.
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though, whether those decisions should now be
reversed and that it was in all events
unlikely that they would be. 1 1 0

Although Judge Bork thought the incorporation doctrine was good

social policy, his suggestion that the doctrine was apparently

contrary to original intent would, on the basis of his

constitutional philosophy, have rendered the incorporation

decisions illegitimate.

On the fourth day of his confirmation hearing, Judge Bork

testified that the incorporation doctrine was probably correct:

...there has been more evidence which tends
to show that incorporation was intended. It
is very clear that Congressman Bingham, who
wrote much of the clause and managed it in
the House; and Senator Howard,... who was the
member of the Committee that drafted it and
was the floor manager in the Senate — both
of them clearly intended to incorporate not
just the Bill of Rights, but any personal
protection to be found in the... historical
Constitution. So there is some pretty good
historical evidence that it was intended.111

This is essentially the opposite of the position which Judge Bork

took 3 months earlier during the Worldnet Interview.

In 1985 Judge Bork suggested that, if the incorporation

1 1 0 Letter to the Honorable Joseph R. Biden from Professor
William S. McAninch, September 21, 1987.

1 1 1 September 18, 1987, tr. p.4.
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doctrine were wrong, the courts could adopt a modified doctrine

which subjected the states to different constitutional

requirements than apply to the federal government:

If a judge decided that the incorporation
doctrine was wrong — and I'm not expressing
an opinion about the doctrine itself — if he
decided it was wrong and wanted to undo parts
of it, he would have to look at the
particular instance to ask whether it was a
rule that could easily be changed without
doing any great damage or whether it was one
such as the commerce clause, around which
institutions had gathered and had relied upon
and much of our national interest rested
upon... Again, I'm not really saying
anything, I'm really describing to you a kind
of standard understanding. Justice Harlan,
argued for applying the Bill of Rights and so
forth in a different way to the states than
it's applied to the Federal government,
recognizing their different positions. In a
way, he was suggesting a modification of
incorporation doctrine. A lot of people have
done that or suggested that and what the
future of that is, I don't know.112

On the third day of his confirmation hearing Judge Bork

testified that he believed the incorporation doctrine was too

well established to be criticized:

[S]ome things are absolutely settled within
the law... [T]he incorporation doctrine is...
These are things of not only long standing
but all kinds of things have grown up around
them. And judges understand that you don't

1 1 2 Unedited transcript of an interview with Judge Bork for
California Lawyer Magazine. January 24, 1985, pp.6-7.
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tear these things up.113

This was the issue about which Judge Bork stated he was undecided

in 1985.

Finally, on the last day of the hearings, Judge Bork stated:

I have affirmed my full acceptance of... the
incorporation doctrine.114

This was one of the instances in which Judge Bork insisted he

"accepted as a judge" certain Supreme Court decisions, without

necessarily agreeing with the substance of those new decisions.

(18) Cost of Civil Rights Statutes

In 1977-78 Judge Bork argued that the economic cost of civil

rights legislation, like the cost of other social welfare

measures, was excessive:

Capitalism is imperilled because its ability
to perform is being damaged by the enormous
profusion of regulations imposed upon
business. The motivations for that
regulation are obvious. American business is
an enormous creator of wealth, and the
regulators want control of that wealth for
their own purposes. They want to
redistribute it in ways other than those a
free economic system would do. They are

1 1 3 September 17, 1987, tr. p.229.

1 1 4 September 19, 1987, tr. pp.102-03.
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assisted in that by the general notion abroad
that the American corporate systeir. is capable
of absorbing almost any amount of burden and
cost without diminishing its capacity or
produce goods, services, and jobs.

Though that is obviously false, the trend of
legislation continues to place increasing
burdens upon business in the name of a wide
variety of social ends heavily freighted with
the goal of redistribution —
environmentalism, consumerism, energy
control, racial equality, safety and health,
investor protection, small business welfare,
and so on. Though each of these has much to
be said for it, each has been overdone, and
the costs are making business much less
productive than before.115

On the fifth day of his confirmation nearing, Judge Bork

asserted that he did not believe that civil rights measures as

such had been overdone, but suggested only rhat to the aggregate

effect of all federal regulatory measures right be excessive:

Senator Specter: But I would invite your
comment as to whether you can ever really
conclude that it has been, quote, "over
done," unquote, with respect to some of these
values, especially the value cf racial
equality.

Judge Bork: No. I have no feeling that that
has been over done, Senator. I think what I
was talking about there was that there may be
a lot of regulation which is desirable in and
of itself, but in the aggregate you may
conceivably hamper business efficiency
sufficiently that nobody will be better off
because we will be a poorer nation.

I think I had just seen a study by the Dean

1 1 5 Speech, Carlton College, 1S77 or 1978, p.7 (emphasis
added).
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of the business school which traced the
decline in real constant dollars of shares of
corporations—that is, the DOW should now be
at around 4,000 or 5,000 if it had kept up
with inflation. And I was just simply saying
that that may suggest that the aggregate
total regulation in the society may have
damaged our efficiency and our ability to
compete abroad and at home.116

(19) Garcia v. San Antonio Metropolitan Transit Authority. 469

U.S. 528 (1985).

The question at issue in this case, as in National League of

Cities v. Usery. 426 U.S. 833 (1976), was whether the minimum

wage provisions of the Fair Labor Standards Act could

constitutionally be applied to state and local government

employees. In Usery the Supreme Court held, by a 5 to 4 margin,

that the statute, insofar as it applied to certain government

workers, was unconstitutional because it infringed on the

authority of the states to structure their internal operations

and allocate their own resources. In Garcia the Court overruled

Usery and upheld the application of the Fair Labor Standards Act

to state and local government bodies. The Reagan Administration,

it will be recalled, although responsible for enforcing the Act,

denounced the decision in Garcia in particularly harsh terms.

In 1982, when Userv was still the law, Judge Bork announced

that he agreed with the majority in Usery. expressing regret only

that the Supreme Court did not go further in limiting the

1 1 6 September 19, 1987, pp.58-59 (emphasis added).
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authority of Congress:

Despite my professional chagrin, I agree at
least with the impulse that produced the
result in National League of Cities v. Userv.
the case which I lost, which was the
invalidation of the amendment to the Fair
Labor Standards Act that applied wages and
hours provisions to the employees of state
and local governments. But I doubt that the
case has much generative potential. I doubt
that it does more than express an impulse
because there is no doctrinal foundation laid
in the case for the protection of state
rights or state powers...117

Garcia overruled Userv in 1985. In January 1986, Judge Bork

reiterated his support for Userv. and argued that Usery had

failed to survive because judges had not been sufficiently

activist in attacking the authority of Congress to legislate in

areas that affected state sovereignty:

Looking back, it seems that National League
of Cities v. Userv was correctly decided.118

Judge Bork apparently had no qualms about expressing these views

at two Department of Justice conferences; both quoted passages

were contained in the text of this prepared remarks.

1 1 7 Speech, Federalist Society, Yale University, April 24
1982, pt.l, pp.2-3.

1 1 8 Speech, Attorney General's Conference, January 24-26,
1986, pp.10-11, see also speech, Attorney General's
Conference, June 14, 1986, pp.10-11.
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On the second day of his confirmation hearing, Judge Bork

testified he had no opinion about these two cases, and that he

believed it would be improper to express to the Senate Judiciary

Committee any views he might have had:

Senator Grassley: Well, let me ask you this:
Would you disagree with the Supreme Court
1985 decision in Garcia v. San Antonio?

Judge Bork: Well, I should not speak to
that, for two reasons. One is that I do not
know, and two is I should not speak to it
even if I did know... I really should not
express an opinion on Garcia and National
League of Cities out of propriety and also
because I really have not got an opinion.119

(20) OCAW v. American Cyanamid.

In OCAWv. American Cvanamid. 741 F.2d 444 (D.C.Cir. 1984),

Judge Bork wrote a decision which held that the Occupational

Safety and Health Act permits an employee to require female

employees, on pain of dismissal, to undergo voluntary

sterilization. At his confirmation hearing Judge Bork testified

that he had fund the decision a personally painful one:

I think it was a wrenching case, a wrenching
decision for [the women involved], a
wrenching decision for us. 1 2 0

Judge Bork's opinion in the case, however, states:

1 1 9 September 16, 1987, tr. pp.101-02.

1 2 0 September 18, 1987, tr. p.138.
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Congress has enacted a statute and our only
task is the mundane one of interpreting its
language and applying its policy.

741 F.2d at 445 (emphasis added).
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NAACP LEGAL DEFENSE AND EDUCATIONAL FUND, INC
99 Hudson Street, New York, N Y 10013* (212)219-1900

806 Fifteenth Street, N W, Suite 940
Washington, D C 20005 • (202) 638-3278

October 5, 1987

The Hon. Joseph R. Biden
Chairman
Senate Judiciary Committee
489 Russell Senate Office Building
Washington, D.C. 20510

Dear Senator Biden:

On several occasions during the hearings, members of the
Committee inquired about the extent to which Judge Bork's
criticisms of Supreme Court precedents might have occurred over
many years in the past when he was a member of the faculty at
Yale Law School. We enclose a table setting forth the most
recent date on which Judge Bork has articulated his disagreement
with each of the lines of precedent to which he has objected.
The enclosed attachments are organized according to the numbered
source.

We would be grateful if this material could be made part of
the record.

Yours sincerely,

Elaine R. Jones

Eric Schnapper

/vyt

Enclosure

Contributions are deductible for U S income tax purposes

The NAACP Legal Defense & Educational Fund. Inc (LDF) is not part of the National Association for the Advancement of Colored People (NAACP) although
LDF was founded by the NAACPand shares its commitment to equal rights LDF has had for over 25 years a separate Board program, staff, off ice and budget
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Thi> tommitleo of 1110 a voluntary cooperative group of individuals headed hv Bishop
Paul Moore Jr , ha> sponsored the appeal of the N A A C P Legal Defense and Educational
Fund Inc since 1*13 to enable the Fund to put into operation a program designed to make
desegregation a realitv throughout the United States
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Most Recent Date
Of Bork Criticism

Of Supreme Court Constitutional Precedents

Case names are included where, in the statement at issue, or
in earlier remarks, Judge Bork referred by name, or with a clear
description, to the specific case with which he disagreed.

Date Precedent Criticized

(1) June 10, 1987 Application of the Equal Protection
Clause to discrimination on
the basis of sex; Craig v.
Boren 429 U.S. 190 (1970)
(Worldnet Interview, p. 13)

June 10, 1987 Clear and present danger rule;
Brandenburg v. Ohio. 395 U.S.
444 (1969) (Worldnet
Interview, pp. 30-31)

June 10, 1987 One person, one vote; Reynolds v.
Sims. 377 U.S. 533 (1964)
(Worldnet Interview, pp. 22-
23)

(2) June 14, 1986 Constitutionality of applying
federal minimum wage law to
states; Garcia v. San Antonio
M e t r o p o l i t a n T r a n s i t
Authority. 469 U.S. 528 (1985)
( A t t o r n e y G e n e r a l ' s
Conference, June 14, 1986, p.
10)

June 14, 1986 Free speech protects advocacy of
lawful conduct government
regards as contrary to "public
morality" (Attorney General's
Conference, June 14, 1986,
p. 8)
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(3) June, 1986

June, 1986

(4) March 7, 1986

(5) September 12, 1985

September 12, 1985

(6) August 13, 1985

(7) 1985

Right to privacy; Griswold v.
Connecticut. 381 U.S. 479
(1965) ("An Interview with
Judge Robert H. Bork,"
Judicial Notice, v. 3, no. 4,
p. 9 (June 1986)

Exclusion of illegally seized
evidence; Mapp v. Ohio. 367
U.S. 643 (1961) ("An Interview
with Judge Robert H. Bork,"
Judicial Notice, v. 3, No. 4,
p. 6 (June 1986)

Constitutionality of Federal
Election Campaign Act of 1974;
Buckley v. Valeo. 424 U.S. 1'
(1974) (Speech, Federalist
Society, Stanford University,
March 7, 1986, pp. 5-7)

Establishment Clause restrictions
on government assistance to
religion; Aquilar v. Felton.
87 L.Ed. 2d 290 (1985)
( S p e e c h , B r o o k i n g s
Institution, September 12,
1985)

Scope of the Free Exercise Clause;
Wisconsin v. Yoder. 406 U.S.
205 (1972) (Speech, Brookings
Institution, September 12,
1985, pp. 1, 5-6)

First Amendment protects use of
vulgar language; Cohen v.
California, 403 U.S. 15 (1971)
(Speech, Aspen, Colorado,
August 13, 1985, p. 6)

Poll tax is unconstitutional;
Harper v. Virginia Board of
Elections. 383 U.S. 603 (1966)
(R. Bork, "Foreword", in G.
McDowe11, The Constitution and
Contemporary Constitutional
Theory, p. vii (1985))
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(8) November 13, 1984 Taxpayers have standing to
challenge constitutionality of
government aid to religion;
Flast v. Cohen. 392 U.S. 83
(1968) (Speech, University of
Chicago, November 13, 1984,
pp. 2-4)

(9) 1984 Constitution protects right to have
an abortion; Roe v. Wade. 410
U.S. 113 (1973) (Washington
Post. July 5, 1987, quoting
1984 interview)

(10) January 15, 1983 Constitutional rights of patients
in government mental
hospitals; Younqblood v. '
Romeo. 457 U.S. 307 - (1982.)
(Speech, South Carolina Bar
Association, January 15, 1983,
p. 6)

January 15, 1983 Due Process rights of public school
students; Goss v. Lopez. 419
U.S. 565 (1975) (Speech, South
Carolina Bar Association,
January 15, 1983, p. 6)

(11) March 31, 1982 Equal Protection Clause forbids
discrimination against
illegitimate children; Levy
v. Louisiana. 391 U.S. 68
(1968) (Speech, Catholic
University, March 31, 1982,
pp. 17-19)

March 31, 1982 Special constitutional scrutiny of
laws disadvantaging minorities
or interfering with the
political process; United
States v. Carolene Products
Co.. 304 U.S. 144 (1938)
(Speech Catholic University,
March 31, 1982, p. 17)

(12) January, 1982 First Amendment protects art,
fiction and other non-
political speech unrelated to
the democratic process (1982
Confirmation Hearing, pp. 4-5)
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(13) 1981

(14) February 5, 1979

February 5, 1979

February 5, 1979

(15) 1971

1971

Constitutionality of 1965 and 1970
V o t i n g R i g h t s A c t s ;
Katzenbach v. Morgan. 384 U.S.
641 (1966); Oregon v.
Mitchell. 400 U.S. 112 (1970)
(Speech, Seventh Circuit, p.
5)

F i r s t Amendment p r o t e c t s
publication of confidential
information about s tate
invest igat ion; Landmark
Communications. Inc. v.
Virginia. 439 U.S. 829 (1978)
(Speech, Univers i ty of
Michigan, February 5, 1979,
p.10)

F i r s t Amendment p rb t e c t s
pub l i ca t i on of name of
deceased crime victim; Cox
Broadcasting v. Cohen. 420
U.S. 469 (1975) (Speech,
Univers i ty of Michigan,
February 5, 1979, pp. 9-10)

State cannot declare obscene a
work with serious literary,
a r t i s t i c , po l i t i ca l or
scientific value; Miller v.
California. 413 U.S. 15 (1973)
(Speech, University of
Michigan, February 5, 1979,
pp. 15-16)

Constitutional r ight to attend
school teaching a foreign
1anguage; Meyer v. Nebraska,
262 U.S. 390 (1922) (R. Bork,
"Neutral Principles and Some
First Amendment Problems," 47
Ind. L.J. 1,11 (1971))

Fourteenth Amendment forbids state
court enforcement of racial
restrictive covenant; Shelley
v. Kraemer. 334 U.S. 1 (1948)
(R. Bork, "Neutral Principles
and Some Firs t Amendment
Problems," 47 Ind. L. J. 1,
15-16 (1971))
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1971 Constitution forbids mandatory
s t e r i l i z a t i o n of certain
convicted felons; Skinner v.
Oklahoma. 316 U.S. 535 (1942)
(R. Bork, "Neutral Principles
and Some First Amendment
Problems," 47 Ind. L.J. 1,11-
12 (1971))

1971 State cannot establish durational
res idence requirement for
welfare; Shapiro v. Thompson.
394 U.S. 618 (1969) (R. Bork,
"Neutral Principles and Some
First Amendment Problems," 47
Ind. L. J. 1, 11-12 (1971))

(16) December, 1968 State cannot establish state.
c o n s t i t u t i o n a l bar to
enactment of civil rights
laws; Reitman v. Mulkey. 387
U.S. 369 (1967) (R. Bork, "The
Supreme Court Needs New
P h i l o s o p h y , " F o r t u n e ,
December, 1968, p . 166)
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PAGE 13 BORK

When the Supreme Court decided that having different

drinking ages for young men and young women violated the

Equal Protection Clause, I thought that was a very — that

was to trivialize the Constitution and to spread it to areas

it did not address.

Bussing? When I was in the government, I was solicitor-

general. We took the position that there was nothing wrong

with bussing, but it ought to be confined to rectifying the

results of the constitutional violation and not to trying to

produce social change that had nothing to do with the

constitutional violation. That was the position I took back

in 1976. I am not allowed to talk about a position I might

take today.

PROFESSOR HELBISCH: Judge Bork, you mentioned the

Commerce Clause a little earlier. You were talking about

Brown a minute ago.

As a historian, I would like to ask a slightly different

question than those asked before. I am returning to or

appealing to your experience as a judge.

What I am concerned with is what makes the Supreme Court

change its mind — either (inaudible) versus Ferguson to

Brown or — say, in the thirties — before and after the
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where he says that the major function of the Supreme Court

should be to make sure that this political process works; but

otherwise, it should restrain itself from interfering with

all these processes?

JUDGE BORK: I tend to agree with that statement o| John

Ealy's (phonetic) thesis, but I must say he derives a number

of almost astounding conclusions from that thesis. I do

agree that one of the Court's major functions is to prevent

the defamation of the political process.

In Baker against Carr (phonetic), of course, the Court

was looking at a state in which a majority could not

reapportion the state legislature because malapportionment

was so rife. I think the Court was right to step in. I wish

it had followed the route that Justice Stewart laid out in

the Colorado case — Lucas against the General Assembly —

which is to say, "Show me that a majority can reapportion

periodically, and I will approve almost any reasonable or

rational result," which is to say "Just show me that the

majority can reapportion."

I think this Court stepped beyond its.allowable

boundaries when it imposed one man, one vote under the Equal

Protection Clause. That is not consistent with American

political history, American political theory, with anything
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in the history or the structure or the language of the

Constitution.

I think it would have been better if they had approached

the problem not through the Equal Protection Clause, which

presses you towards one man, one vote but rather throughxthe

guarantee clause, the guarantee of a republican form of

government. Where the majority cannot control apportionment,

a republican form of government is certainly in serious

trouble.

QUESTION: May I just ask a point of information, When

you say "majority," do you mean a majority of the legislators

or a majority of the voters in the state?

JUDGE BORK: Of the electorate. The difficulty in Baker

against Carr was that a large majority of the legislators

where elected by a small minority of the state and they were

hot — the legislature — was not about to change that. So

that the majority of the electorate was essentially helpless,

unless the Court stepped in.

QUESTION: I would very much like to move to a somewhat

different but related set of questions. When we talk about

keeping the democratic process free and pure, a very

important part in this is played by First Amendment freedoms
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It is so indeterminate, and I agree with that. The

difficulty is there is a clause that says to judges to do

something about protecting speech. I don't think we can say

— we are not quite sure what they meant about that. In

fact, we are very unsure about what they meant entirely about

that. Therefore, we will abandon the clause.

That would be quite wrong. I think we ought to go

through a process something like the one I described in order

to give the clause form and value but not make it too broad.

QUESTION: I would like to continue discussing this

particular set of questions. Do I understand rightly that

you would abandon the clear and present danger concept

developed by Judge Holmes or what would you replace it with?

Would it be any other formula or the Whitney formula of

(inaudible) with the marketplace of ideas which also was

Il-inTced to the cleared present danger, by the way. That would

also then involve what you refer to as speech which may be

carried on by groups which, however, we are not in the

position to really create a series of clear and present

dangers.

JUDGE BORK: Well, of course, the clear and present

danger test has been abandoned here for some time with the
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Brandenburg (phonetic) decision, at least the clear and

present danger tests the way Holmes meant it, I think.

Actually, in those famous decisions, I thought the

majority — I think it was Sanford, Justice Sanford — had a

rather better logical argument than either Holmes or

Brandison (phonetic). I don't think the clear and present

danger test was an adequate test, no.

PROFESSOR HELBISCH: Another general question, let us

say, and perhaps an impolite one.

Many of those' contemporary (inaudible) have flawsibly

said that the constitution overhold was meant to protect and

privilege the well to do and to discipline and control the

(inaudible). Now this has had a long history, debate one way

or the other.

As a (inaudible) of the constitution in this year of

celebration, would you say it is still the same as Beard

(phonetic) and others have found it to be, basically? Would

you say it has changed so much that it has become the

contrary that it was (inaudible) or is it somewhere in

between?

This question occurred to me somehow when I was re-

reading Beard a little bit again. Then the slogans about

Reagan bleeding the poor and helping the rich came up again
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FEDERALISM

- It Is somewhat daunting to be asked to speak on a topic

such as federalism and discover later that the leading

authorities In the field are scheduled at other sessions to

cover every known aspect of that subject. Under those

circumstances, the only way to avoid being repetitive Is to be

mistaken. You may judge for yourselves In a few minutes which

of those I have regarded as the lesser evil.

The Issue of federalism breaks Into two parts. First, the

Judiciary's capacity to protect that feature of the

Constitution from Congress and federal agencies. Second, the

judiciary's capacity to restrain Itself from undermining

federalism through overly expansive interpretations of the Bill

of Rights and the Civil War amendments. This latter problem is

not usually thought of as implicating federalism but it is

precisely a problem in federalism when the judiciary lays down

national political and moral standards that override state and

local standards.

The framers of our Constitution devised what Madison called

a "compound system," one in which the national and state

governments operated in different spheres. That was, of

course, the meaning of the enumeration of powers in article I,

reinforced by the tenth amendment. Federalism was also

protected by the first eight amendments. The Bill of Rights,

Speech
Attorney General's Conference
Washington, D.C. - June 14, 1986
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people," The other is from Lord Devlin: "What makes a society

is a community of ideas, not political ideas alone but also

ideas about the way its members should behave and govern their

lives."

These are crucial matters. Any healthy society needs a

view of itself as a political and moral community. Society

reinforces and symbolizes its moral views with law.

Traditional views are under attack from many quarters, and It

does not help, in fact it hurts badly, that judges, whom Eugene

Rostov once called "inevitably teachers in a vital national

seminar," have sometimes chosen to teach the lesson that our

attempts to define ourselves politically and morally through

law are suspect, and often pernicious.

When the Constitution, honestly interpreted, does not speak

to the contrary, communities should be allowed to have a public

morality and to recognize tnatAtnere is no such tning as a

vlctimless-crime. Judges tend to think the opposite. Thus,

for example, the courts tend to assume that it is not a problem

the community is permitted to address if willing jadults indulge

a taste for pornography in a theater whose outside advertising

does not offend the "squeamish." The assumption!

wrong. The consequences of such "private" indulgence may have

public consequences far more unpleasant than industrial

pollution. The attitudes, tastes, and moral values inculcated

do not stay behind in the theater.
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The protection of federalism from national legislative

power is more difficult. There are so many laws on the books,

so many Supreme Court decisions upholding them, and the federal

government is Involved in so many areas that a new, sharp-edged

definition of national powers, such as commerce, taxing, and

spending, would create chaos, politically, economically, and

socially. J[ In addition, the courts were never able to arrive at

satisfactory definitions of those powers. To read the old

commerce clause cases, for example, is to see the Court

floundering with one unsatisfactory formula after another. It

is perhaps time to think that can't be done and ask what the

implications of that are. Does it mean that we must give up

judicial protection of federalism?

It was this thought that for a time led me to think that we

had passed the point of no return. I am no longer so sure,

though what I am about to say is to be understood as tentative

and, indeed, speculative. It occurred to me that with respect

to other values we do not insist upon and certainly have not

achieved hard theory and bright-line tests. The courts have

attained nothing like that with respect to the speech clause of

the first amendment. Nevertheless, they have not abdicated

protection of that constitutional value.

Perhaps federalism can be protected in the same way.

Looking back, it seems that National League of Cities v. Usery

was correctly decided. Its weakness, which proved fatal, lay
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(A note to our readers: On September 5, 1985,
Editor Patrick B. McGuigan conducted a lengthy interview with Judge
Robert H. Bork of the U.S. Circuit Court of Appeals for the District
of Columbia Circuit. The interview was held in Bork's chambers at
the U.S. Court House in the nation's capital. A little more than
half of that interview was printed in the October 1985 issue of
Conservative Digest• but space limitations prevented publication of
the entire text. Convinced of the importance and timeliness of the
interview even now, we are printing the entire text in this special
issue of JN.

Bork is frequently mentioned, usually along with his colleague
Antonin Scalia, as a potential nominee to the U.S. Supreme Court.
Educated at the University of Chicago, he has been a distinguished
professor at the Yale Law School, Solicitor General of the United
States, acting U.S. Attorney General and has been a Circuit Judge
since 1982. An excellent public speaker and a forceful writer, Bork
has become a leading scholarly advocate for restrained judicial
decision making.

In this interview, Bork discussed the "mterpretivist" and
"noninterpretivist" approaches to legal analysis, legal education
and .Ideologies, criminal law, values in the law, the "privacy
doctrine", limitation of court jurisdiction, libel law, standing,
bureaucracies and liberty, and many other issues. In addition, he
talked about his personal political philosophy, intellectual
influences on his development as an attorney and writer, and the
need for greater popular and intellectual understanding of this
nation's founding documents. The text of the interview follows.)

AN INTERVIEW WITH JUDGE ROBERT H. BORK
—by Patrick B. McGuigan

Q: I am going to try to cover several areas and I want- to start
out with a general discussion of judicial and legal policy, and
your philosophy on some of those things. First question: What
is the proper role of judges in a democratic society?

Judicial Nonet is a publication of the Institute for Government and Politics and its Judicial Reform Project The Institute is a
division of the Free Congress Research and Education Foundation, lnc . a 301(cH3) tax exempt organization 721 Second
Street. N E . Washington. D C 20002

Opinions expressed in this newsletter do not necessarily reflect those of the Foundation Nothing contained herein should be
construed as supporting the defeat or passage of any legislation Judicial Nonce will be made available to any individual or
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I don't think there is a supportable method of constitutional
reasoning underlying the Griswold decision. The majority
opinion merely notes that there are a lot of guarantees in the
Constitution which could be viewed as guarantees of aspects of
privacy. As a matter of fact, that's a misnomer because a lot
of them guarantee public action. But the opinion then says,
since we have all these Amendments which can be viewed as
guaranteeing particular rights of privacy, we can generalize
and create a general right of privacy.

Of course, that right of privacy strikes without warning. It
has no intellectual structure to it so you don't know in
advance to what it applies.

Q: Well, my next question is, I think you have already answered it
— is this a legitimate expression of the intent of the framers?

A: Well, as I said years ago, I thought the privacy notion had
little to do with the intent of the framers.

Q: I am now going to ask you a couple of questions about areas
where some conservatives disagree with you. Many of us have
pushed for "withdrawal" or significant restriction of federal
court jurisdiction over certain controversial social issues,
including abortion and busing, school prayer, and so forth. We
have maintained that this power exists under Article III,
Section 2, of the Constitution, which defines the Supreme
Court's jurisdiction "with such Exceptions and under such
Regulations as the Congress shall make." You have maintained,
eloquently, that this power does not reach as far as many
conservatives believe. Although none of the Court regulating
measures appear likely to pass in the near future, the
significance of the discussion and of the controversy is
-clear. Will you elaborate your views for our readers?

S: "In the first place, I am quite clear that the Congress has the
power to remove jurisdiction as it likes from district courts
and courts of appeals. Those are courts that Congress need not
have created, and I think it could remove all jurisdiction and
leave us all sitting here until we died off. That would be
constitutional. The problem really arises only with respect to
the Supreme Court, which is created by the Constitution and
given appellate jurisdiction by the Constitution.

Now, as to Article III, Section 2, which you point out has the
exceptions clause. It says the courts shall have appellate
jurisdiction with such exceptions and regulations as the
Congress may make. The question then becomes whether that
enables the Congress to remove entire categories of
jurisdiction from the Supreme Court because it dislikes what
the Court is doing. And I must confess, although I have given
an answer to that in the past, it seems to me the answer is not
entirely clear for the following reason: I am clear that the
exceptions clause was never designed for a use likethis. If
you should only use a clause for the purposes for which it was
designed, then you shouldn't use,,jf_ ,f,pr tfryp,purpose.
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evolving standard. It moves with the society's new consensus
about what is consistent with human dignity, what is too cruel,
etc ., etc."

And then they say that evolving standard has now reached the
death penalty, and eliminates it. But it is not made clear why
the standard should evolve.

Q: In the absence of a constitutional amendment?

A: That's right. Furthermore, if we do look to what society's
current standards are, it is quite clear from the statutes on
the books that society's current consensus favors use of the
death penalty.

I am not discussing whether the death penalty is a good or a
bad idea but only the different constitutional approaches to it.

Q: In the whole area of Fourth Amendment interpretation, namely
the provisions protecting suspects from unreasonable searches
and seizures, have the courts gone too far? Let me go on. In
your opinion, in the case of U.S. v. Mount issued last March,
you had a particularly succinct sentence, I thought:

Where no deterrence of unconstitutional police behavior is
possible, a decision to exclude probative evidence with
the result that a criminal goes free to prey upon the
public should shock the judicial conscience even more than
admitting the evidence.

That's pretty tough stuff, and ray question is, is that view
still a minority among the judiciary, or are things changing?

A: I think they may be changing, but I really can't speak for the
judiciary because I don't know in general what most judges
think. There appear to be two possible reasons for the
-exclusionary rule. One is to deter unconstitutional police
behavior. It is still being debated whether or not the rule
does do that.

The other reason sometimes given is that courts shouldn't soil
their hands by allowing in unconstitutionally acquired
evidence. I have never been convinced by that argument because
it seems the conscience of the court ought to be at least
equally shaken by the idea of turning a criminal loose upon
society. The only good argument really rests on the deterrence
rationale, and it's time we examine that with great care to see
how much deterrence we are getting and at what cost.

Q: In your 1976 speech entitled "Can Democratic Government
Survive?" you contended that to many academics, "a sense of
guilt had become as essential to good standing as proper
manners used to be." Later in that speech you elaborated, "It
takes confidence in your values to punish for crime, and yet
punishment rates in the United States and all the western world
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Transcript
Stanford Federalist Society
Stanford Univ. - Mar. 7-9, 1986

THE POLITICAL PROCESS * THE FIRST AMENDMENT

MARCH 7, 1986; 8:15 P.M.

PANELISTS: JUDGE ROBERT BORK
PROFESSOR LILLIAN BEVIER
MR. CHARLES COOPER
PROFESSOR GEOFFREY STONE

MODERATOR: DEAN JOHN.HART ELY

DEAN JOHN HART ELY:

As you see from your program, there will be four

speakers. I do what I'm told so I will Introduce them In the

order'they appear on the program. Judge Robert Boric,

Professor Lillian Bevier, Mr. Charles Cooper, and Professor

Geoffrey Stone. The organizers advised me that they have

told the participants that they have ten minutes each for

their introductory remarks. It would be kind, particularly

to Professor Stone, if people would make an attempt to adhere

to that, 4,0 that he'll be able to last until he gets to

speak. And also he's had a longer day than those of us who

live here.

Our.frrst speaker is Judge Bork, who has had an

Interesting and productive career, as you all know. He's

been in a number of Interesting places at interesting times,

[laughter] I wasn't thinking so much of whatever might have

caused that outburst; I was thinking particularly about the

Yale Law School faculty In the late 60's to the mid-70's and
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t a k i n a pi as-» tend to mo v e , perhaps 20 years later. Into s-f\

r i
constitutional law, and there s very little resistance from a i ^~.

tneoretical structure of the law Itself. • ̂

So it's almost Inevitable in our current -depiorault

state of theory that the law should seem to follow the -j '•

Zeitgeist rather than any internal logic of its own. A-M of .;.

course the j e i t g e i s t is not a single thing--the Zeitgeist I'm If '.

talking about is primarily that of the intellectual classes -=*.' Iwhich •ttaTttra^di sproportionate influence upon constitutional "^ >?

dev e l o p m e n t s . And I ihiiU*. that may be the reason that the "̂  *

First A m e n d m e n t ~ « £ * « A \ s e e m % more attentive to { '•

s e l f - e x p r e s s i o n < t r h i e h i f a n o t h e r m a y n f t a y i n g f h p V\/:-'N"
vat< eat i an of morality and less to the preservation of

f r e e p o l i t i c a l p r o c e s s e s . D e e a u t o I t h i n k U i u i f u i - t

• ^ • • r r o m - i y f h r i n i III |i 111111 i n f t i n . i m r l r m i n i n r l i n t a l l r r t

I d o n ' t i n t e n d t o s p e n d m u c h t i m e .»'
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en i t ' s

r o , t h a t i.s

Others on this panel

know more about that than I do, but I was struck, for

example, in Buckley v. Valle/o^at the almost 1 i ghtTrngSCTway
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in which the Court allowed pufcl) heavy regulation of

political speech, and particularly heavy regulation of

political contributions, which It didn't seem to think

Important. *«d in fact it allowed limitations of Individual

contributions so low that many people waVeVeffectively

excluded from the political process. Anybody who di a1*' > want

It known--a university president* somebody of that sort--that

he supported a particular side was really forbidden from

contributing much nf itjttte^g without having that exposed.

A M the political corruption r a t i o n a i e u s

aeft i t , b t h e a m o u n t s t h a t are

r e g u l a t e d are

r e s u l t in p u r c h a s i n g a n y b o d y ' s v o t e on an i s s u e .

i

far b e l o w a n y t h i n g t h a t c o u l d be e x p e c t e d to

1 i n d e e d

t h e C o u r t j u s t i f i e d what it did)fey a a y i n g il h u j tu up h o l d

r- JII 1 at i nnT "" n n rf r •' h-it i 11? on t h e t h e o r y

t h e a p p e a r a n c e of c o r r u p t i o n i wJiitE'iis

t h e r e are w*>« p e o p l e w h o are so su s p i c i ous.Tthat t h e y t h i n k a

b ^ $ 1 0 0 0 J " Hf t " i 'c o n t r i b u t i o n ^ o v e r $ 1 0 0

Pr e s i deTit i al c a n d l d a t e, |"w e ̂ h a v e a l l o w e d a ve r y w e a k r a t i o n a l e

to c o n t r o l l w h a t is s y m b o l i c and i m p o r t a n t p o l i t i c a l s p e e c h .

***• I s o m e t h i n g a k i n to t h e h e c k l e r ' s v e t o y if t h e r e a r e «- (*•

p e o p l e « * * « ^ h * c « w h o are s u s p i c i o u s , t h e s p e e c h or the

I

/

p o l i t i c a l c o n d u c t can be r e g u l a t e d

thp C t r t h a i 111111 11 11

r> M'~ Im'l 1II TII'TJII'III M U M —i -

I is Ue-vo-tTan—tu the idea

irrk- Buckley-v.-X-a-l 1 0 jo-w

/'-
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a major victory for those of us who think that--1n fact It

was a major defeat — for those of who think that political

processes are the core of the First Amendment and should be

left wide open. But Indeed I think, If one looks at the

academic world, one sees that strain of thought even more

strongly. I don't know--I'm always of two minds about how

Important the academic world 1s. But they may be; the

future. And if the future of the law Is In the hands of that

group I think there 1s reason for worry. I would suppose
i

that most, at least the most vodferous ^constitutional

theorists in the First Amendment, area are probably

advocating first, judicial deference to congressional

regulation of the political process, and second, something we
i

don't often think of exactly as interference witih tjhe

political process, but it is--an expansive interpretation of

the Bill of Rights and the creation of new rights not

specified anywhere In the Bill of Rights. Those are also

ways of interfering with the political process, in fact

taking large subjects out of the political process in ways

which the written Constitution, the historical Constitution,

in no way justifles .

I wonder why the academic world is that way, and

perhaps It's because — perhaps the democratic process is not

as popular in the academic world as one might hope. Because

today it seems to me there's a wider gulf between the

attitudes of academics and of the general American public
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EROOKINGS SPEECH
September 12. 1985.

issue. But 1 will be talking about the subject from

perspectives that have little or no bearing upon my performance.

as a judge. These are, rather, thoughts that seem interesting

to me as a law professor and a citizen. I—wii~i~greT)t~Ton twu o-f

^ V ^ Vd2« aj-f
TTre" first is—th-

int-e-rpre t a t ions glveir~llie tvo-eifrus-cfl-o f—t-h-e—f-rrs-C—ac«TKk&en t

cof>c~c-r-fre-d—w-t-fĉ i l e l i g io r r . The—ŝ ecorrd—fs—tfre—E-eoeo-C_up_aiti_ge in

_ J (

The religious clauses state simply that "Congress shall

make no law respecting an establishment of religion, or

prohibiting the free exercise thereof." The establishmenC

clause might have been read merely to preclude the recognition

of an official church, or to prevent discriminatory aid to one

or a few religions. The free exercise clause might have been

read simply to prohibit laws that directly and intentionally

penalize religious observance. Instead both have been

interpreted Co give them far greater breadth and severity.

The Supreme Court has fashioned a three-part rule for Che

establishment clause: "a legislative enactment does not

contravene Che Establishment Clause if it has a secular

legislative purpose, if its principal or primary effect neither

Speech
Brookings Institute
Washington, D.C. - Sept. 12, 1985

3-375 0 - - 35
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advances nor inhibits religion, and if it does not foster an

excessive government entanglement with religion." Those tests

are obviously designed to erase all traces of religion in

governmental action, to produce, as Richard John Keuhaus put

it. a "public square naked of religious symbol and substance."

And the modern law largely accomplishes that, except when the

Court simply ignores the test, as it sometimes does. And

thotrgh—t-h-e- Just ice-s—c-annot—e-gr-ee—on—t-h-c—cc^ni-ng—of—th-e-tr—

tiTT-c-e—par-t—teat—s-o—t-h-a-t—i-n—t-h-e—wor-d-e—cf—Judge—&c-s 1-ic-;—b-e-f̂ cc he

"-t-n—a—e-ta-t-e—o£-vt£*z—-<ib<;<>a—&n4—wip?-e<14rGtrCLh

p^-i-m-ary—thzust of—th-e—1-a v—is -ac I h-sv-e-dcscr4fe-c-d—4-£v

Let me illustrate the severity of the substantive rules

btvder-—t-h-o—clauoo- by describing a case recently decided by the

Supreme Court. In Aguilar v. Felton, the Supreme Court, in a

t-wgxaygr ouit, held violative of the establishment clause a New

York City program, subsidized with federal funds, by which

public school teachers who volunteered for the duty taught in

«»> V- I.—w fe
private schools, including religious schools. The program

A

offered remedial instruction to educationally deprived children

In remedial reading, mathematics, and English as a second

language. The teachers were accountable only to the public

school system,-ue'ed teaching materials selected by city

employees and screened for religious' content, and taught in

rooms' free of religious symbols or artifacts. They were
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gen.MTfilly riot r..-.bcrs of the religious faith espoused by the

s"chcol3 to v-hlch they were assigned. The record contains no

evidence that any such teacher has complained of interference

by i-rivate school officials or had sought to teach or promote

religion. In fact, the lower court, before striking the

program dovn. described it as "a program that apparently has

done much good and little, if any, detectable harm."

The Suprcnce Court did not dispute that the program passed

two parts of the three-part test since It had a secular purpose

and its primary effect was neither to advance nor inhibit

religion. The program was held unconstitutional, however, on

the theory that it might entangle religion and government. The

State, in order to be sure that the subsidized teachers do not

inculcate religion?, must engage In some form of continuing
4 r — c *>''•*"

surveillance, which constitutes Impermissible entanglement/. /"'

This case illustrates the power of the three-part test to

outlaw a program that had not resulted in any advancement of

religion but seems entirely worthy.
The point I want to make about these cases is an entirely

unori g I n^T^eo*. The three-part test is not usefuj^-fn enforcing

the valuta under lyTn^the establishmentcWuse. Time permits

me to discuss only the first^j>«x£--oi the test -- that

governmental -action is ujxoo1iBtItutional~~4fit has a religious 1

purpose. That cajarot be squared with government>L^actions that,

we know t&^Se constitutional. I remember the day our cout
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heard en bane a chalren\,c *y at! -??to to the Houses of Conep«1»s

paying salaries to chapN-'ris. Tl.o judges and the lawy-efs for

the atheists 6tood while ' : n.-ifhsl opened coucCwith the

words: "God save the l»\. i l•_ \ Sr./'to.i r-nd rVu honorable court."

to-it - V o rHTiKicThe first part of the to-it --Vo rHTigious purpose -- appears

to be inconsistent with rhe>d=corical practice that suggests

the intended meaning o^ttie establishment clause. The

Northwest Ordin^rfce of 1729 allowed Y-3nd grants for schools,

including^ectarian schools, on the ground that "religion.

lity, and education" ioi:3t he adv^nced\ j From the beginning.

Presidents, at the request of Congress, have issued

Thanksgiving Day proclamations that were explicitly religious.

Jefferson alone refused. There were chaplains in the

Continental Congress, and the First Congress, which proposed

the first amendment four days earlier, provided for a chaplain

for each House. That Congress also enacted a law authorizing

the President, "by and vith the advice and consent of the

Senate," to appoint a paid chaplain for the military

establishment. These may eeem relatively minor actions but, in

the context of a federal government that had very few functions

that mlgrTtTbave touched upon matters of religion, they seem not

so minor after all.

There ar-e-diif icultic-s with o-v-erypart of the three-pact

test, which may explain why the Court from t'ime to time simply -

drops the test altogether. That happened in Marsh v. Chambers.
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where the Court upheld the Nebraska legit

opening each legislative day with a prayer by a chaplain who

was psid by the State out of tax monies.

'•"ture's rv?C"ice of

The Court majority

reasoned essentially from tie historical record that—I—-have
Cv^J flu*" ̂ m ij»t,

cite-d—to-sbcw that the amendment ww—rrcrt intended to rover this

practice. The Court was undoubtedly correct in that, but there

is a broader lesson: if the three-part test docs not accord

with what we know of the framers1 intentions with respect Co

specific practices, it probably does not accord with the

general intention of the establishment clause.

The religious clauses today have an impact on government

and on society far beyond any impact they had only forty or

fifty years ago. How is one to account for the enormous

potency of these clauses, a potency many observers think to

have been unsuspected by the framers? The exceptional sweep of

establishment clause doctrine has led some to conclude that

there is an anti-religious animus pervading the evolution of

law. But that seems by no means a necessary conclusion, since

the Court has been almost equally assiduous in demanding

religious freedom for individuals under the free exercise

clause. That hardly bespeaks a hostility to religion. Indeed,

the court sometimes demands special accommodations for religion

under Che free exercise clause ChaC .it would undoubtedly have

struck down as a violation o f Che establishment clause if

government had made Che accommodation voluntarily. The clauses
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have been brought into conflict or, In more polite language,

tension because of what Justice Rehnquist calls "our 'overly

expansive interpretation of both Clauses."

One Is left, however, to account for this overly expansive

interpretation of the two clauses. Perhaps it may be put down

to the centralizing tendency some have observed in the Court.

Perhaps it may be attributed to the tendency others have

remarked of the Court to expand its own powers to govern by

expanding the meaning of the prohibitory clauses it

administers. Whether or not those propositions are true, it is

possible to offer a third hypothesis based upon similar trends

in constitutional doctrine elsewhere. One thinks of

developaents in free speech doctrine in which it has been held

that government may not, for example, deal with obscenity and

pornography except in the most extreme cases, because, as one

opinion put it, one man's vulgarity is another man's lyric.

One notes the rise of the so-called right to privacy cases,

which deal mainly with sexual morality and which generally

conclude that sexual morality may be regulated only in extreme

Cases. Ai-1—*f these frondo^ ff"™ fnf»rpr«f«r<nnn ftf the*

4o<M clausga-,—to readings o-f—Eke opeech clauoe, to the

cases, share the common theme that morality is not

usually the business of government but is instead primarily the

concern of the individual. Whether or not so intended, these'

cases may be seen as representing the privatization of

morality.
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If that i« correct, it may reflect an extra-constitutional

intellectual tradition dating back at least to John Stuart

Millf6 On Liberty. This line of thought takes the position

that an individual's liberty may not be infringed unless he

causes harm to others. That formulation is obviously empty

unless we know what counts as harm to others. Mill's position,

essentially, was that material injury counted as harm but that

moral or aesthetic injury does not. Thus, morality becomes a

matter for the individual, not for democratic regulation. That

stance would produce the trends in constitutional law that I

have mentioned. In particular, it might help to explain the

religious cases, since religion and morality are closely

connected. Indeed, it appears to be a sociological fact that

most Americans regard religion as the sole or primary basis for

morality. One might expect, then, the privatization of

religion by a stringent application of the establishment clauEe

to keep the community, through government, from advancing or

retarding religion, and an equally or almost as stringent

application of the free exercise clause to permit the

individual maximum freedom in his beliefs.

The—fr&cood~-ifa-e£—I-aatvt^oa^d is the, enormous contemporaneous

stirring in this field of constitutional law. That is part, of

course," of -the H O E C general agitation of the issue of the

relationship of religion to politics and government. We are

witnessing now_p^:chapa-^-a—^oavr-ggnce-ln-c-eligioni but*
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cm-talr.ly- c resurgence in the political assertiveness of

religion-based movetnentsy Otv of ttva-cat̂ l-yg-t-a—for—th-at—s-coa

to—be -thc-r~e-c-»«-t—r~isi» of political a

among evangelical and fundamentalists Americans. This

religious movement is said largely Co have disappeared from the

arena of public policy after the Scopes trial. Since then

public policies have moved in directions evangelicals and

fundamentalists, among others, do not like. They have

organized politically and returned to the national public

policy scene with fervor and with greatly increased

sophistication. Their challenge to the secularism of our

culture, now dominant in our constitutional law, has

reenergized other religious groups, notably many Roman

Catholics, to take stands demanding the return of religious

values to our public life. These groups do not by any means

agree on what religious values suggest for public policy but on

some topics there may be a broad consensus among them. Among

the things Chat very religious people are apt not Co like is

the privatization of morality and religion. That smacks Coo

much of esral relativism. Hence, we observe such

manlfcflEQ^foQ* of opposition Co Che past trend of

constitutional law as demands for school prayer, moments of

silence, opposition Co aborCion and Co pornography,.financial

aid Co' religious schools, and Che like. This movement runs

head on into' Cbe view that morality and religion are private



5003

-9-

martcrs in \-Mch government must not become Involved. In some -

part, thtn, it 19 the counter-movement of the religious, a

movement which is both intellectual and religious, that can be

expected to increase constitutional litigation around, among

other rliings, the religious clauses of the first amendment.)

I'.zny observers expected a major recasting of doctrine, but

the Supreme Court this past term surprised them by adhering to

the old tests. Eventually, however, we may see such a

ref oirn.ula t ion , not because I think the attitude of the Court

will change, though of course it may, and not because of

political pressures, but because, as observers of this area

coE.~or.ly remark, present doctrine is so unsatisfactory. *"

can live with logical incoherence for extended periods of

time. They have demonstrated that capacity in various fields

of law. But sooner or later the paradoxes in which they are

involved become so rich and so widely noted that they are

likely to try again. The new doctrine that emerges may

ultimately come to seem equally unsatisfactory. It may be safe

to predict change. There Is no reason to anticipate the

resolution of all problems.

Whaju^-tfcca-r—48—at-st^l^e io tha cho-i-ca of lagal-doctrina to *

g-OALCi;n—th-e—t-eX4?t-Lon-8hip—between church and state?—It may b»

that,—ther^-4-s—koth-laee—atvd-mora than—the advocates on both—

s44es—s-uppo»«n. • • *• ;.

t. fVo /vf*, n,̂ , ft, ,f,^

fdf. W ta
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Constltutlonal doctrine cannot ccparate either religion and

Taw or religion and politics. As to the first, there is very" "

little law that does net rest ultimately upon moral choice and

moral assumptions. Thft is inevitable. Most Americans believe

that morality derives fiom religion. They will, as they

always have, continue to legislate on the basis of their

moral-religiou6 beliefs. More than that, clergy of various

denominations will, as Lliey always have, continue to proclaim

what Christianity or Judaism requires of government policy.

They will often be demonstrcbly wrong because great moral

precepts do not translate easily into policy detail, and the

clergy may or may not understand the reality -- often economic

or technological or political -- which lies between the moral

precept and the choice of wise action. Still, the

participation of churches and of those who address politics in

religious terms serves as a reminder that public policy ought

always to be based upon, end held accountable to, morality and

not simply upon interest group struggles. I do not suppose for

a moment that raw interest cannot be dressed in religious and

moral argument, but the requirement that interest wear the

clothes of morality may elter outcomes and may confer a

legitimacy on the process of policy formation that the naked

struggle fox material gain can never achieve.

A relaxation of current rigidly secularist doctrine would

in the first place permit some sensible things to be done. Hot
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rouch would bo endangered if a case like ACM'T I;r tent the other

way nnd public echool teachers permitted to teach remedial

reading to that portion of educationally deprived children who

attend religious schools. I suspect that the greatest

perceived change would be in the reintroduction of some

religion into public schools and some greater religious

syrabolism in our public life.

It 13 contended that such symbolism creates political

divisivenoss, and no doubt it does, but that argument assumes

that it is only the presence and not the enforced absence of

religion that divides people. The deliberate and

thorough-going exclusion of religion is seen as an affront and

has become the cause of great devisiveness.

The subject at hand is endlessly complex and ought to be

approached with flexibility and caution. In particular, we

ought to be chary of formulating clear rules for every

.conceivable interaction of religion and government. It is a

fact that the attempt to deal with a subject in a complex,

nuanced way, mindful of all the subtleties and variations that

do not land themselves to the formulation of flat statements is

regarded as a sign of maturity and wisdom everywhere but on the

bench. There it is regarded aa. if not injudicious, at least

as unjudicial- Th.e mark of the judge, apparently, is that he

can reduce the most complex reality to a three-pronged test.

Indeed, he can. And in so doing, he leaves out most of the

reality, and distorts the rest.
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The best a judge r/*ti GO is attempt to discern the core of

the value the frarcers Intended to £uard and apply it to today's

world. Fidelity to the historical clauses is particularly

important in this Most fc-'icitivc and emotional area of

constitutional law. The legitimacy of any decision, going

either way, is much more likely to be recognized, however

grudgingly, if we can honestly say, this is the meaning of the

original compact by which our n«tion was created, and everyone

— religionists, non-religionists, and anti-religionists —

must live by it.

What may finally be at stake are matters far beyond those a.

judge is permitted to contemplate in reaching a decision. The

case for the absolute separation of religion and government is

well known. It is that when religion arid government merge, the

individual is less free both in his faith and in his politics.

Jefferson said that "religion is a matter which lies solely

between a man and his God" and he approved what he called "a

wall of separation between church and State." That is the

individualistic view, but there is a communitarian view.

There may be in man an ineradicable longing for Che

transcendent. If religion is officially removed from public

celebration, other transcendent principles, some of them very

ugly Indeed, may replace them. Neuhaus makes the point by

paraphrasing Spinoza, "transcendence abhors a vacuum." The

public square will not remain naked. If religion departs, some



5007

-13-

other principle -- perhaps political or racial -- will arrive.

.Again Neuhaua: "ThiB is the cultural crisis -- and" therefore

the political and legal crisis -- of our society:" the

popularly accessible and vibrant belief systems and i.orld views

of our society are largely excluded from the public crc-na in

which the decisions are made about how the society should be

ordered . . . . Specifically with regard to law, there is

nothing in store but a continuing and deepening criois of

legitimacy if courts persist in systematically ruling out of

order the moral traditions in which Western law has developed

and which bear, for the overwhelming majority of the American

people, a living sense of right and wrong. The rccult, quite

literally, is the outlawing of the basis of law."
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Justice & Society Seminar
Aspen, Colorado
August 13. 1985

Had I known that Dr. Mortimer Adler is going to speak to us

next week on "The Crisis in Philosophy," I would have called

this talk "The Crisis in American Law Caused by Philosophy." I

do think that American law, particularly American

constitutional law, is in a period of crisis, that it is in

danger of losing the virtues proper to law, and that the

situation may get much worse before it gets better — if,

indeed, it does get better. Legal culture is like culture

generally. It is capable of degeneration as well as

improvement, and there is no guarantee that tomorrow will be

better than today.

The crisis is the increasing tendency to confuse moral

philosophy with constitutional law. Ideas that are not part of

the Constitution become fashionable morality and seep into

constitutional rulings by osmosis. Some courts, including my

own, reach decisions in no way justified by the historic

Constitution in the belief that the Constitution may change as

our-mbral views change. Perhaps even more worrisome, the idea

that judges may make up law according to moral reasoning has

suddenly become the very dominant view of the faculties of most

of the leading law schools. There is a veritable torrent of

literature appearing which urges judges on to greater

adventures in policy making.

Speech
Aspen Institute for Humanistic Studies
Aspen, Colorado - Aug. 11-24, 1985
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A state attempted to apply its obscenity statute to a

public display of an obscene word. I will not repeat it, but

the message the defendant wore on the back of his jacket into a

courthouse suggested that the reader perform a most implausible

physical act with the draft law. The Supreme Court majority

struck down the conviction on the grounds that regulation is a

slippery slope and that moral relativism is a constitutional

command. The opinion said, "The principle contended for by the

State seems inherently boundless. How is one to distinguish

this from any other offensive word?" One might as well say

that the negligence standard of tort law is inherently

boundless, for how is one to distinguish the reckless driver

from the safe one. The answer in!both cases is, by the common

sense of the community. Almost all judgments in the law are
i

ones of degree, and the law does not flinch from such judgments

except when, as in the case of morals, it seriously doubts the

community's right to define harms. Moral relativism was even

more ̂ explicit in the majority opinion, however, for the Court

observed, apparently thinking the observation decisive: "One

man's vulgarity is another's lyric." On that ground, it is

difficult, to see how law on any subject can be permitted to

exist. One man's larceny is another's distributive justice.

But the Court immediately went further, reducing the whole

question to one of private preference, saying: "We think it is
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orists will approve of that, if the opinions reach the approved results; it is what they
are calling for. The scholars will be more than willing to fill the law reviews with the
supporting moral argumentation the opinions neglect to supply. This should not
prove too arduous a task, since many of the legal philosophers have already dem-.
onstrated that their systems can produce any conclusions congenial to them.

It is tempting to speculate on the reasons for the recent emergence of this philo-
sophizing trend. It coincides, of course, with the enormous expansion of the profes-
soriate after World War II. It is quite possible that law school faculties for the first
time reached a critical size that enabled them to see themselves as a class independent
of the bar and so to develop interests separate from those of the bar. Professors and
practitioners do very different kinds of work, and they examine the law in very
different ways. Since each group is self-selected, they are likely to have different
attitudes about law and about what kinds of things are worth doing. It seems dear
that the new philosophical mode served the interests of legal academicians in more
ways than one. There had always been an aspect of defensiveness about law profes-
sors. They felt themselves regarded by the bar as slightly wimpish, the those-who-
can, -do, those-who-can't, -teach syndrome, and by their faculty colleagues in other
departments as teachers in a vocational school, something less than scholars and
intellectuals. The non-interpretivist, philosophical style elevated law school profes-
sors above the mundane concerns of practitioners, for whom many legal academicians
have developed an increasing disdain, and made them feel the equals, if not the
superiors, of faculties in other departments. Philosophical constitutionalizing thus is
an important weapon in the struggle for status.

None of this means that legal approaches that confer status upon legal academics
are for that reason illegitimate. The law-and-economics movement, with which I feel
much more in sympathy and which has provided important perspectives on law,
also differentiates law professors from the bar and also finds a ready fit with non-
legal academic scholarship. That discipline had the disadvantage, however, of pro-
viding insights and suggesting conclusions that many professors disliked for essen-
tially political reasons. Law-and-philosophy, being less rigorous and more manipul-
able, could provide the "correct" insights.

It is a common observation that faculties have become more "liberal" in political
and social outlook than the generality of Americans. The outlook of law professors
is likely to be more egalitarian and morally permissive than the outlook of the
electorate. This seems to have occurred at approximately the same time the Warren
Court was moving the'juditiary in the same direction. The legal professoriate thus
found itself increasingly in sympathy with what judges were doing just at the time
when the judiciary came under rising criticism from the public and from the political
branches. There was, therefore, a need, or at least a temptation'succumbed to, to
defend the courts' results as legitimate constitutional adjudication.

There is no occasion here to rehears* all of the categories of controversial cases
over the past thirty years. What is pertinent for present purposes is that the Court
frequently reached highly controversial results which it made no attempt to justify
in terms of the historic Constitution or in terms of any other preferred basis for
constitutional decisionmaking. I offer a single example. In Harper v. Virginia Board of
Elections, 383 U.S. 663 (1966), the Court struck down a poll tax used in state elections.
It was dear that poll taxes had always been constitutional, if not exacted in racially
discriminatory ways, and it had taken a constitutional amendment to prohibit state
imposition of poll taxes in federal elections. That amendment was carefully limited
so as not to cover state elections. Nonetheless, the Supreme Court held that Virginia's
law violated the equal protection clause, saying little more than.
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"Religion and the Law

University of Chicago
November 13, 1984

When I accepted Allan Bloom's invitation to speak on the

subject of religion and the law, I had no idea it was about to

become a national issue. _££•'—.~rr~~-~ — T ~ . and that makes it

worth saying at the outset that I will be talking about the

subject from perspectives that have little or no bearing-upon

my performance as a judge. These are, rather, thoughts that

seem interesting to me as a law professor and a citizen.

This is a field of constitutional law, with which I have

had no great familiarity, but when I came to look at it, I was

struck by two things. The first is the extraordinary power and

scope of the interpretations given the two clauses of the first

amendment concerned with religion. The second is the upsurge

in litigation. The Supreme Court has taken an unusual number

of religious cases and there may be indications that current

doctrine is about to be recast. I will take these aspects up

in order.

Tb« religious clauses state simply that "Congress shall

make no law respecting an establishment of religion, or

prohibiting the free exercise thereof." The establishment

clause might hav-j been read merely to preclude the recognition

of an official church, or to prevent discriminatory aid to one

Religion and the Law
John M. Olin Center for Inquiry Into
the Theory & Practice of Democracy

Univ. of Chlcaao - Nov. 13. 1984
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or a few religions. The free exercise clause might have been

"read simply to prohibit laws that directly and intentionally

penalize religious observance. Instead both have been

interpreted to give them far greater breadth and severity.

The Supreme Court has fashioned a three-part rule for the

establishment clause: "a legislative enactment does not

contravene the Establishment Clause if it has a secular

legislative oppose, if its principal or primary effect neither

advances nor inhibits religion, and if it does not foster an

excessive government entanglement with relgion." Those tests

are obviously designed to erase all traces of religion in

governmental action, to produce, as Richard John Neuhaus put

it, a "public square naked of religious symbol and substance."

And the modern law largely accomplishes that, except when the

Court simply ignores the test, as it sometimes does, ^ai-

, thciyghl the Justices cannot agree on the meaning of their ,

three-part test.ao that in the words of Judge Scalia,1 before he

was a judge and was still free to say such things, the law is

"in a state of utter chaos and unpredictable change,Mfthe

primary thrust of the law is as I have described it.

The potency of the establishment rules has been

immeasurably enhanced by another factor. In constitutional law

philosophic shifts often occur through what appear to be mere

tinkerings with technical doctrines. The doctrine in question

here had to do with what lawyers call "standing." Persons



5015

- 3 -

alleging an interest only as citizens or taxpayers do not have

standing to challenge constitutional violations in federal

court. There must be some direct impact upon a person before

he may maintain a legal action. That is true of every single

clause of the Constitution from Article I to the twenty-fifth

amendment -- except for the establishment clause. In 1968, in

Flast v. Cohen, the Supreme Court created the rule that

taxpayers could sue to enjoin the expenditure of federal funds

under that clause. The Court did not explain why every other

constitutional provision was left beyond the reach of taxpayer

or citizen suits. The unexplained result is that the

establishment clause is far easier to enforce than any other

clause. Under it alone is an ideological interest sufficient

to confer standing to sue.

Let me illustrate both the severity of the substantive

rules and the ideological nature of modern litigation under the

clause by describing a case that is now before the Supreme

Gourt. In United States Department of Education v. Felton, the

Court of Appeals for the Second Circuit, in a taxpayer suit,

held violative of the establishment clause a New York City

program, subsidized with federal funds, by which public school

teachers who volunteered for the duty taught in private

schools, including religious schools. The'program offered

x W t t a i instruction to educationally deprived children in

remedial reading, mathematics, and English as a second
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language. Th« teachers were accountable only to the public

school system, used teaching materials selected by city

employees and screened for religious content, and taught in

rooms free of religious symbols or artifacts. They were

generally not members of the religious faith espoused by the

schools to which they were assigned. The record contains no

evidence that any such teacher h*r complained of interference

by private school officials or timdr sought to teach or promote

religion. J

The Second Circuit did not dispute that the program passed

two parts of the three-part test since it had a secular purpose

and its primary effect was neither to advance nor inhibit

religion. The program was held unconstitutional,' however, on

the theory that it might entangle religion and government. The

State, in order to be sure that the subsidized teachers do not

inculcate religion, must engage in some form of continuing

surveillance, which constitutes impermissible entanglement.

This case illustrates the power of the revised standing

concept to bring into court cases in which nobody could show a

concretejixra and the power of the three-part test to outlaw a

program tfiit Had not resulted in any advancement of religion

but seems entirely worthy.

The point I want to make about these cases is an entirely

unoriginal one. It is that the three-part test developed for

the establishment clause is not useful in enforcing the values



Robert Bork: In His Own Words
Watergate, Abortion, Judicial Philosophy and Richard Nixon

In a strut of 1984 interviews with
Washington Post staff writtrs Al Kamen
and Frtd Barbask, US Court of Appeals
Judgt Robert K Bork talkti about ku ca-
ntr and judicial philosophy on condition
Oat tk* material not bt published unless he
mas nominated to tkt Suprtmi Court.
Prtsidtnt Reagan nominated Bork last
mth to succttd ntiring Justic* Lewis F.
Powettjr.

Tkt txctrpts ttgin with Bork talking
about tht 1973 "Saturday Night Uastacrt,'
when kt carried tut Pnsidtnt Nixon's or*
dtr to fin Wattrgatt Special Prosecutor
Archibald Cox. Tkt Uuk/tU to Bork as the
Nixon administration's solicitor gtntral
afttr then-Attorney Gtntral Elliot Richard-
son and then-Deputy Attorney Gtntral Wil-
liam Ruchttshaus refused to fin Cox and
resigned.

. Ql How did you ktor about it?

Al Elliot's secretary pot her bod in the
door and said, "The attorney general
wants to see you.* And that's when it
started.

Ql You knew what Ums about

A l Well I assumed to, but I had no idea
what my involvement waa going to be.
Kuckelshaus was there and a couple of
Elliot's aides. And we talked about what
was going to happen.

He waa under pressure from the White
House to fire Cox and'so forth and so forth
and finally he said, "I can't fire Cox." And
he couldn't I knew he couldn't. Not with
the promises he'd made. "Can you fire
him, BUI?" And that was the first time I
thought . . . . I said, "Wait a minute." I
didn't see it coming. Bill thought a minute
and said no.

He said, "Can you fire him, Bob?" There
was nobody behind me. So I said, "Wait a
minute, let me think." And I began walking
around Elliott's office while he and Ruck-
elshaus and the other guys kept talking
about something else, and then finally !
said, "Yeah I can, but I'll resign. I'll fire
him and resign.'

And he said, "Why would you do that?
Why would you resign?" And I said, "I
don't want to look like an apparatchik." He
said, "No, you've got to stay. The depart-
ment needs continuity."

Anyway, nothing was really decided and
the whole afternoon went on this way. He
went over to the White House and came
back ind Bill and I weren't sure what he
was going to do, and I talked to Ruckels-
haus about it, about the difference in our
respective positions morally. Because they
had made representations and so on
[about not firing Cox).

And then finally he came back and said,
"You've got to do it, carry it off." And I
called my wife and told her what I had to
do.

Q l Who was behind you in seniority?

A l There's a department regulation that
says in the absence of the attorney gen-
eral and his deputy, in the absence of
both—the solicitor general [is in line).
And there's nobody else.

Q l In hindsight you have no doubt that
you did the right thing?

A l No, I don't.

Q l And do you fetl that after that hap-
pened then was a time in which you were
idenhfed almost as the mllam in some peo-
pit's eyes?

A* Sure, sure.

Q i How do you feel about that?

A ] I think the one thing I should have'
done, and I didn't do because I was renlly
not acclimated to Washington, I think I
should have walked out of the White
House that night, held a press conference
instantly and said, "Don't worry, the in-
vestigation Is going on as before."

Q : How did you feel about that? Did any-
body ask you to stop the investigation?

A l No. I wouldn't have done it, you know.
It was essential to me that none of that
happen because I'm not going to be in-
volved In an obstruction of justice. It
seemed to me essential, that if I was to
make it plain why I did it and that It was a
moral thing to do, I had to be sure that the
investigation did not stop and that they
weren't hindered in any way, •

Q l You btcamt a houstkold word, and you
suddenly became a famous person outside
of the narrow circles in which. , . , Did
that change your life in any way? I mean
your family? Your wife?

A l Well she was quite nervous for a
while, needless to say. There was a lot of
abuse.

Q : What kind of abuse? In the Pnss'und
soon?

A : Well, some of that, but also a lot of
mail and phone calls and so forth.

Q: Toyourhome?

A : Well, I was listed. I was In the phone
book and people were calling from all

OX
O
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over. I guess «ne day they dropped this
whole wad of telegrams on my desk, you
know. It was pretty intimidating. Benedict
Arnold. Judas Iacariot and so forth and so
on. There were letters 0/ support, too. I
expected that because the night I did it, I
knew it wts big trouble.

JUDICIAL PHILOSOPHY

I think a judge is not an elected figure
and his only mandate in this area is the
Constitution. It's the only thing that gives
him the right to govern. And if he begins
to make up things that are not in the Con-
stitution, he is governing, in a sense, with-
out being elected and without being ac-
countable.

We're talking, after all, [about| a judge
saying to a majority of the representatives

, of the people, "You can't do that,* and I
don't think he should uy you can't do that
unless he's got some law. 'Cause other-
wise he's just making himself the supreme
governor of the society,

ABORTION

I don't think it's any of the court's busi-
ness to intrude. I just didn't think there
was anything in the Constitution about it.

DEATH PENALTY

I never really thought there was any
legitimate way you could hold the death
penalty unconstitutional when the Consti-
tution itself mentions it a couple of times
and assumes it will be applied. It is in the
Fifth Amendment, it is in the 14th Amend-
ment and so on.

Q: Did you havt any personal ntws on Uu
death pmalty itself?

A. Well, pro, but not fanatically so. There
are certain kinds of crimes occasionally in
which one thinks the only possible penalty
is death because the crime itself 13 so hor-
rible. But I think the thing that concerned
me most was [the] statistical evidence
that the penalty deters. Now, there is ar-
gument about that evidence and I'm not
enough of a statistician to be able to join in
the argument, but it makes sense.

We know that imposing costs deters
conduct. And if it deters, then you're sav-
ing the lives of innocent people. I find it a
little hard to have a moral objection to ex-
ecuting a convicted murderer if the failure
to execute him condemns, say, four or
five, seven other people who are innocent,
to death.

ORAL ARGUMENT

It's a lot of fun. I even enjoy it now. Be-
cause the questions are coming hither and
yon and some are very penetrating ques-
tions. Some of them are not. And your
mind is working very quickly. Closest ex-
perience to it is teaching a very large and
lively class in a law school, when the stu-
dents are arguing with you and you are
getting questions and challenges from all
over the classroom. And that's an ex-
hxUtrating experience.

I know the Supreme Court hai changed
its mind during oral argument, because
they've told me. And I know for 1 fact that
I've changed my mind repeatedly during
an oral argument, as a judge. I think, the
tendency in our system for the oral argu-
ment to disappear is a very unhappy one.

It is true, there are some lawyers who
get up and have nothing to tell you except
to repeat the bnef. Sometimes you'll see a
noted figure get up and make a terrible
argument. And then some kid will show up
from Iowa or someplace with a strange
case and do a beautiful job—never been to
the Supreme Court before.

TALKING TO NIXON ABOUT
BECOWNQ SOUCrrOt 0ENEHA1

We chatted and Nixon gave me a dis-
cussion, quite lengthy, about what he
viewed as the proper function of a judge
and what judges shouldn't do. And it was
pretty good. I mean, you know, I thought
some professors I knew could do better,
but I think for a busy president to sit down
at Camp David, it was a damn good talk.
He was a very bright man, a very bnght
man. It was essentially [that] he was es-
sentially unhappy with the activism of the
Warren Court, getting things out of the
Constitution that aren't there and so forth.
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My wife and I are delighted to be with you this afternoon. ~ " '"-'

This is M*«X KU-en's first trip to your state and she loves ^

it." I have pointed out to her that the state is not all like

Charleston. My first trip, some years ago, was to Parris ' '

Island, a place somewhat lacking in southern charm. Instead of **-

Spanish moss and magnolias it specialized, as I recall, in sand p<

fleas and homicidal sergeants. This is a distinct improvement. "ĵ

We want to thank you for the enormous hospitality shown us \A

by the South Carolina bar. We have been given a guided tour of 1*1

the historic sites of Charleston that has been sheer delight,' ,i_

But, though we are grateful, we are not really surprised by ^

such kindness.. I have begun teaching a seminar at the law

school in Columbia and have experienced the same extraordinary

kindness and consideration. Q^ l».Zt~ u ^ V / J « < A « A i^/-j

The question arises how I can repay you. You may think I

should do it in this talk but there is a problem about that.

In my brief tenure as a federal judge I have learned that a

judge is forbidden to say anything more interesting than

"affirmed" or reversed." That is a lesson that the newspapers

teach a judge the hard way.

Not too long ago, I made some extemporaneous remarks to

students itfJUe about constitutional law. These were the

mildest of remarks -- things I had been saying for twenty years

as a professor without arousing any discernible interest beyond

the walls of the classroom and sometimes not even within the

walls of the classroom. But now my remarks were reported

\5
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CATHOLIC UNIVERSITY SPEECH

March 31. 1982

'Eleven years ago I began a talk on the subject of judicial

review by saying that "A persistently disturbing aspect of

constitutional law is its lack of theory ... even [in] scholarly

discussion of the subject."

No one would make that complaint today. We have a surfeit

of stern young constitutional theorists, each of whom, to judge

from the torrent of publications, spends all of his waking hours

writing refutations of the others. In some ways this academic

disputation, with its convolutions, refinements, and logic

chopping reminds one of theological controversy that has gotten

out of hand. It is said that some centuries ago there was a

collection of Jewish scholars in North Africa which considered

the question. If God truly loved iran, would He have created him?

After forty years of erudite and intricate debate, it was

generally acknowledged that the answer was inconclusive.

I think that is not the case here. My excuse for returning

once more to this intellectual melee is that it is important not

only theoretically but politically and practically. How courts

are to behave in applying the Constitution -- whether they are

limited to interpreting the document or may properly introduce

new values and create new rights -- goes to the question of whether

the power of the judiciary is now partly illegitimate. The dispute

has moved out of the academy into Congress, the executive branch.
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Page Seventeen

But there is something left, Ely contends, and that something

turns* out to be the ideas expressed in the famous

footnote four to Justice Stone's 1938 opinion for the Supreme

Court in United States v. Carolene Products Co. There, as most

of you know, Stone reserved two questions in a suggestive way.

In the case itself, the Court upheld an economic regulation with

the lightest of scrutiny. The footnote reserves the question of

the degree of scrutiny appropriate to two classes of cases.

First. Review of "legislation which

restricts those political processes which

can ordinarily be expected to bring about

repeal of undesirable legislation. . .",

and.

Second. Review of statutes where

"prejudice against discrete and insular

minorities may be a special condition,

which tends seriously to curtail the

operation of those political processes

ordinarily to be relied upon to protect

minorities..."

One might be excused for thinking that in the First Amend-

ment the Court had all the authority necessary to protect political

processes and in the Fourteenth all that is needed to protect

racial and ethnic minorities. But it is clear the footnote

means more than these things and, to the degree it does, it

necessarily involves judges in subjective and arbitrary constitu-

tional adjudication.
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My point may be sufficiently made through an examinati

of the suggestion of special judicial 'solicitude because of

"prejudice against discrete and insular minorities."

That sounds relatively bland, but in fact it is not and

the application.of the idea of "prejudice against discrete and

insular minorities" has led, and inevitably so, to vastly incre

judicial subjectivity and power at the expense of political

democracy. We know that, historically, the Fourteenth Amendment

was meant to protect former slaves. It has been applied to othe

racial and ethnic groups and to religious groups. So far, it is

possible for a judge to minimize subjectivity.

But when we abandon history and a very tight analogy to

race, as we have, the possibility of principled judging ceases.

Every group that loses in a legislative contest is, by definition,

a "minority." Courts cannot protect all minorities against

legislative losses for that would turn the democratic process

upside down. How does a judge decide that a particular minority's

loss was due to "prejudice" and that they are "discrete and

insular" so that they are unlikely to win enough of the time?

He must identify from among all those who have lost in the

legislature which are the preferred minorities. To say that

"prejudice" has made a minority "discrete and insular" is to make

the ultimate value judgment that this is a group which should not

have lost but should have won in the democratic process. That
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is a flat replacement of democratic choice with judicial choice.

There being no criteria available to the court, the identification

of favored minorities will proceed according to current fads

in sentimentality.

The judge must next ask whether the majoritiy's

rationale for the disability imposed is adequate. This involves

the judge in deciding which motives for legislation are respect-

able and which are not, a denial of the majority's right to choose

its own rationales. There is no warrant in the Constitution for

a judiciary that assumes a general power to specify to democratic

government which ends it may seek and which not. Nor is there

any guide anywhere outside of the Frainers' checklist embodied in

the document that gives judges a list of approved and disapproved

ends of democratic government. Professor Ely himself demonstrated

that all of the sources usually suggested are wholly inadequate.

He suggests, however, that courts provide particularly

strict scrutiny when the losing group is not, in the characteristics

relevant to the legislation, like the typical legislator because

then inaccurate and unfair stereotyping may have occurred. But

once more it is not explained why courts are entitled to tell

the legislature their moral judgments are really prejudices and

that their perceptions of social reality are skewed. And, as Ely

describes the consequences, it turns out that courts should lift

the disabilities imposed by legislation upon aliens, illegitimates,

homosexuals, perhaps the poor, to some degree women, and he even
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ILSTI'.ONY OF ROBERT H. DORK, NOMINEE, U.S. CIRCUIT JUDGE,
DISTIUCT OF COLUMBIA COURT OF APPEALS .

The CHAIRMAN. DO you have a prepared statement?
Mr. BORK. No, I do not, Mr. Chairman.
The CHAIRMAN. I believe you were born in Pittsburgh, and your

legal residence is here in the District of Columbia. You have three
children, I believe, Mr. Bork.

Mr. BORK. That is correct.
The CHAIRMAN. YOU attended the University of Pittsburgh and

graduated from the University of Chicago, I believe, with a B.A.,
and a J.D., also from the University of Chicago.

You were in the service from 1945 to 1946 and then from 1950 to
1952 in the Marine Corps.

Mr. BORK. That is correct.
The CHAIRMAN. Why did you leave in 1946 and then go back, or

were you called back the second time?
Mr, BORK. I enlisted in the Reserves while I was in college, after

I got out the first time, and they called up the Reserves in the
Korean war.

The CHAIRMAN. Then you have had various experience here. I be-
lieve from 1977 to 1981 you were Chancellor Kent professor of law
at Yale Law School.

Mr. BORK. Yes, Mr. Chairman. I actually became the Alexander
M. Bickel Professor of Public Law.

The CHAIRMAN. The Alexander Bickel Professor of Public Law,
1979 to 1981. You are now with Kirkland & Ellis, a law firm here
in the District.

Mr. BORK. That is correct.
The CHAIRMAN. Mr. Bork, you are a very widely respected legal

scholar in the field of antitrust and constitutional law, I believe.
Your numerous, informative writings and books are scrutinized by
both students and professors of the law.

One such article which appeared in the 1971 Indiana Law Jour-
nal entitled "Neutral Principles and Some First Amendment Prob-
lems," contains statements which have caused some individuals to
suggest that you may feel that the first amendment protects only
speech which is explicitly political. Will you discuss this article,
and in particular give your response to the charge of limiting first
amendment protection to political speech?

Mr. BORK. Of course, to begin with, Senator, the first amendment
prol££ts the free exercise of religion and the frfeedom_QXlh£-Bress
as well as spe^^rr^Within the speech area, I was dealing with an
application of Prof. Herbert Wechsler's concept of neutral princi-
ples, which is quite a famous concept in academic debate. I was en*
;aged in an academic exercise in the application of those princi-
)les, a theoretical argument, which I think is what professors are
•xpected to do.

It seems to me that the application of the concept of neutral
principles to the first amendment reaches the result I suggested.
)n the other hand, while political speech is the core of the amend-
nent, the first amendment, the Supreme Court has clearly expand-
d the concept well beyond that. It seems to me in my putative
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function as a judge that what is relevant is what the Supreme
Court has said, and not my theoretical writings in 1971.

The CHAIRMAN. Mr. Bork, in your book, The Antitrust Para-
dox," you stated that the only goal that should guide interpretation
of the antitrust laws is the welfare of consumers. While consumers'
welfare is certainly one of the concerns that Congress had in enact-
ing the antitrust laws, other concerns such as preserving competi-
tion and maintaining the viability of small business have played a
role in formulating antitrust policy. Would you please comment on
the validity of these other goals?

Mr. BORK. Well, I think, Senator, that we desire competition—
which is one of the other goals you have mentioned—primarily be-
cause competition does benefit consumers. Therefore, i think when
you say "protect competition" you are talking about protecting con-
sumers.

The antitrust laws do, of course, in many of their aspects protect
the viability of small business but in general we do not protect the
viability of small business at the expense of consumers in the anti-
trust field. For example, price fixing might benefit some small busi-
nesses. On the other hand, there is a per se rule against it and that
is because, when there is a conflict in the antitrust laws, in general
we protect competition and consumers rather than small business.

The CHAIRMAN. Mr. Bork, your book is highly critical of a
number of Supreme Court antitrust cases, and voiL.have.urggd.re-
ie£ti°fiLB2hiytions agains^iychtr&ditifinaLanytrusLYiolatipiisiJUfiLBr2hiy g^iych.tr&ditifinaLanytrusLYiolatipiis.
> j^ ie jm a r rangement exclusive dealing, predatory price cutting,
Iu^~pnce^dfs'cnmrnati6ri. "*" "*'" •«—- •-•—
r**~ir'you^are"*c6hfirmed"a8 a judge of the Court of Appeals, would
you feel yourself obliged to follow Supreme Court precedent even
though you may greatly disagree with its application in a particu-
lar caser

Mr. BORK. Mr. Chairman, it seems to me that a lower court judge
owes a duty of absolute obedience to Supreme Court precedent. If
that were not true, the legal system would fall into chaos, so that
my personal views certainly cannot affect my duty to apply the law
as trie Supreme Court has framed it.

The CHAIRMAN. Mr. Bork, the phrase "judicial activism" is often
used to describe the tendency of judges to make decisions on issues
that are not properly within the scope of their authority. What
does the phrase judicial activism" mean to you, and how do you
feel about judicial activism?

Mr. BORK. Mr. Chairman, I think what we are driving at igjamp-
^thinfiJ.hat4~prafex-laxaiLJudicial imperialism.

The CHAIRMAN. Imperialism? ~—
Mr. BORK. Imperialism, because I think a court should be active

in protecting those rights which the Constitution spells out. Judi-
cial imperialism is really activism that has gone too far and has
lost its roots in the Constitution or in the statutes being interpret-
ed. When a court becomes that active or that imperialistic, then I
think it engages in judicial legislation, and that seems to me incon-
sistent with the democratic form of Government that we have.

The CHAIRMAN. Mr. Bork, how do you feel personally about your
own capacity at this point in your career to carry out the very sig-
nificant power and responsibility of being a circuit court judge/
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Tha svbject X want to «i»cwM this avening is a rather

morbid fflNKV*: is the moat racant embroilment of the federal
n

judiciary in national politics.

As we all know, there is a strong effort being made in Con-

gress, initiated by some conservative leaders, to undo the results

of very unpopular court rulings and to prevent others that may be

in the offering. Federal courts are to be denied jurisdiction in

cases involving abortion, school busing, school prayer, and the

male-only draft registration. There is also considerable force

behind Senate Bill 158 which would attempt to reverse Roe v.

Wade by defining human life as beginning at conception so that the

due process protection of human life in the fourteenth amendment

would effectively prohibit abortions. If this legislation should

succeed, there would undoubtedly be more of a similar nature.

The movement is by no means insignificant. Last year a simi-

lar bill passed the Senate and missed only narrowly coming to a

vote in the House. With the change in composition of those

bodies, there is a better chance that what Tom Wicker calls "court-

stripping^ legislation will be enacted.

Thar* is a certain amount of fun in all this, if you are a

in—inn iiiiini of crisis. The din of outrage is rising already.

Columnists are issuing borrowed constitutional profundities, lead-

ers of the bar are gathering in their usual defensive circle around

Speech
Seventh Circuit
Chicago, Illinois
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much wringing of hands about this bill but it is, in truth, by no

means unprecedented. Fifteen years ago, in Katzenbach v. Morgan,

the Supreme Court decided that Congress ^ould give content to the

fourteenth amendment which the Court would accept. There a

state literacy test, clearly lawful under the Court's version

of the Constitution, was overturned because Congress purported

to strike it down under the fourteenth amendment. Senator Orrin

Hatch is precisely right when he says liberals applauded that deci-

sion but cry "constitutional violation" when the anti-abortion con-

gressmen try the same tactic. Liberals can't have it both ways.

Congressional alteration of the Constitution is not noble when it

serves their politics and insidious when it services conservative

ends.

I disagree with Senator Hatch only when he concludes that

"what's sauce for the y-"^g is sauce for the gander." Katzenbach

v. Morgan is terrible constitutional law. It stands for a revolu-

tion in the constitutional roles of the judiciary and the legisla-

ture. It cannot live in the same jurisprudence with Marbury v.

Madison and the Chief Justice's dictumTTwhich we have believed

JBt this past one and three-quarters centuries, that it is "empha-

tically the province and the duty of the judicial department to

say what the law is." When the sauce for the goose is poisonous,

there is no reason to>asaiMaddaHfee the gander1 Liberal approval of

-5-



5030

14

the First Amendment
Univ. of Michigan - 1977 or 1978

(V- 13
y - ts/\f * — £Vr 11Icta uu tu i LCU J-U une fdiii. ecu y e a r s , u

'.. - tJ * i Individual, the State, and the First

..rlr'

The Individual, the State, and the First Amendment

Robert H. Bork
Alexander M. Bickel
Professor of Public Law

Yale University

What you are to be offered over the three days of these lectures,

it seems entirely safe to predict, are strongly contrasting views of

l_Jt* the First Amendment, its proper office, and its fortunes during the

.4l"j era of the Burger Court.

Much that is of technical interest to First Amendment aficionados

occurred in the past ten years, but the title I have chosen - The

Amendment - is intended to indicate

that I mean to talk about matters of more basic interest that are at

stake in this body of law, as they are in our politics and In our

culture generally. It is not surprising that the contest between

views of the proper relationship between the individual and the society

should come to the fore in First Amendment cases. That amendment is

pivotal; it both reflects the current balance of opposing philosophies

and, in turn, strongly Influences the movement of that balance.

Harry Kalven was entirely correct in saying that free speech is so

C I O M to the heart of our democratic organization that if we lack an

appropriate theory of the First Amendment, we really do not understand

the society in which we-live. On the evidence, at hand, perhaps we do

not. And perhaps that is dangerous.
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attittuUa, But In these Indirect and relatively remote relationships

to the political process, verbal or visual expression does not differ

at all from other human activities, such as sports or business,

which are also capable of affecting political attitudes, but are not

on that account immune from regulation.

That is at least the beginning of a theoretical structure for the

law, at once filling out the First Amendment and confining its scope.

1 will be bold enough to suggest that any version of the First Amendment

not built on the political speech core, and confined by, if not -to, It,

will either prove intellectually incoherent or leave Judges free to

legislate as they will, both mortal sins in the law.

We turn now to three subjects of current interest.

Freedom of the Press

Discussion of press freedom is obligatory because the press has

made it so. Not a week goes by without thunderings from the journalistic

corps that their freedoms are under assault. Articles appear at

regular intervals with titles like "The Judicial War on the Press" or

"Judges on the Rampage."

This is somewhat curious since it seems plain that the press has

done quite well before the Burger Court. In Pentagon Papers the press

was permitted to publish state secrets it knew to have been taken from

the government without authorization. In Miami Herald Publishing Co.

v. Tornlllo the Court struck down a right-of-reply statute that had

significant scholarly support. In Cox Broadcasting Corp. v. Cohn a
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statute prohibiting publication of a rape victim's name was held invalid.

-In LT»"̂ ""*rk Communication v. Virginia the State was held disabled from

punishing publication of material wrongfully divulged to it about a

secret inquiry into alleged judicial misconduct.

In some of those cases, it is possible to believe, the press won

more than perhaps it ought to have, though not many journalists are

heard to express qualms. Surely, however, Pentagon Papers need not

have been stampeded through to decision without either Court or counsel

having time to learn what was at stake. The New York Times which had

delayed publication for three months was able to convince the Court

that its claims were so urgent, once it was ready to go, that the

judicial process could not be given time to operate, even on an ex-

pedited basis. And one may doubt that press freedom requires permission

to publish a rape victim's name or to publish the details of an in-

vestigation which the State may lawfully keep secret. These cases

are instances of extreme deference to the press that is by no means

essential or even important to its role.

The press has achieved special status in other ways. A newspaper

was free to publish on its front page that an American submarine had

succeeded In tapping an undersea Soviet military cable. The submarine

had to b« recalled and the tap permanently discontinued. Had an ordinary

citizen communicated that Information directly to the Soviets, he would

have been subject to severe penalties.

As a result of the Federal Election Campaign Act, the press has

rights of political speech that you and I do not. If we Join to buy
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call harm. This strain of liberalism holds that only physical or

.material injury Is entitled to be noticed by the law. Thus, for

example, the Court tends to assume that it is not a problem if

willing adults indulge a taste for pornography in a theater whose

outside advertising does not offend the "squeamish." The assumption

is wrong. The consequences of such "private" indulgence may have

public consequences far more unpleasant than industrial pollution.

The attitudes, tastes, and moral values inculcated do not stay behind

in the theater.

A change in moral environment — in social attitudes toward sex,

marriage, duties toward children, and the like — may as surely be

felt as a harm as the possibility of physical violence. The Court

has never explained why what the public feels to be a harm may not

be counted as one.

The notion that expression must be protected if, in addition to

pornography or obscenity, it contains an idea is equally unsupportable.

The idea may be expressed in innumerable other ways. Just as the

First Amendment has been held to allow restrictions as to time, place,

and manner, it hardly seems dangerous to say that ideas may be

expressed in many ways, but not in a context of the obscene.

The modern Court makes very little effott to grapple with the

problem. It assumes that Inhibitions on pornography or obscene speech

are dangerous to freedom generally and so must be kept to an absolute

minimum. It seems not to remember that for better than a century and
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a half thl« Republic did suppress just such material, either through

law or through moral censure so severe as to have the effect of law,

and that that suppression never remotely threatened liberty generally.

When the Burger Court, by only a five-to-four vote, allowed some

minimal control of pornography in Miller v. California, there was an

enormous outcry about censorship. But, in truth, the Court did not

put political speech or serious speech of any kind in danger. You

will recall that the trier of fact was required to find each of three

things before pornography could be banned or its purveyors punished:

"(a) whether 'the average person, applying contemporary community

standards' would find that the work, taken as a whole, appeals to

the prurient interest . . . (b) whether the work depicts or describes,

in a patently offensive way, sexual conduct specifically defined by

the applicable state law, and (c) whether the work, taken as a whole,

lacks serious literary, artistic, political, or scientific value."

Yet even that test appears to have made it impossible for communities

to control the torrent of pornography which earlier decisions had loosed

upon them. Perhaps that Is because there Is always a professor around,

and a judge to believe him (which reminds one rather of P.T. Barnum's

dictum), that the purest pornography is actually a profound parable

about the decline of capitalism. Or perhaps it is because a flood of

pornography does change moral and aesthetic standards; we become

habituated to an environment which we originally wished to avoid.

Perhaps there is no way back, but the Court ought not to prevent us

from trying to find one.
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Volume 47 ' FALL 1971 Number I

NEUTRAL PRINCIPLES AND SOME FIRST AMENDMENT
PROBLEMS*

ROBERT H. BoRicf

A persistently disturbing aspect of constitutional law is its lack of
theory, a lack which is manifest not merely in the work of the courts but
in the public, professional and even scholarly discussion of the topic. The
result, of course, is that courts are without effective criteria and, therefore
we have come to expect that the nature of the Constitution will change^
often quite dramatically, as the personnel of the Supreme Court changes,
la the present state of affairs that expectation is inevitable, but it is never-
theless deplorable.

The remarks that follow do not, of course, offer a general theory of
constitutional law. They are more properly viewed as ranging shots, an
attempt to establish the necessity for theory and to take the argument of
how constitutional doctrine should be evolved by courts a step or two
farther. The first section centers upon the implications of Professor
Wechsler's concept of "neutral principles," and the second attempts to
apply those implications to some important and much-debated problems in
the interpretation of the first amendment. The style is informal since these
remarks were originally lectures and I have not thought it worthwhile to
convert these speculations and arguments into a heavily researched,
balanced and thorough presentation, for that would result in a book.

T H E SurREME COURT AND THE DEMAND FOR PRINCIPLE

The subject of the lengthy and often acrimonious debate about the
proper role of the Supreme Court under the Constitution is one that pre-
occupies many people these days: when is authority legitimate? I find it
convenient to discuss that question in the context of the Warren Court and
its works simply because the Warren Court posed the issue in acute form.
The issue did not disappear along with the era of the Warren Court

* The text of this article was delivered in the Sprinp of 1971 by Professor Boric at
thr Indiana University School of I-iw as part of the Addison C. Harriss lecture scries,

t Professor of Law, Yale Law School.
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mikes unless it dearly runs contrary to a choice made in the framing of
the Constitution.

It follows, of course, that broad areas of constitutional law ought
to be reformulated. Most obviously, it follows that substantive due process,
revived by the Griswold case, is and always has been an improper doctrine.
Substantive due process requires the Court to say, without guidance from
the Constitution, which liberties or gratifications may be infringed by
majorities and which may not. This means that Griswold's antecedents
were also wrongly decided, e.g., Meyer v. Nebraska,™ which struck down
a statute forbidding the teaching of subjects in any language other than
English; Pierce v. Society of Sisters," which set aside a statute compel-
ling all Oregon school children to attend public schools; Adkins v.
Children's Hospital,** which invalidated a statute of Congress authorizing
a board to fix minimum wages for women and children in the District of
Columbia; and Lochncr v. New York,** which voided a statute fixing
maximum hours of work for bakers. With some of these cases I am in
political agreement, and perhaps Pierce's result could be reached on
acceptable grounds, but there is no justification for the Court's methods.
In Lochner, Justice Pcckham, defending liberty from what he conceived
as a mere meddlesome interference, asked, "[A]re we all . . . at the
mercy of legislative majorities?"28 The correct answer, where the Con-
stitution does not speak, must be "yes."

The argument so far also indicates that most of substantive equal
protection is also improper. The modern Court, we need hardly be remind-
ed, used the equal protection clause the way the old Court used the
due process clause. The only change was in the values chosen for protec-
tion and the frequency with which the Court struck down laws.

The equal protection clause has two legitimate meanings. It can
require formal procedural equality, and, because of its historical origins,
it does require that government not discriminate along racial lines. But
much more than that cannot properly be read into the clause. The bare
concept of equality provides no guide for courts. All law discriminates
and thereby creates inequality. The Supreme Court has no principled way
of saying which non-racial inequalities arc impermissible. What it has
done, therefore, is to appeal to simplistic notions of "fairness" or to what
it regards as "fundamental" interests in order to demand equality in some

21. 262 U.S. .190 (1922).
22. 268 U.S. 510 (1925).
22. 261 U.S. 525 (1923).
24. 198 U.S. 45 (1905).
25. Id. at 59.
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cases but not in others, thus choosing values and producing a line of cases
as improper and as intellectually empty as Griswold v. Connecticut* Any
casebook lists them, and the differing results cannot be explained on any
ground other than the Court's preferences for particular values: Skinner
v. Oklahoma3* (a forbidden inequality exists when a state undertakes to
sterilize robbers but not embezzlers) ; Kotch v. Board of River Port Pilot
Commissioners" (no right to equality is infringed when a state grants
pilots' licenses only to persons related by blood to existing pilots and
denies licenses to persons otherwise as well qualified); Goesaert v.
Cleary2* (a state does not deny equality when it refuses to license women
as bartenders unless they are the wives or daughters of male owners of
licensed liquor establishments); Railway Express Agency v. New
York2* (a city may forbid truck owners to sell advertising space on their
trucks as a distracting hazard to traffic safety though it permits owners
to advertise their own business in that way); Shapiro v. Thompson*0 (a
state denies equality if it pays welfare only to persons who" have resided'
in the state for one year) ; Levy v. Louisiana*1 (a state may not limit
actions for a parent's wrongful death to legitimate children and deny it to
illegitimate children). The list could be extended, but the point is that the
cases cannot be reconciled on any basis other than the Justices' personal
beliefs about what interests or gratifications ought to be protected.

Professor Wechsler notes that Justice Frankfurter expressed "dis-
quietude that the line is often very thin between the cases in which the
Court felt compelled to abstain from adjudication because of their
'political' nature, and the cases that so frequently arise in applying the
concepts of 'liberty' and 'equality'."" The line is not very thin; it is non-
existent. There is no principled way in which anyone can define the
spheres in which liberty is required and the spheres in which equality is
required. These are matters of morality, of judgment, of prudence. They
belong, therefore, to the political community. In the fullest sense, these are
political questions.

We may now be in a position to discuss certain of the problems of
legitimacy raised by Professor Wechsler. Central to his worries was the

26. 316 U.S. 535 (1942).
27. 330 U.S. 552 (1947).
28. 33S U.S. 464 (1948).
29. 336 U.S. 106 (1949).
30. 394 U.S. 618 (1969).
31. 391 U.S. 68 (1968).
32. WEcnsLER, supra note 1, at 11. citing Frankfurter, John Marshall and the

Judicial Function, 69 HARV. L. REV. 217. 227-28 (19S5).
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applies to all cases. For the same reason, the Court cannot decide that
physical equality is important but psychological equality is not. Thus, the
no-state-enforced-discrimination rule of Brown must overturn and
replace the separate-but-equal doctrine of Plessy v. Ferguson. The same
result might be readied on an alternative ground. I f the Court found that
it was incapable as an institution of policing the issue of the physical
equality of separate facilities, the variables being insufficiently comparable
and the cases too many, it might fashion a no-segregation rule as the only
feasible means of assuring even physical equality.

In either case, the value choice (or, perhaps more accurately, the
value impulse) of the fourteenth amendment is fleshed out and made into
a legal rule—not by moral precept, not by a determination that claims for
association prevail over claims for separation as a general matter, still less
by consideration of psychological test results, but on purely juridical
grounds.

I doubt, however, that it is possible to find neutral principles capable
of supporting some of the other decisions that trouble Professor Wechsler.
An example is Shelly v. Kraemer,** which held that the fourteenth amend-
ment forbids state court enforcement of a private, racially restrictive
covenant. Although the amendment speaks only of denials of equal pro-
tection of the laws by the state, Chief Justice Vinson's opinion said that
judicial enforcement of a private person's discriminatory choice con-
stituted the requisite state action. The decision was, of course, not neutral
in that the Court was most clearly not prepared to apply the principle to
cases it could not honestly distinguish. Any dispute between private
persons about absolutely any aspect of life can be brought to a court by
one of the parties; and, if race is involved, the rule of Shelley would
require the court to deny the freedom of any individual to discriminate in
the conduct of any part of his affairs simply because the contrary result
would be state enforcement of discrimination. The principle would apply
not merely to the cases hypothesized by Professor Wechsler—the in-
ability of the state to effectuate a will that draws a racial line or to vindic-
ate the privacy of property against a trespasser excluded because of the
homeowner's racial preferences—but to any situation in which the person
claiming freedom in any relationship had a racial motivation.

That much is the common objection to Shelley v. Kraemer, but the
trouble with the decision goes deeper. Professor Louis Henkin has sug-
gested that we view the case as correctly decided, accept the principle

36. 334 U.S. 1 (1948).
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that must necessarily underline it if it is respectable law and proceed
to apply that principle: . • " • ' " .

Generally, the equal protection clause precludes state enforce-
ment of private discrimination. There is, however, a small area

. • of liberty favored by the Constitution even over claims to
equality. Rights of liberty and property, of privacy and'voluntary
association, must be balanced in close cases, against the right
not to have the state enforce discrimination against the victim.
In the few instances in which the right to discriminate is pro-
tected or perferred by the Constitution, the state may enforce
it."

This attempt to rehabilitate Shelley by applying its principle honestly
demonstrates rather clearly why neutrality in the application of principle
is not enough. Professor Henkin's proposal fails the test of the "neutral
derivation of principle. It converts an amendment who§£ text and history-
clearly show it to be aimed only at governmental discrimination into a
sweeping prohibition of private discrimination. There is no warrant
anywhere for that conversion. The judge's power to govern does not
become more legitimate if he is constrained to apply his principle to all
cases but is free to make up his own principles. Matters are only made
worse by Professor Henkin's suggestion that the judge introduce a
small number of exceptions for cases where liberty is more important
than equality, for now even the possibility of neutrality in the application
of principle is lost. The judge cannot find in the fourteenth amendment
or its history any choices between equality and freedom in private affairs.
The judge, if he were to undertake this task, would be choosing, as in
Griszvold v. Connecticut, between competing gratifications without con-
stitutional guidance. Indeed, Professor Henkin's description of the process
shows that the task he would assign is legislative:

The balance may be struck differently at different times, re-
flecting differences in prevailing philosophy and the continuing
movement from laissez-jaire government toward welfare and
meliorism. The changes in prevailing philosophy themselves
may sum up the judgment of judges as to how the conscience of
our society weighs the competing needs and claims of liberty and
equality in time and context—the adequacy of progress toward

37. Henkin, Shelley v. Kracmer: Notes for a Revised Opinion, 110 U. PA- L. RBV.
473, 496 (1962).



5040

e's Wheel 2
^ W M D o/ tfxi nine

f|J(iness Roundup 31
-,„» Is M»."

y^slnessmen In the News 51
Htmmir Roils the Competition

to Fortune 79

Editorial SS
K, N'ton'l Opportunity

16

FORTUNE
December. 1968

The Unchecked Power of the Building Trades b, r*>m., O H M 102
Tfi€ Roysl Fsmilles 107

The Way to Coo! the Pol.ce Rebellion tr * J.~.I ««.c~.,. 109

As the Worlci Turns—on Madison Avenue <,, c.'oi j Lecm., u*

The Fed on the Firing Line b> J-J* c#-n.'o« tie

"21": Where Mystique Makes Money t, K05,, s..-o-=oi 12̂

A World Tour of Great Restaurants K V I K I 130

-The Supreme Court Needs a New Philosophy >,iooi'i>< EO-» 138

Decision Time for Tactical Air Power »y c«.--.i J V MU,0-X 142

Is This Any Way to Run Ten Banks? »r s.»i«S »«!. ue

Personal Investing 161

Books I Ideas 203
'» 0«l»ni« 0/ Pumsnmtnr .,.._, ,,»-, » romi^Ht H o v f

' ^ 4 44CM* •# C—»l«l«« < I IU ?•«• Mf «f • f t



5041

THE SUPREME COURT NEEDS
A N E W P H L O S O P H Y . . , , . . ^ - ^ , , ,

Broim ri. Board of Education, voiding public-school sern-,
tion la»t. was surely correct But the eitent u wfct^ tk j
Court, in applying the Fourteenth "Amendment, oase*,^,
•d from both the allowable meaning of i n* words and ta» ^ ,
quirements of consistent principle is suggested s>/ * « i , ,
tt Mulktf There the Court struck down a provision il^,,
had been added to the California constitution by referendum '
The provision guaranteed o« ners of private property thengt,',"
to sell or lease, or refuse to do either, lor anv reason th,, '
chose It could be considered an instance of official hostilu,'
only if the federal Constitution forbade states to leave pn.
vate persons free in the field of racial relations That au,.
Hint conclusion can be neither fairly drawn from tht Four.
teenth Amendment nor stated in a principle capable of k*mj'

(uniformly applied

Where the Constitution does not thrust it into a field, t ^
strained Supreme Court wou'^ deal with the frrorrsiti by
which the policies of representative institutions are made and
applied, rather than wul the substance of the policies In
tervention to affect processes coupied with refusal to pass on
substance does not entail a contradiction. The ver> reucm
that require deference to democratic rule compel the Suptrm,
Court to insist that the rule to which it defers be democratic
A restrained Court should, therefore, be active in tne folds of
political speech, legislative apportionment, and criminal pro.
cedure Though superficiall) disparate. tne»e si. ajeets art si
integral to tne democratic process: political speech afieels uV
formation of opinion; apportionment bears upon the tivuU-
tion of opinion into law; and procedural safeguards ensure
that policies chosen are not altered in the very process of
their application.

Into a pravioualy avoided thickat
The Warren Court has been active in eaci of these Dtlds.

but with different results from what a restrained approsrh
concerned with processes, would have yielded. The dteisioni
on apportionment illustrate the point Population shifts and
other iactors had left a number of legislatures » retched!) ap-
portioned, and political routes to reform were blocked pre-
cisely because the aggrieved voters were underreprasenml
The V, arren Court can hardly be faulted for entering this pre-
viously avoided thicke^bu^jjruiCJUUJl

„ Udiratian »»A thcrt in cicuse for the docmr
it jmBQced What the Court in eflect decided was thiTsir
Vtate legislatures, including both houses of bicameral tegi*
latures. must be apportioned on a population basis—*•**
man, one vote"—regardlew of political, geographic, or histor-
ic considerations, or the analog) to the federal Congress, a
»ny other factors that might suggest to the voters thenudra
the wisdom of some weighting of repre«entatioa.

Chief Justice Wsjufl's opinions in this series of cases, art ie;
markableTor their inajjjlny to mmur a tupporting aryurnem

The")" contain flttle more than a passionate reiterstioo tMi
equal protection of the ls»s musl mean equal weight for esc*
vole He insisted upon this even when a majority of the '<X'
ers in every county in Colorado decided b) referendum iM'
they wanted an arrangement analogous to tlie federal W*-
tern, with apportionment by political units for the upper '•oo"
of the sute legislature The Chief Justice's principle calls i>«°
question all the devices our society has evolved lor slowinl
down hasty majorities: the executive veto. Uie commit"*
system, the filibuster, the requirement of more than a ban
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My name is Julius Chambers, Director-Counsel of the NAACP

Legal Defense and Educational Fund, Inc. (LDF). Thank you for

allowing me to share with you the views of LDF regarding the

nomination of Judge Robert H. Bork to the Supreme Court of the

United States.

The NAACP Legal Defense Fund focuses its energies primarily

on civil rights litigation before state and federal courts, in-

cluding the Supreme Court. We represent persons of all colors -

and persuasions for we seek to advance not merely the interests

of racial minorities but also the fortunes of the Nation as a

whole. We do this primarily by helping individuals and groups to

enforce their right to be free of racial discrimination.

We believe that it would be a profound mistake to elevate

Judge Bork to the nation's highest tribunal. We base our opposi-

tion both on the actions which Judge Bork has taken in the past

and on the position which he continues to advance today.

The Robert Bork of the past repeatedly fought rear-guard

actions against the progress of racial equality. Ke opposed the

public accommodations section of the Civil Rights Act of 19 64

which prohibits many forms of private racial discrimination.1 He

1See, e.g., Bork, "Civil Rights — A Challenge," The New
Republic p. 21 (Aug. 31, 1963).
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questioned the legitimacy of Shelley v. Kraemer.2 the unanimous

Supreme court ruling that prohibits state court enforcement of

racially restrictive covenants.3 He supported proposed legisla-

tion4 that sought to divest the federal judiciary of the author-

ity to enforce fully the mandate of Brown v. Board of Education.5

In his testimony before the Committee, Judge Bork attempted

to allay the anxieties of those disturbed by his past. Yet his

testimony has only deepened those concerns. Judge Bork appears-

to base his recantation of his opposition to the Civil Rights Act

primarily on the grounds that it has "worked." Nothing in his

comments suggest, however, that he has come to understand, much

less adopt, the moral principle that animated that legislation.6

His tardy acceptance of the Civil Rights Act has none of the en-

thusiasm and' certitude with which he attacked it. With respect

to his attacks on Shelley and other judicial landmarks that point

the way towards racial justice, Judge Bork states that his criti-

2334 U.S. 1 (1948) .

3See, Bork, "Neutral Principles and Some First Amendment
Problems," 47 Indiana L. J. 15-16 (1971).

4See, e.g., Bork, Constitutionality of the President's
Busing Proposals (American Enterprise Institute, 1972).

5347 U.S. 483 (1954).

6Judge Bork has not addressed his earlier view that the
Civil Rights Act infringes "a vital area of personal liberty" by
forcing "a substantial body of the citizenry...[to] deal with and
serve persons with whom they do not wish to associate." Nothing
in his comments reassured us that he now sees a principled,
constitutional basis for choice between the freedom to dis-
criminate and the right of racial equality.
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cism was directed not so much at the judgments as at their ra-

tionales. But Judge Bork's past attacks on these critical deci-

sions were often directed at the result of those decisions, not

merely at their reasoning.

Judge Bork has insisted that the aggressiveness with which

he attacked Supreme Court rulings in his academic writings should

be discounted because, after all, academics are paid to be criti-

cal. Criticism, however, can take various forms. One consists-

of constructive criticism that recognizes the unassailable fair-

ness of a decision like Shelley while nonetheless exploring the-

oretical difficulties implicated by the Court's reasoning. With-

out evading these difficulties, constructive critics such as

Professors Louis Henkin and Charles Black sought to nourish the

Court's ground-breaking decisions with their intellects. Judge

Bork, on the other hand, has sought, not to find a more rigorous

basis for the decision in Shelley, but to establish that Shelley

was wrongly decided. Prior to Shelley state courts, in the guise

of enforcing restrictive covenants, could segregate entire cities

on the basis of race. Judge Bork would uphold the power of state

courts to do this, despite the enormous injustice involved,

largely because he is unwilling to distinguish that situation

from the obviously different circumstances that arise when a

homeowner decides to exclude an unwanted guest from his living

room.
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Judge Bork has sought to escape responsibility for his

scholarly writings on the ground that they represent him in his

identity as a speculative academic. He assures the Committee

that in his identity as a Justice, he would think and act dif-

ferently. It is unrealistic to believe, however, that a person

with as sharply etched an ideological agenda as Judge Bork's will

renounce or even restrain his ideas at the very moment he becomes

empowered to read them into fundamental law.

In his testimony before this Committee, Judge Bork spoke of

the majesty of Brown v. Board of Education.7 But he has never

exhibited an authentic embrace of Brown's spirit and, indeed,

under incisive questioning by various Senators, Judge Bork con-

ceded that even now he harbors significant reservations about the

jurisprudential validity of Boiling v. Sharpe,8 the companion

case to Brown, which prohibited segregation imposed by the fed-

eral government in the public schools of the District of Colum-

bia. That Judge Bork continues to find such difficulty in

finding a palatable rationale for invalidating federal as opposed

to state segregation is itself cause for grave alarm.

Judge Bork suggests that the result in Boiling might be

justified on First Amendment grounds. Professor Tribe has

already demonstrated that this alternative theory may well be

347 U.S. 483 (1954).

!347 U.S. 497 (1954).
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insufficient to invalidate racial segregation of the schools in

the District of Columbia. Even if this theory proved adequate in

the educational context, all other forms of racial discrimination

by the federal government, as well as discrimination on the basis

of sex and national origin would be constitutional if Boiling

were overruled.

Judge Bork and his supporters have asserted that during his

career on the Court of Appeals he has consistently ruled in favor •

of claimants alleging racial discrimination. The handful of

cases to which they refer, however, does little to dispel the

pall of mistrust that has been cast over Judge Bork by his own

career. First, the cases are too few in number to support the

load they have been made to bear. Second, as a member of the

Court of Appeals, Judge Bork was far more constrained than he

would be on the Supreme Court. This stems from the difference in

the dockets of these two courts and in the difference of their

relative positions in the judicial hierarchy. The Court of

Appeals routinely hears cases in which the applicable law is

settled. The Supreme Court, by contrast, typically hears cases

only if the applicable law is unsettled. Judges on the Court of

Appeals are charged with following Supreme Court precedent.

Supreme Court Jusrices create the precedent that lower judges

follow. In sum, at the Court of Appeals the law is often so

clear, the countervailing forces so strong, and the costs so high

in terms of future advancement that it would simply be impolitic
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for an ambitious judge to go against the tide. At the pinnacle

of our judicial system, however, Judge Bork would be in a posi-

tion to help determine the tide.

The fact that none of Judge Bork's 150 or more majority

opinions have ever been reversed is of less significance than

some of his supporters have implied. As other witnesses have

noted, only one of those opinions has ever been accepted for

review by the Supreme Court, and the Court has yet to decide that-

case. As a practical matter, many sitting appellate judges have

had none cf their opinions reversed over the last 5 years.

During recent years the federal appellate courts dispose of

between 2 8,000 and 3 0,000 appeals; the Supreme Court, however,

grants review in only about 2 00 cases, and reverses approximately

8 0% of these. About half of the cases come to the Supreme Court

from the state courts, rather than from the federal appellate

courts. Thus among federal appellate cases, only a small frac-

tion of one percent are ever reversed by the Supreme Court.

Judge Bork has sought to allay the concerns of the Senate by

asserting his respect for precedent. But here, too, his reassur-

ance is unpersuasive. First, Judge Bork's recent testimony is

not consistent with his prior remarks. "An originalist judge,"

Judge Bork declared as recently as January 31st of this year,

"would have no problem whatever in overruling a nonoriginalist

precedent, because that precedent, by the very basis of his
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judicial philosophy, has no legitimacy."9 Second, as Judge Bork

himself noted in testimony before the Committee, there exists a

convention in the Supreme Court of according less respect to

stare decisis in constitutional as opposed to statutory inter-

pretation. Third, although Judge Bork promises that he would

think hard before overruling precedent upon which expectations

and institutions have been built, the aggressive tenor of his

past denunciations of various holdings suggest a strong predis-

position towards a judicial activism that would seek to unravel •

consensus in some of the most sensitive areas of our national

life. Fourth, there are many ways to kill a prior decision other

than by expressly overruling it. A Justice can simply ignore

precedent with which he disagrees or confine it so narrowly as to

deprive it of generative power.

The Robert Bork of the present also holds views that en-

danger the legal status of racial minorities. According to his

recent testimony before this Committee, in evaluating the consti-

tutionality of statutes drawing racial classifications, Judge

Bork would substitute an all-embracing "reasonableness" test for

the Court's present methodology. Under current doctrine, any

statute or other official action that employs a racial class-

ification must undergo "strict scrutiny." This means that in

order to be upheld the government must show that the action in

^Transcript, Speech Federalist Society, January 31, 19S7.
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question is narrowly tailored to serve a compelling interest.

Judge Bork, on the other hand, would simply require that a stat-

ute drawing a racial classification be shown to be reasonable in

order to be upheld.

Judge Bork's position is deeply troubling. First, it

diminishes the degree of judicial protection now accorded to

racial minorities, the very groups that historically have been

most vulnerable to invidious discrimination. After all, for a-

long time segregation was deemed to be reasonable by many per-

sons, including a majority of the Justices of the Supreme Court.

The doctrine of strict scrutiny represents the Court's attempt to

learn from its own historical errors. It represents "he Court's

understanding that, given the subtle force of racial bias, prud-

ence requires an especially heavy burden of persuasion whenever

the government employs racial classifications. Judge Bork

clearly has in mind charting a different parh. And although it

may seem at first blush that what he seeks is simply to handle

potential victims of bias more equally by subjecting all govern-

mental classifications to the same test, what his test actually

forebodes is a tragic situation in which the historic victims of

prejudice — minorities, women, aliens — will share equally in

lessened degree of protection.
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A second problem is rather ironic in light of Judge Bork

claims to be an advocate of judicial restraint. The reasonable-

ness test he now articulates provides far too little restraint on

judges and Justices whose conception of reasonableness might in-

cline them to validate racially oppressive policies. Current

doctrine at least requires a compelling governmental interest in

order to be sustained. Under Judge Bork's test, Justices are

left with nothing to guide them except a vague, manipulable, and

necessarily subjective standard. Judge Bork suggests that his.

newly minted theory can be given form by canvassing the opinions

of the public as manifested by legislation. But, of course, that

too poses a danger since it is precisely for protection against

unbridled majoritarianism that minorities turn to the judiciary.

A third problem with Judge Bork's reasonableness test is

that substantively it provides far too little support to the

constitutional principle of racial equality. A few years ago, a

judge in Florida removed a child of divorced parents from her

mother's custody and awarded custody to the father because the

mother had chosen to marry as her second husband a man who hap-

pened to be black. This state judge was not necessarily a bigot.

He sought to act in what he regarded as the best interest of the

child, stating that a youngster raised in central Florida by an

interracial couple was sure to suffer from social stigmatization.

As a practical matter, regrettably, that might have been the

10
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case. Yet, in the unanimous decision of Palmore v. Sidoti10 the

Supreme Court reversed, observing that racial classifications of

this sort require more than reasonableness. The Court insisted

that the racial classification used by the state judge would have

to survive "the most exacting scrutiny."11 It could not meet

that burden because the concerns of the judge, though reasonable,

would have allowed fears regarding the consequences of prejudice

to subordinate the principle of racial equality. We are afraid

that that sort of forthright, unflinching support for racial,

justice would be weakened by a Supreme Court including Robert

Bork.

Judge Bork suggested in his testimony that he might conform

his reasonable basis theory to present law by deeming all racial

classifications to be inherently unreasonable. But while this

view might prohibit the sorts of state practices condemned in

Brown. it would also have the effect in many instances of pre-

cluding any effective remedy, since frequently the correction of

discriminatory practices requires the courts to order some form

of race conscious action. Although there is considerable dis-

agreement within the present Supreme Court regarding the ap-

propriable constitutional standard for evaluating affirmative

action, every current member of the Court agrees that there are

circumstances in which both voluntary and court ordered race

J466 U.S. 429 (1984).10,

i;LId. at 432.

11
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conscious affirmative action are constitutional.

This nomination is of particular importance because of the

pivotal role that was played in the past by Justice Powell, whose

seat on the Court Judge Bork seeks to fill. During the 1985-86

term, Justice Powell dissented less than any other Justice and

often cast the deciding vote in closely divided cases. Among the

36 decisions decided by a vote of 5 to 4, Justice Powell voted

with the majority 28 times. Justice Powell insisted that he did-

not cast his votes on the basis of any fixed ideology or philoso-

phy, but acted on a case by case basis. The approach contrasts

sharply with the ideological agenda and approach which Judge Bork

would bring to the Court.

The Senate should bear in mind that the views which Judge

Bork would bring to the Court would be particularly important as

well in determining what types of cases the Court would choose to

hear. The Supreme Court has discretion to select for argument

and written opinion whichever cases it deems of interest and

importance. The agenda the Court sets for itself has an inexor-

able tendency to set the agenda for the lower federal courts, and

to some degree for the nation. A Justice who disagrees with a

major precedent or statute can severely limit its vitality simply

by refusing to grant review in any case in which that precedent

or law was violated, or by regularly voting to review and over-

turn any decisions in which the precedent or law was enforced

12
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below. The Supreme Court gave major impetus to the civil rights

movement over the last 30 years, not only because of the sub-

stance of its decision, but also because it was willing to review

a large number of civil rights cases in which the claims of

racial minorities had been rejected below. The willingness of

the Court in the years ahead to grant review in such cases will

be as important as the substance of its civil rights opinions.

Never in my career have we seen a nomination so widely and.

bitterly opposed within the minority community as the nomination

of Judge Bork. People are intensely fearful and, unfortunately,

with good reason. The NAACP Legal Defense Fund joins with other

historic defenders of civil rights in asking that the Senate

Judiciary Committee reject Judge Bork's nomination.

13
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NAACP LEGAL DEFENSE AND EDUCATIONAL FUND, INC
99 Hudson Street. New York, N Y 10013« (212)219-1900

October 8, 1987
A Statement on the nomination of Judge BorJc.
By: James M. Nabrit, III
Associate Director-Counsel
N.A.A.C.P. Legal Defense and Educational Fund, Inc.

in December 1952 I cut my law school classes to watch

my father argue a case called Boiling v. Shame in the

U.S. Supreme Court. On May 17, 1954 the Supreme Court

decided in Bol]ing that the due process clause of the

Fifth Amendment, which protects "liberty" against

infringement by the federal government, prohibited racial

segregation in the Washington, D.C., public schools. I

have thought of those arguments a great deal since I heard

Judge Bork say, in response to conscientious questions by

Senator Specter, that he disagreed with the Boiling

Court's reliance on the due process clause, and that he

could think of no other ground to support the decision.

Judge Bork later said that he would follow the Boiling

precedent notwithstanding his disagreement with it, that

Congress would never reimpose segregation in the D.C.

schools, and that maybe the First Amendment right of free

association night outlaw segregation. These added points

did nothing to relieve my apprehensions about Judge Bork's

opinion that the ideal of fairness embodied in the concept

of "liberty" protected by the due process clause did not

include a rule against race discrimination.

~- Of course I had heard Judge Bork's thesis expressed
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very clearly 35 years ago. Milton Korman, the lawyer who

defended the segregated school system which I attended as

a child, told the Supreme Court in Boiling:

"The Fifth Amendment contains a due process
clause, as does the Fourteenth Amendment. Tt does
not, however, contain an equal protection clause.
It has been said by this Court that the Congress is
not bound not to pass discriminatory laws. It can
pass discriminatory laws, because there is no equal
protection clause in the Fifth Amendment."

I found it stunning to learn that after all these years

Judge BorJc still seems to believe, as Mr. Korman did years

ago, that nothing in our Constitution prohibits race

discrimination by agencies of the federal government. If

the due process clause of the Fifth Amendment does not

prohibit race discrimination by federal agencies, then

what clause does? And what about gender discrimination?

Are federal agencies, in Judge Bork's view, free of any

constitutional restraints on race or gender

discrimination?

Judge Bork did not, and I am sure would not, articulate

a general non-discrimination principle based on the First

Amendment protection of free association. That suggestion

is a bit hard to take seriously coming from Judge Bork

whose 1963 New Republic article used the freedom of

association idea as a sword against a bill prohibiting

race discrimination in public accommodations. (That bad

idea is still at large, although Judge Bork has abandoned

it. On October 5, 1987, the Supreme Court agreed to hear
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a case in which some of Judge Bork's 1963 ideas are now

being urged by all-male private clubs in their attack on

New York City's public accommodations law.)

Judge Bork is correct in thinking that Congress will

not enact a new segregation law for the D.C. schools.

But, just as surely there will be American citizens who

will come to our courts claiming that they are victims of

race, or gender, iiscrimination by some agents of our vast

federal establishment. I cannot believe that our people,

or the Senate, want such citizens to be met, as Spottswood

Thomas Boiling was, by the Korman/Bork argument that

discrimination by federal agencies was not intended to be

forbidden by the Founding Fathers, and is not outlawed by

the Due Process Clause or any other part of our

Constitution.

Judge Bork's narrow view of the meaning of "liberty" as

protected by due process presents a broad threat to our

civil rights. The man who taught me about due process of

law in 1952 was also a witness at the recent hearings.

John P. Prank testified that if he was a black person he

would be scared to death at the thought of Judge Bork on

the Supreme Court. Mr. Frank was quite right. I am

scared about that prospect. Another of my teachers also

testified against Judge Bork in persuasive words. Nicholas

DeB. Katzenbach said that he thought Judge Bork lacked the

qualities of judgment we wanted on our highest court. I
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agree. I hope that the Senate votes to reject this

nomination and that the President names another person who

believes that due process of law forbids race

discrimination. That lawyer should not be too hard to

find. Every member of the Court since 1954 has met that

test.
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October 12, 1987

Senator Joseph Biden
Chairman, Senate Judiciary Committee
United States Senate
Washington, DC 20510

Dear Senator Biden:

In reviewing the hearing record on the nomination of Judge
Robert H. Bork to become Associate Justice of the Supreme Court
of the United States, I observed three principal themes in his
judicial philosophy that have proceeded with unwavering
consistency from his writings to his judicial record through his
five days of hearings before this Committee. These themes
received less attention than other subjects, notwithstanding
their formidable, structural significance for the resolution of
the conflict between the distribution of power and the
application of the rule of law. In brief, these juristic mind
sets are:

1. Judicial Exclusion — Judge Bork's courtroom door is
difficult to open. He possesses a view of "standing to sue" so
restrictive that he will rest his decisions on strained
constitutional interpretations of "cases" and "controversies"
under Article III to overcome explicit statutory language
permitting any aggrieved person to bring a lawsuit. This view
works against parties , such as consumers, environmentalists and
civil rights advocates, whose claims are not often economically
quantifiable nor unique to the rest of the society. Instead
their claims, as in the health and safety sector, are more
weighty, more universal and more irreversible than the monetary
interests of businesses who find Judge Bork's door more open to
adjudication. See Center for Auto Safety v. Thomas, 806 F.2d
1071 (D.C. Cir. 1986), vacated and rehearing en bane granted, 810
F.2d 900 (D.C. Cir. 1987) and Bellotti v. Nuclear Regulatory
Commission, 725 F.2d 1380 (D.C. Cir. 1983). In Barnes v. Kline,
759 F.2d 21, 4.1 (D.C. Cir. 1985), Judge Bork's dissent contained
this categorical desire for slamming the federal courtroom door:
"[W]e ought to renounce outright the whole notion of
congressional standing." (See Attachment 1).

Foreclosing standing to sue was a major factor in the
opposition to Judge Bork by the Sierra Club, the Environmental
Policy Institute, Environmental Action, the Natural Resources
Defense Council and the grave concern expressed by the National
Audubon Society. (See Attachment II).

Other exclusionary positions which Judge Bork has taken
include broad interpretations of the doctrine of sovereign
immunity, narrow interpretations of the Freedom of Information
Act and attorneys' fees statutes and a rigid application of
statutes of limitations, and related provisions, even when
constitutional claims are being made. In addition, he leans
against judicial review of agency actions when the challenge is
coming from non-business parties — namely consumer,
environmental and labor challengers of regulatory behavior or
decisions. Practitioners before the D.C. Circuit know the
probabilities of their failure in such representations should
they draw Judge Bork. This courtroom horse sense is not lightly
disregarded. His ultimate doorslamming performance came ten
years ago when he delivered an address before the Pound
Foundation Conference recommending the exclusion of personal
injury and social welfare cases from the federal courts and their
placement before "an entirely new set of tribunals that would
take over completely...." (See attachment III).

2. Executive Supremacy -- Judge Bork's views and positions
on the relation of Presidential power vis-a-vis Congress, the
courts and the citizenry qualify him as an autocrat. His
exchange with Senator Robert Byrd over the right of Congress and
members of Congress to challenge lawless encroachments by the
Executive branch demonstrates how far removed his extremism is

3-375 0 - 8 9 - 3 7
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from both established constitutional precedents and any practical
recognition of resolving deadlocks between Executive and
Legislative branches. Other areas where his views flag his
potential directions, should he have an opportunity to decide
from the Supreme Court, include the law providing for independent
special prosecutors, the War Powers Act, Executive Privilege and
congressional limitations on the Executive's conduct of foreign
affairs. (See Attachment IV). His autocratic jurisprudence was
applied, as Solicitor General, in the firing of Special
Prosecutor Archibald Cox in 1973 — an act deemed unlawful by a
judicial decision on the matter and by many legal specialists.

3. Economic Predation — The clashes between raw power and
prudent law have marked the operations of the marketplace in our
nation's economic history. Judge Bork's views on the legislative
history, purposes and specific interpretations of the antitrust
laws have been expounded in articles, his book, The Antitrust
Paradox, and through numerous speeches and fewer judicial
decisions. Suffice it to say that he disagrees with most of the
major Supreme Court decisions in the antitrust area over the past
50 years, that he would not prohibit practices such as resale
price maintenance, vertical restrictions and mergers (which
established precedent would ban) and that his definition of
"consumer welfare" is peculiarly associated with the term
"allocation efficiency" in all its vainglorious state of
empirical starvation and flouting of clear legislative history.
Dean Robert Pitofsky of the Georgetown University Law School has
written that Judge Bork is "ready and willing to substitute his
views for statutory language, legislative history and precedent
when it suits his ideological agenda." Dean Pitofsky adds: "His
views with respect to antitrust policy are extreme. They are so
radical, in fact, that they would virtually eliminate enforcement
of the antitrust laws except in the area of cartel activity, and
would injure, rather than enhance, consumer welfare."

Whether judging conflicts between big business and
consumers/workers, or writing about antitrust laws and market
shares, or representing corporate clients, Robert Bork has placed
his mind on the side of an oligarchic view of the economy. This
view would become more than of academic interest were Bork to be
confirmed. For, as his colleague in thought, Professor Richard
A. Epstein of the University of Chicago Law School, wrote in the
New York Times business pages on August 23, 1987: "Constitutional
questions of economic liberties will frequently confront Judge
Bork if elevated to the Supreme Court. The current
constitutional protection of property rights has been sorely
lacking on such important matters as land use control, rent
control and retroactive economic legislation." Writing in the
September 14-, 1987 issue of Legal Times, Jonathan Sallet
discusses two recent land-use cases decided by the Supreme Court
earlier this year as the "most protective of property rights in
recent memory." He concluded that "these two decisions are
activist rulings that will hamper the promulgation of legitimate
land use regulations and will obstruct attempts by local
governments to preserve our environment." He sees the Court as
being on "the verge of reconstitutionalizing doctrines of
economic protectionism rejected by the Court a half-century ago."
Adding Judge Bork to the Court at this time will have major
consequences in this re-appearing sector of constitutional
property rights cases heading for the Court's docket. (See
Attachments V and VI).

It is consistent with the description of Robert Bork as an
autocrat and oligarch in his judicial philosophy that he failed
to mention the word "justice" once during his five days of
testimony, except in reference to a Justice of the Supreme Court
and in an excerpt which he read to the Committee of another
person's writings. In Judge Bork's courtroom, you will be more
congenially received and judged if you were born a corporation
than if you were born a human. The great rights of access to
justice, the federal checks and balances and the economic freedom
from predation represent the basic tests which Robert Bork fails
by virtue of his belief and practice.
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In conclusion, your resolve in opposing the Bork nomination
is, of course, appreciated by many Americans. It is hoped that
they can expect a continuation of such concentration until a wise
and learned nominee is confirmed by the Senate for Associate
Justice of the Supreme Court.

Sincerely yours,

Enc: Attachments I-VI

Ralph Nader
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ATTACHMENT I

CONGRESSIONAL PLAINTIFFS

This is a list of current members of the United States
Senate who filed lawsuits claiming injury in their capacity as
Members of Congress, followed by a list of cases showing which
Senator was a plaintiff in each case. In some cases, the Senator
filed suit during earlier service as a member of the House of
Representatives.

Brock Adams (D-Wash.)
William L. Armstrong (R-Colo.)
William S. Cohen (R-Me.)
Jake Gam (R-Utah)
Charles E. Grassley (R-Iowa)
Tom Harkin (D-Iowa)
Orrin G. Hatch (R-Utah)
Jesse Helms (R-N.C.)
Gordon J. Humphrey (R-N.H.)
Robert W. Kasten, Jr. (R-Wis.)
Edward M. Kennedy (D-Mass.)
Patrick J. Leahy (D-Vt.)
James A. McClure (R-Ida.)
Spark M. Matsunaga (D-Hawaii)
John Melcher (D-Mont.)
Howard M. Metzenbaum (D-Ohio)
Barbara A. Mikulski (D-Md.)
Claiborne Pell (D-R.I.)
Larry Pressler (R-S.D.)
William Proxmire (D-Wis.)
Dan Quayle (R-Ind.)
Donald W. Riegle, Jr. (D-Mich.)
Richard C. Shelby (D-Ala.)
Paul Simon (D-Ill.)
Steve Symms (R-Ida.)
Strom Thurmond (R-S.C.)
Paul S. Trible (R-Va.)
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CASES

American Conservative Union v. Carter. No. 79-2495 (D.D.C. Dec.
14, 1979)(Sens. Garn, Helms, Humphrey, Laxalt, McClure, Symms,
Thurmond)

Barnes v. Kline. 759 F.2d 21 (D.C. Cir. 1985), vacated as moot
sub nom. Burke v. Barnes, 107 S. Ct. 734 (1987)(Sens. Mikulski,
Simon)

Crockett v. Reagan. 720 F.2d 1355 (D.C. Cir. 1983), cert, denied,
467 U.S. 1251 (1984)(Sens. Harkin, Mikulski)

Edwards v. Carter. 445 F. Supp. 1279 (D.D.C), aff'd on other
grounds. 580 F.2d 1055 (D.C. Cir.), cert, denied, 436 U.S. 907
(1978)(Sens. Armstrong, Grassley, Kasten, Pressler, Quayle,
Symms, Trible)

Goldwater v. Carter. 617 F.2d 697 (D.C. Cir.)(en bane), vacated.
444 U.S. 996 (1979)(Sens. Garn, Hatch, Helms, Humphrey, McClure,
Quayle, Symms, Thurmond)

Helms v. Vance. No. 77-83 (D.D.C. March 23, 1977), aff'd mem.,
No. 77-1295 (D.C. Cir. May 3, 1977), cert, denied, 432 U.S. 907
(1977)(Sens. Helms, McClure, Thurmond)

Humphrey v. Baker. No. 87-128 (D.D.C. June 30, 1987) (Sen.
Humphrey)

Kennedy v. Sampson. 511 F.2d 430 (D.C. Cir. 1974)(Sen. Kennedy)

Lowrv v. Reagan. No. 87-2196 (D.D.C.)(Sens. Adams, Matsunaga and
Simon)

McClure v. Carter. 513 F. Supp. 265 (D. Ida.)(three-judge court),
aff'd sub nom. McClure v. Reagan, 454 U.S. 1025 (1981)(Sen.
McClure)

McClure v. Linowitz. No. 77-436 (D.D.C. May 10, 1977)(Sen.
McClure)

Maremont Corp. v. Rumsfeld, No. 76-895 (D.D.C. July 2, 1976),
dismissed with prejudice (Sept. 21, 1976)(Sen. Cohen)

Melcher v. Federal Open Market Comm.. 644 F. Supp. 510 (D.D.C.
1986), appeal pending. No. 86-5692 (D.C. Cir.)(Sen. Melcher)

Metzenbaum v. Brown. 448 F. Supp. 538 (D.D.C. 1978)(Sen. Metzen-
baum)

Mid-Ohio Food Bank v. Lyng, No. 87-252 (D.D.C. July 20, 1987)
(Sen. Leahy)
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Moore v. U.S. House of Representatives, 733 F.2d 946 (D.C. Cir.
1984), cert, denied, 469 U.S. 1106 (1985)(Sen. Shelby)

Pressler v. Simon, 428 F. Supp. 302 (D.D.C. 1976), aff'd sub nom.
Pressler v. Blumenthal, 434 U.S. 1028 (1978)(Sen. Pressler)

Proxmire v. Bork. No. 2148-73 (D.D.C. Oct. 30, 1973)(Sen.
Proxmire)

Riegle v. Federal Open Market Comm., 656 F.2d 873 (D.C. Cir.),
cert, denied, 454 U.S. 1082 (1981)(Sen. Riegle)

Trible v. Brown, No. 79-1228 (4th Cir. April 27, 1979)(Sen.
Trible)

Williams v. Phillips, 360 F. Supp. 1363 (D.D.C. 1973)(Sen. Pell)
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SIERRA
CLUB

ATTACHMENT II

SIERRA CLUB
LEGAL DEFENSE FUND, INC

FOR IMMEDIATE RELEASE Contact: Durwood Zaelke 202/667-4500 (SCLDF)
September 22, 1987 Adrienne Weissman 202/547-1141 (Sierra Club)

Joanne Hurley 415/776-2211 (Sierra Club)

ENVIRONMENTAL GROUPS OPPOSE BORK

Washington, D.C. "Judge Robert H. Bork's position on access to

the courts is so restrictive that most environmental plaintiffs would be

disqualified," the leaders of two prominent environmental organizations

said today when announcing their opposition to Bork's nomination to the

United States Supreme Court

The Sierra Club Legal Defense Fund, one of the largest

environmental litigators in the country, and leaders of the

416,000-member Sierra Club, decided after a study of Judge

Bork's record to oppose the nomination This is the first time

either organization has taken a position on a judicial

nomination at any level

The organizations base their opposition on three general

areas of Judge Bork's judicial record: his narrow view of

C1.CX26O sccsss Co Chs c our cs, his nsrrov V I E W of 3CCBSS Co

information, and his reluctance to scrutinize carefully

decisions by public agencies that fail to protect the public

interest.

-MORE-
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Durwood Zaelke, a Staff Attorney with the Sierra Club Legal

Defense Fund said, "Major advances have been made in the last

two decades in protecting public health and the environment

from industrial pollution and other assaults--advances made by

citizens who have fought and won hundreds of cases in Che

federal courts, many of them brought by the Sierra Club Legal

Defense Fund representing the Sierra Club and its 416,000

members.

"Judge Bork now threatens to reverse these gains in

protecting the environment by closing the courthouse doors to

these citizens and groups--by limiting their 'standing to sue '

"If citizens can't get into court, they don't have a chance

at justice. Trees and forests don't have standing; our rivers

and lakes can't argue for clean water; our fish and wildlife

can't protect themselves. Only citizens and groups like the

Sierra Club can protect the environment."

J. Michael McCloskey, speaking for the Sierra Club, said,

"Judge Bork clearly tilts toward industry at the expense of

public health When citizens sue federal agencies, Judge Bork

generally sides with the agencies, giving great deference to

their discretionary powers. When industry sues the same federal

agencies, Judge Bork nearly always defers to industry and

-MORE-
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overrules the agencies. It's a double standard that has no

place on the Supreme Court."

Zaelke said, "In nearly all the cases we examined,

Judge Bork voted to withhold information from the public.

We can't be successful litigators if the government is

allowed to decide what information the public will be permitted

to receive. This is clear interference with the will of

Congress."

McCloskey summed up, "Our organizations exist to defend the

natural resources and public health of our country and its

citizens. We use the courts extensively to ensure that the

environmental laws of the land are faithfully and diligently

carried out. Judge Bork represents a troubling retreat from the

environmental progress of the last two decades."
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ATTACHMENT III

DEALING WITH THE OVERLOAD IN
ARTICLE HI COURTS

by

THE HONORABLE ROBERT H. BOSK
Solicitor General of the United States

I have been asked to say a few words about an embryonic
project within the Department of Justice which, we have the
temerity to believe, may be relevant to your deliberations. It is
only fair, if painful, to say that our effort has- been embryonic
rather longer than nature usually provides for that stage of devel-
opment, but it is also true that we have begun to progress, and
that we hope soon to have substantive proposals developed suffi-
ciently to solicit comments. What I have to say today, how-
ever, represents my own thought and not that of the department-
al committee I chair. Most particularly, it doe« not represent
the views of the Attorney General or the Deputy Attorney Gen-
eral, gentlemen who have enough opinions of their own to answer
for without this additional burden. Before a departmental posi-
tion is taken, quite obviously, the Attorney General and the
Deputy will have to be persuaded of the self-evident correctness of
what I am about to say to you.

Your topic today concerns the types of disputes best assigned
to courts and the types better assigned to another forum. The
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question appears to assume that we have been using courts to
resolve some disputes for which they are not suited and that as-
sumption is certainly justified. Yet candor, if not, in this com-
pany, prudence, requires me at least to remark in passing that
some of the judiciary's problems in this respect are self-inflicted.
The truth is that the more appropriate forum for many disputes
now resolved by the judiciary is the democratic political process.
Courts have upon occasion strained language and doctrine to ex-
tend their powers of review in an effort to ensure fairness in the
manifold relationships of government and individuals. The in-
tention is commendable but the result is often an unjustified
shrinkage of the area of majority rule and, more to the point to-
day, the acquisition by the judiciary of problems which they lack
the criteria and the information to handle. We should not for-
get, then, that part of the solution to the problem posed lies en-
tirely within the control of the courts. y

But the topic I will address, and the topic that will be addressed
by the committee the Attorney General has established within
the Department of Justice, constitutes a different slice of your
concerns here. It is the allocation of types of disputes between
different Article i n courts and between Article m courts and
other kinds of tribunals. We were brought to study that by the
observation that there is, and for some years has been, a slow
crisis building in the administration of justice by the federal
court system. It has been urged at this conference, and properly
so, that we think not just about the problems of judges but attend
also to the problems of litigants. A crisis for the courts, how-
ever, 1s as well a crisis for litigants "and for the society.

The cause of the crisis is simply overload, an overload so ser-
ious that the integrity of the federal system is threatened, an
overload so little recognized that the bleak significance of plain,
not to say obtrusive, symptoms is not fully credited by the bar,
and, apparently, not by Congress.

Increasing population and commercial and industrial growtli
would in any event cause a rise in the federal caseload, but such
causes would hardly have produced figures such as those with
which we are all too familiar. I will not repeat the statistics in
detail but it is apparent that caseload has not merely risen dra-
matically but that the real acceleration began in the 1960*5.
In the period of twenty years from 1940 to 1960 the increase
was just under 77 percent, but in the next fifteen years, it was
just over 106 percent and it continues to rise.
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The reason for increases so large seems apparent. We, along
with every other western nation, are steadily transforming our-
selves into a highly-regulated welfare state. The tasks govern-
ment undertakes grow steadily more numerous and always more
complex. All of the branches of government are changed by the
pressure of decision making but perhaps none more than the
federal judiciary.

The proliferation of social policies through statute and regula-
tion creates a workload that is even now changing the very na-
ture of courts, threatening to convert them from deliberative
institutions to processing institutions, from a judicial model to a
bureaucratic model. The symptoms are everywhere.

As caseloads rise, courts try to compensate. Time for oral
argument is steadily cut back and is now often so short in the
courts of appeals as to destroy most of its value. Some courts
of appeals eliminate oral argument altogether in many cases.
The statistics are not entirely dear but perhaps 30 percent or
more of the cases are decided without any oral argument what-
ever.

The practice of delivering written opinions is also declining
and now seems to be omitted in about 34 percent of decided cases
at the court of appeals level. Some of the opinions shown as
per curiam are actually only summary affirmances.

These trends are disturbing for they may erode the integrity
of the law and of tlje decisional process. The intuitive wisdom
of Anglo-American law has insisted upon oral argument and
written opinions for very good reason. Judges, who are property
not subject to any other discipline, are made to confront the ar-
guments and to be seen doing so. They are required to explain
their result and thus to demonstrate that it is supported by law
and not by whim or personal sympathy.

There is more. These are merely the most visible symptoms.^
Courts are adding more judges, more clerks, more administrative
personnel, moving faster and faster. They are in imminent dan-
ger of losing the quality of collegiality, losing time for confer-
ence, time for deliberation, time for the slow maturation of prin-
ciple.

As a society we are attempting to apply law and judicial pro-
cesses to more and more aspects of life in a self-defeating effort
to guarantee every minor right people think they ought ideally to
possess. Simultaneously, we are complicating trial and pretrial
procedures in what must ultimately be an impossible effort to
make every trial perfect The two trends, I think, are flatly in-
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compatible. We are seeking to handcraft every case. At the
same time we are thrusting a workload upon the courts that
forces them towards an assembly line model.

Assembly line processes cannot sustain those virtues for which
we have always prized federal courts: scholarship, a generalist
view of the law, wisdom, jnature and dispassionate reflection,
and—especially important for the perceived legitimacy of judi-
cial authority—careful and reasoned explanation of their deci-
sions.

It was suggested last night that, with the decline of other in-
stitutions that create and sustain social norms and ethical values,
law must take over more of that role. If law fails to perform that
function, it was said, society will be in deep trouble. It is worth
noting, therefore, that as law proliferates and is made up faster
and faster, it tends to become intellectually incoherent and in-
consistent within itself. Law in that condition cannot command
respect and cannot succeed as a bulwark of a moral consensus.

It is for these reasons that the Department of Justice decided
to study the problem and to suggest solutions. Quite possibly,
as some of the speakers this morning suggested, we rely upon for-
mal adjudicative processes too much. Possibly, as a society, we
rely upon law too much. But these are matters beyond the scope
of our study and our efforts. We are accepting the adjudicative
process in something like its present form as given, at least for
federal law in the foreseeable future, and asking what can be
done within that framework. It seems to me, though my sup-
position has not yet been laid before my colleagues at the Depart-
ment, that one remedy lies in a thorough-going overhaul of fed-
eral jurisdiction -rather than tinkering with such things as the
jurisdiction of magistrates or continually adding federal judges.

I recognize that more judges are desperately needed now but
it is not the preferred solution. A powerful Judiciary, as Felix
Frankfurter once said, is necessarily a small judiciary. Large
numbers dilute prestige, a major attraction of a career on the
bench, and make it harder to recruit first-rate lawyers. Large
numbers damage coUegiality, lessen esprit, and diminish the
possibility of interaction throughout the judicial corps. The like-
lihood not only of inter-circuit but of intra-circuit and inter-dis-
trict conflicts rises, with all the costs of increased confusion and
litigation that entails. However essential it is today, and it is
essential, in the long-run continual increases in the size of the fed-
eral judiciary may prove a calamitous answer to the problem.
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I will suggest in a moment a way of keeping the Article m ju-
dicial corps small while increasing the federal capacity for ad-
judication.

We are forced, I think, to the conclusion that only a realloca-
tion of disputes among types of tribunals offers any long-run hope
for the federal judicial system. . Some of what I have to say will
be familiar; some, I hope, will not. Taken together, these sugges-
tions add up to a proposal for a drastic reduction of the jurisdic-
tion of Article HE courts.

The criteria to be used in reallocating disputes to other tribu-
nals are whether the present allocation is necessary to serve some
important value and whether the courts now deciding cases are
better qualified, have greater expertise, than the alternative for-
um.

Let me begin with the Supreme Court, where, I am sorry to
say, I have, at least so far, least to suggest. The pressures upon
that Court are reaching intolerable levels and it is imperative that
something be done to relieve them. The most recent proposal is
the creation of a National Court of Appeals. Some of the support
for this proposal, however, rests upon an ambiguity. The Com-
mission that proposed it did not intend to lighten the workload
of the Supreme Court. They intended to double the system's
capacity to make final appellate decisions of national scope. Their
premise is that too many important inter-circuit conflicts go un-
resolved because the Supreme Court cannot address them. Judg-
ment in such matters is necessarily somewhat impressionistic and
I can only say that I am not aware of a serious problem in this
respect, certainly not a problem of the dimensions that would jus-
tify a major structural change in the federal court system. The
solution is disproportionate to the problem.

Others, including some Justices of the Court, are attracted to
the idea of the new court as a means of lightening the Supreme
Court's burden. I am not at all sure it would. The Supreme
Court would have to make additional decisions. Besides deciding
whether a petition for certiorari presented a case meriting re-
view, the Supreme Court would have to decide whether the issue
was appropriate for it or for the National Court of Appeals. That
is no simple decision, particularly since it is often difficult, at the
jurisdictional stage, to know precisely upon what a case may ulti-
mately turn or what implications the decision will have. To know
those things is effectively to have decided the case.

Moreover, each decision on the merits by the National Court
of Appeals would have to be scrutinized very carefully by the Su-
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preme Court, to ensure that an issue had not been definitely re-
solved, or even dicta pronounced, in a manner contrary to its own
views. The necessity of granting plenary review of a decision of
the national court might arise frequently, particularly if the ju-
dicial philosophies of the two benches should differ to any signifi-
cant degree. That would impose upon many litigants four sep-
arate tiers of federal adjudication, and the result might be to in-
crease rather than decrease the burden upon the Supreme Court.

If I am highly dubious about the idea of a National Court of
Appeals, I confess that I am also not sure what can be done to
relieve the Supreme Court. But it is dear that the abolition of
mandatory appeals would be a substantial contribution. What-
ever their merits once, three-judge district courts are simply no
longer necessary and they waste judicial manpower at the trial
level. Virtually all the supposed benefits of three-judge courts are
obtainable under current law when a court of appeals stays an
injunction issued by a single district judge. Courts of appeals,
which are also likely to represent a broader cross-section of the
nation, are quick to stay injunctions issued in highly controversial
cases.

Cases on direct appeal from three-judge district courts typical-
ly make up about 3 percent of the Supreme Court's docket but,
despite summary disposition of the majority, they routinely con-
stitute the astonishingly high figure of 22 percent of all cases
argued orally. Furthermore, the cases reach the Court directly
from a trial court without an intermediate opportunity to sift the
record and focus the issues. They thus consume a proportion of
the Court's time and energy disproportionate to their members.
They should be abolished.1

If we turn our attention to the courts of appeals and the dis-
trict courts there are more obvious targets for reform. The first
one is the old favorite, diversity jurisdiction.

In 1975 there were 30,631 diversity cases pending in the federal
courts, or 2U5 percent of the total docket That figure may be
discounted in certain ways, although we are not sure bow large
the discount should bel It is possible, for example, that diversity
cases take up less judicial time on the average thfln do other types
of cases. It is also possible that they are settled out of court in
greater proportions. We do not know and those matters will have
to be investigated. But on any view of the question, diversity
jurisdiction comprises a large segment of the federal docket. If

J 2 8 UJ3.CI a 1252 and 12S4<2) should alao be repealed. They provide manda-
tory appeal* and woald be used much more if three-judse courts were
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it can be abolished without serious costs to the administration of
justice, the benefits to the federal system would be substantial.

The historic argument for diversity jurisdiction—the poten-
tial bias of local courts—derives from a time when transportation
and communication did not effectively bind the nation together
and the forces of regional feeling were far stronger. It may be
safe to assume that this rationale has now been so weakened that
it no longer supports the practice. [There are proposals to leave
with the out-of-state party the discretion to choose the federal
forum, but that option would probably undercut the reform. To
say that is not to admit the existence of regional bias but rather
to recognize that federal courts have other attractions to litigants,
a fact shown when local plaintiffs choose the federal court.] It
would probably be better to limit the option for the federal forum
to those cases in which the out-of-state party can m£j<e at least
a colorable showing of local prejudice.

Federal courts have no expertise in the application of state law
and are particularly disadvantaged when a diversity suit requires
the decision of a point not settled by the state courts. Nor would
abolition of diversity jurisdiction harm the state courts. It would
increase their dockets apparently only by about 1.5 percent

An argument that must be taken seriously, because of the
source from which it emanates, is that diversity cases serve the
useful purpose of reminding federal courts they are courts and
not simply constitutional tribunals. The idea appears to be that
immersion in common law and statutory issues of the sort pro-
vided by tort and contract actions conditions the judge's thought
so that he does not emerge as a free-hand policy maker when he
approaches constitutional issues. The answer seems to me to be
that federal question jurisdiction keeps judges dose enough to
hard, technical issues to keep them versed in close reasoning and
that any incremental discipline provided by automobile accident
cases is too small to justify the costs to the system. ' ;

• But it is my third suggestion that I regard as in some ways
most interesting and most important for the future. -Arriflcrea*-
inglyrregulated^elfare'ttate generates an enormous amount of

cjitiga&ona The programs may have great social importance btit
the-issues presented are in large measure legal trivia Never-
theless, we have thoughtlessly moved this mass of litigation into
the federal courts, without regard to whether it belongs there

Lwhatweare doing to those courts.
We ought-to consider ^n entirely new~setTof tribunals tha£

would take over completely litigation in a variety of areas where
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Criteria for
making that judgment would include: (1) the disposition of
cases in the category turns upon the resolution of repetitious
factual issues; and (2) the category of cases consumes a large
amount of Article m judicial resources. I am trying to describe
cases that can be handled as justly by a person resembling an
administrative law judge as an Article m judge.

The categories of cases I have in mind might include those
rising under the Social Securities laws, i^ffi&txSffi^SrvGdtt
mehtaT* PbUcy^A^^nah^*prisoners^*uits,J the dean Air Act,
the WaterPoUutionControI Act theConsumer Products Safety
Act, the TrutK inuLending Act, thj^eder^^top^ersMLgbfli^g
ActT^and"^^itnV'Fo^o^ta^p^Acti1 Other examples can be found.
I suspect that cases under the Mine Safety Act and the Occu-
pational Safety and Health Act would qualify. 11 flSbuSa be
noted that some of the regulatory schemes, though not legally
complex, produce masses of paperwork that require an extror-
dinary amount of judicial time in each case. Often the assess-
ment of such materials can be done by someone far less quali-
fied than a judge.

If these categories of cases were removed from the federal
district courts, their dockets would be relieved of well over 20.CC0
cases, and, because our figures are still incomplete, perhaps wefl
over 30,000 cases. If diversity jurisdiction were also abolished,
it appears that district court dockets could be lightened by over
40 percent- More important, the future growth of those dockets
could be made manageable if Congress would place factual dis-
putes arising under new regulatory and welfare programs in
these tribunals.

Because of constitutional questions, I am at the moment un-
sure whether these new tribunals could be Article I courts oc,
whether they would have to be specialized Artide HI courts.
Let me assume for the moment that they could be Artide I
courts, which, for various reasons, might be preferabie. In that
case, the system envisaged would work roughly Z2ae this.

There would be a trial division from which appeals would be
funneled to an appellate administrative court, and the litigation
would end there. There would be no access to en Artide HI
court unless an important question of statutory construction or
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constitutional law was raised, and only the legal question could
be certified to the Article i n court.* Since access to Article i n
courts for statutory and constitutional issues would be preserved,
we would preserve the systems' ability to respond to claims of
human rights.

Note that this plan avoids one of the major pitfalls in pro-
posals for specialized courts, for these tribunals would not be
specialized by a single subject matter. In the range of types of
cases they would handle, they would have many of the advan-
tages of generalist courts. They could, moreover, provide sig-
nificant advantages for litigants by speeding decision and cutting
the expense of litigation. Many classes of cases could be han-
dled informally, without counsel, unless the claimant desired an
attorney, giving some of the hoped-for advantages of small claims
courts. This would vary. Some cases might require rigorous
procedural and evidentiary rules as well as the assistance of
counsel, but that degree of rigor could perhaps be dispensed
with, for example, in the ordinary Social Security disability case.

These are the major suggestions that will be under considera-
tion. We would very much appreciate your comments upon
them and any ideas you may have to cure judicial overload be-
fore it reaches intolerable levels. The federal courts, as Judge
Higginbotham so eloquently reminded us, have been an extraor-
dinary national asset It is worth an extraordinary effort to
save them.
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Foreign Policy, Original
Intent and Judge Bork

By Aimn"it S< HLKKIN<.KR JR.
"niu;in.t| intent," Judge Robert Hi irk

tells us. is the only legitimate basis for
constitutional (Jc( ision." The proposition .it
first gl.mce sounds plausible. Hut questions
r]Liu \ ly arise Can it even be shown, for ex-
amp!' !h.i! it was the original intent of the
Kramers that then own original intent
should govern si:bse<|nent interpretation;)
of the document they framed?

II this indeed had been their original in-
tent, they would obviously have provided a
full record of the Constitutional Convention
and m.'ide it available at once. Instead of
doing tins, they kept the proceedings se-
cret at the tune and for many years
thereafter. The best record, that made by
James Madison, was not published till
I Mi-more than half a century after the
Convention. And Madison's notes are far
from complete. James H. Hutson, chief of
the Manuscript Division of the Library of
Congress and a notable constitutional
scholar. ( alnilates that Madison could take
down only about fi(K) of the N.-loo or so
words uttered every hour—about V« of
each hour's discussion. If we cannot know
what the Kramers said, how can we know
what they intended?
Disagreed Among; Themselves

During the half-century before the pub-
hcation of Madison's notes, the Supreme
Court made its decisions without benefit
of oiigmal intent. This did not bother the
court or anybody else. "What can a history
of the Constitution avail toward interpret-
ing its provisions?" asked Gouverneur
Morris, the chief author of the document.
"This must be done by comparing the
plain import of the words with the general
tenor and object of the instrument."

Not only did the Kramers place far less
value on original intent than Judge Bork
does but they disagreed vehemently
among themselves over their own original

intent. James Madison and Alexander
Hamilton played leading roles in the Con
ventioii .in'l collaborated thereafter in wril-
iiig the Kederalist I'.tpers, the authorlta-
tne i!1 oss on the new Constitution. What
u o men better qualified to say what the
sacred document "really" meant? Yet
within half a do/en years after the Conven
tion these two authorities were engaged in
timer controversy over the constitutional
.iHocttiitii of powers in both domestic and
foreign policy. II the original intenders
quaneled among themselves about the
meaning of the Constitution, aren't Judge
Hork and Attorney General Kdwm Meese a
tnfle a. logdiH to claim two centuries later
that the truth about the original intent of
the Kramers has been rev> Wed to them?

It is reasonable to assume that when
the Kiamers wanted to be restrictive, they
were specific (no person can be elected
president until he has attained the age of
35) and that when they wanted to be flexi-
ble, they were general. The absence of
specification in such phrases us gpneral
welfare, regulation of commerce, due pro-
cess, the "necessary and proper" clause
and so on constitutes the Framers' clear
Invitation to posterity to measure the ap-
plication by the needs of later days. Judge
Bork's admirers place him in the school of
Felix Frankfurter; but it was Frankfurter
who wrote of these phrases that "their am-
biguity is such that the Court is compelled
to put meaning into the Constitution, not to
take it out."

Judge Bork is too intelligent to deny
these obvious points. "Courts," he has
written, "must not hesitate to apply old
values to new cucumstances." The ques-
tion !•; fidelity not to the text of the Consti-
tution but to what Judge Bork calls the
document's "cote values." But Judge Bork
has no monopoly on these core values. Kv-



5078

ery Supreme Court justice interprets the
Constitution in terms of his own under-
standing of the core values. Justice
Douglas in the case of the Connecticut law
banning contraception saw privacy as a
core value; Judge Bork rejects It as'a core
value. There is no way that Judge Bork
can demonstrate that he is right and
Douglas wrong.

Yet he continues to insist that he has
the inside track -that he knows better than
Douglas, and no doubt better than Madison
and Hamilton, what the Kramers really in-
tended. But Judge Bork is not a close rea-
soner nor much of a constitutional scholar.
Thus he writes map"'(>rla!!y. "If judges
could govern areas not committed to them
by specific clauses of the Constitution, then
there would be no law other than the will
of the judge." I would like Judge Bork to
show me the specific clause of the Consti-
tution confer) ;?' ' on the Supreme Court the
power of judicial review.

Judge Bork reminds one of those dog-
matic, right-wing eccentrics encountered
on college campuses who like to tease and
provoke, and make stimulating teachers
and affable colleagues. But there is some-
thing basically frivolous about his ap-
proach to constitutional interpretation. He
loftily rebukes other justices for succumb-
ing to their "moral predilections"; then
identifies h\s own moral predilections with
the intent of the Framers. His bias is un-
concealed: for business against regulatory
government, consumers, women, minori-
ties; for majoritariau government against
civil liberties; for the executive against
Congress.

This last category shows what a faker
this apostle of original intent is. If the orig-
inal intent of the Kramers is indisputable
on any point, it is on the allocation of the
vital powers in international affairs to Con-
gress. Article I of the new Constitution
gave Congress not on!" the exclusive ap-
propriations power—itself a potent Instru-
ment of control-but the exclusive power
to declare war, to raise and support the
Army and Navy and to grant letters of
mnrrnie and reprisal, this last provision en-
abling Congress to authorize limited as
well as complete war. Even Hamilton, the
Convention's foremost champion of execu-
tive energy, endorsed this allocation of
powers. "The history of human conduct,"
he wrote In the 75th Federalist, "does not
warrant that exalted opinion of human vir-
tue which would make it wise in a nation

to commit interests of so delicate and mo-
mentous a kind, as those which concern its
intercourse with the rest of the world, to
the sole disposal o f . . . a President nf the
United States."

Is Judge Bork respectful of original in-
tent when it comes to the executive and
foreign policy? Are you kidding.' As Rep.
Barney Frank of Massachusetts has well
said, "No judge sitting on a federal circuit
court has been more diligent and deter-
mined than Robert Bork In seeking to pre-
vent judicial review of executive-branch
actions in foreign policy." He tries to make
foreign policy an exclusive executive pre-
rogative by denying Congress standing in
the courts, by denying the justiciabihty of
cases and by invoking, the "political ques-
tions doctrine. His general position ap-
pears to be that actions undertaken by the
president in foreign policy should be im-
mune to judicial review. On the Supreme
Court, should he end up there, he can be
counted on to oppose legislative restraints
on the president's claim to unilateral
power in foreign affairs.
His Final Statement

Now a case can be made for these Bork
positions. But that case cannot possibly be
made by an apostle, as Bork professes to
be, of original intent. In his final statement
to the Judiciary Committee Bork made a
ringing affirmation of "the need for faith-
ful adlierence to the text and the discerni-
ble intentions of the ratifiers of the Consti-
tution." Does he really think that it was
the intention of men who had been fighting
the arbitrary authority of the British king
to give predominant power in foreign af-
fairs to the president? Does he really think
that this is what the text of the Constitution
says? Judge Bork's belief in the constitu-
tional dominance of the president in for-
eign policy is irreconcilable with his doc-
trine of original intent.

Judge Bork is a rather confused follow.
given to facile and pretentious verbalizing
In the service of Illiberal ends. He uouM
hardly seem what the republic requires on
the Supreme Court at this moment m its
history.

Mr. Schlesintjer is Albert $ihnt:e
professor of the humanities at the Citu Uni-
versity of New York and a ivinner of Pulit-
zer Prizes in history and bioqrnphv.
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ROBERT BORK AND BUSINESS

A Man of Two
Clashing Principles

By RICHARD \. EPSTEIN

•r^BWENTY years ago in my corpo-
M rations class at the Yale Law
II School, the late Prof. Joseph

.Bishop wryly commented: "If some-
•• \e proposed a law that guaranteed
substantial wage increases for law

, professors, I'd be first in "me to lobby
"'jr it. but not Bob Bork. K s a man of
principle." Th c single observation

.explains why J dge Bork has proved

. so difficult for both supporters and
detractors to understand. In an age of
cynical self-interest, Jud^e Bork
cares deepK about pnncipi .

The key to understanding Judge
Bork is that he beiieves deeply in two
kinds of principles, one of social poli-
cy and one of constitutional interpre-
tation, but has not fully resolved the
tension between them.

This tension is manifest in his atti-
tude toward business issues. As a
matter of social policy, Judge Bork is
an unabashed champion of the propo-
sition that competitive markets are
the best way to achieve consumer
welfare. Starting from that assump-
tion he regards legal barriers to entry
into markets as the ultimate abuse of
government power Somewhat mor?
cautiously he would use the antitrus
law to limit private monopoly prac
tices, most notably the formation
of cartels and industrywide price
fixing. ^

Judize Bork parts company, howev-
er, from the sundard liberal analysis
by insisting flv many trade prac-
tices, such as >• -ale price mainte-
nance and tie-: . sales, have been
wrongly condemned as monopolistic
when their actual effect .s to improve
the operation of competitive markets.
His views on these issues have been
deservedly influential, not only in the
Jusiic Department, but in academic
circles as we:!, where they are today
in ;tic ascend mev

U would, however, be a mistake to
•hink that .lu.'.i:* Boik's judicial ap-
piiKich to bii'-.nobS issues would be
• invon soli v S\ his devotion to com-
petitive mu i''.s Judse Boik's •;on-
.stiiution.il iiuiiook is decidedly more
skeptical ,nid deferential Much influ-
enced by the thinking ot his late Yale
colleague, Alevander Biekel — a lib-
eral democrat and judicial conserva-
tive — Judge Bork believes that m a
democratic society the essential deci-
sions about economic matters should
be made by legislatures and not
courts. His insistence that courts
strike down statutes only when they
clearly conflict with the Constitution
does not stem from his basic sympa-
thy with the underlying legislation:
He would uphold antitrust legislation
that he r gards as wildly misdirect-
ed. Rather, for Judge Bork the cen-
tral question is that of judicial author-
•y as it fits into the general system of

governance. Unelected
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:dges must stick close to the text of
me Constitution lest they impose
their arburary will upon the public at
large.

JUDGE Bork's conception of the
judicial role has complex impli-
cations. He will never take a stat-

ute of modest proportions and use it
to impose substantial restrictions on
market behavior. No special business
mien.>.i can expect a cordial recep-
tion from him. But where statutory
language is loose, as with the anti-
trust statutes, it is undeniable that
Judge Bork's basic orientation will
intiuence his thinking on close cases,
as it should with all distinguished and
able judges.

On constitutional matters, the issue
is vet more difficult, as Judge Rork's
•libertarian and market mpulscs col-
lide with his belief in judicial re-
straint. Yet judicial restraint does not
mean that all statutes are constitu-
tional solelv because they are passed
in proper form. The Constitution does
contain explicit protections of private
property and private contracts, and
the more general guarantee that no
peis3n shall be deprived of life, lib-
erty or property without due process
of law. These may have some bite.
The question is, how much?

On the Federal Court of Appeals
for the District of Columbia. Judge
Bork has not been able to escape
tiTse tensions. His most important
decision has been Jersey Central
Power and Light Co. v. the Federal
Energy Regulatory Commission. The
issue v. as whether a public utility was
entitled to include in its rate base
reasonable and prudent expendituies
that it inc urred to construct a nuclear
power plant when the construction of
the plant had to be abandoned. The
commission took the hard line that
the courts could ^ i aside its rate
order onh if the raie« set would drive
the utility into bankruptcy. Judge
Boik rejected that pi - ition.

Lurking within t icse technical
rate-base detennm.iuons are ques-
tions of vital constitutional impor-
tance. Utility rate regulation has tra-
ditionally been )ustified as a way to
prevent n.uuial monopolists from
gougir.4 their customers. Yet regula-
tion itself holdb OUT ihe pro peel of de
facto confiscation of shareholder car
ital if the utility's rates are insuff.-
cient to allow it to maintain financia.
stability and to attract capital. Judg*-

Bork's rejection of the commission'?
positon properly forced the utility's
customers to share the costs of the
plant with its shareholders just as
they would have shared in the bene-
fits had the plant been completed.

CONSTITUTIONAL questions
about economic liberties w.i<
frequently confront Judge Berk

if elevated to the Supreme Court. The
current constitutional protection of
property rights has been sorely lack-
ing on such important matters a
land use control, rent control and
retroactive economic legislation. It 1-
possible, therefore, that Judge Bort-
may yet again overcome his natura.
inclination toward judicial restraint
as he did in Jersey Central.

On this issue, ironically, Judge
Bork's position may in ihe end nor
differ substantially from that of foi-
mer Justice Lewis Powell, with
whom Judge Bork has been sharpK
contrasted both on attitude and sub
stance. Justice Powell, like Justice
Antonin Scalia, voted in favor of the
property owner in each of the three
major economic liberties cases be-
fore the Court last term.

In one, both joined Chief Justice
William H. Rehnquist's dissent
which argued that the state had t<
pay just compensation to "regulate'
away a coal company's rights to free
ly mine coal when the surface owner
had expressly agreed to take the n.si
of cave-in or subsidence. Here th<
dissenters were the defenders of eco-
nomic liberties of a relatively strict
constitutional construction and an ad-
herence to Supreme Court preccn
dent — given a virtually indistin-
guishable Holmes decision gutted b\
the Court's majority.

The coal case points up the uneasi-
ness between Judge Bork's judicial
restraint anu constitutional trxtura
hsm. When all is said anu done, the
reconciliation of state with individual
liberty and private property is ll ..
question of con-titutional iaw, f<,r
business and for everyone els<\ a-
well. Judge Bork surely doesn't have
all the answers to so profound ar
inquiry. But he does have the inteilei
tual power and tenacity o( mind n
enrich f.-uh the public debate .aid ih
Supreme Court's jurisprudence <'

Richard A Epstein :< James
P irker Hall professor o< 'aw at the
I''liversitv <)/ Chicago
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COMMENTARY

Activism for Landowners?

Court Expands
Takings' Clause

BY JONATHAN SALLET

Two recent land-use cases decided by
the Supreme Court established the past
term as the most protective of property
rights in recent memory. At a time when
some think a change in the membership of
the Supreme Court will decrease the
Court's concern for some individual
rights, this Court may be on the verge of
reconstitutionalizing doctrines of econom-
ic protectionism rejected by the Court a
half-century ago.

Of the two cases, the holding in First
English Evangelical Lutheran Church of
Glendale v County of Los Angeles has
provoked more discussion. There, the Su-
preme Court held for the first time that a
local government that bars all use of prop-
erty for a temporary period must pay the
affected landowner monetary compensa-
tion for the period of time between the
effective date of the regulation and the date
when a court holds that the property has. in
tact, been "taken

Much ot the Court's reasoning is not
novel The "takings" clause of the Fifth
Amendment has long been thought to ap-
ply to governmental action that restricts
the use ot property as well as to formal
condemnation actions in which a govern-
ment files suit to acquire formal title to
property

In a leading case, the Supreme Court
held in 1946 that the U.S. government had
"taken" an interest in a chicken farm be-
cause military aircraft flying low above the
fann caused physical and emotional harm
to the chickens residing below The Court
also has consistently recognized that "just
compensation" must be paid when proper-
ty has been taken.

Never before, however, had the Court
asserted that a local government could be
liable for monetary compensation accruing
before a court determined whether, in
fact, a land-use regulation had "taken"
property

In my view, the Supreme Court has got-
ten this one wrong As Justice John Paul
Stevens makes plain in dissent, a .short
moratorium may tuv-e^ little impact m\

property, like-rent estate". vthat can be wsed
for a long time after the temporary measure
is lifted And, as Justice Stevens also
points out, the majority disregards the
Court's earlier holding that "Im|ere fluc-
tuations in value during the process of gov-
ernmental decisionmaking, absent extraor-
dinary delay" do not constitute a taking.

Whatever one's views of the merits of
the Court's reasoning in First English
Evangelical Lutheran Church, however,
the decision undeniably creates the possi-
bility that local communities may face sig-
nificant monetary liability if they fail to
predict accurately whether their land-use
law has "taken" property Indeed, in the
aftermath of the decision, representatives
of local governments expressed the fear
that legitimate land-use efforts might be
deterred by the prospect that governments
would be held monetarily liable to owners
and developers of affected property.

The long-term impact of the decision
cannot be discerned solely from the opin-
ion itself, however, because the Court was
careful to note possible limitations on its
use of land to such a degree that a "tak-
ing" occurs?

On the last day of the term, the Supreme
Court held that such a law had gone too far
and. in so doing, lessened the chance
that First English Evangelical Lutheran
Church would have only limited impact.

In No!Ian v California Coastal Com-
mission, the Court ruled that a Mate gov-
ernmental agency could not require land-
owners to give the public access over a
small portion of their property, which lies
between two public beaches, in return for
the issuance of a construction permit to
build larger houses on their property.

The Court, in an opinion written by Jus-
tice Antonin Scalia, held that an easement
on that property had been "taken" be-
cause the condition attached to issuance of
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{he permit tailed to advance the govern-
mental goal of maintaining the public's vi-
sual and psychological access to the public
beaches Four members of the Court—Jus-
tices William Brennan Jr . Thurgood Mar-
shall. Harry Blackmun. and Stevens—
dissented

Two basic flaws appear in the Court's
holding The majority opinion left open
the possibility that the ordinance could be
justified as a safety regulation, and it ex-
pressly noted that "quite different ques-
tions" would arise "in the case of normal
delays in obtaining building permits,
changes in zoning ordinances, variances
and the like "

Yet the most significant potential limita-
tion concerned the Court's discussion of
whether a taking had in fact occurred. The
Court said, in essence, that it had merely
accepted as true the landowner's allegation
of a taking but that it did not address that
issue on its merits

An Open Question
That question is of critical importance,

for the finding that property rights have
been "taken" now triggers the duty to pay
monetary compensation. The second sig-
nificant land-use decision from this term
addressed that open question: When does
regulation infnnge on a property owner's
reasoning

First, the state agency did not compel
the landowners to surrender anything.
Compare, for example, the facts alleged
in First English Evangelical Lutheran
Church with the facts of Nollan.

In the former case, the government is-
sued an unequivocal mandate barring use
of land; in the latter, it merely created a
condition that would come into effect if the
landowners chose to take the specified ac-
tion of building a house of particular di-
mensions on their beach-front lot. Similar-
ly, the landowner in First English Evan-
gelical Lutheran Church alleged that
financial damages occurred because it
could not use its property. By contrast, the
Court in Nollan failed to identify the exis-
tence or extent of economic injury that
would result from the public-access
requirement.

Second, the Court revamped the stan-
dard for deciding whether a governmental
action is constitutional. It is undisputed
that a government cannot avoid constitu-
tional scrutiny merely by transforming
governmental restrictions into conditions.
So, for example, a city could not condition
issuance of a building permit on the "con-
dition" that the landowner restrict access
to his property only to white Anglo-Saxon
Protestants

But the condition at issue in Nollan con-
cerned economic rights and. since New
Deal days, the Supreme Court has found
economic regulation constitutional so long
as it is rational Indeed, the Court's adop-
tion of this relaxed "rational relationship"
standard marked the end of a period in
which the Supreme Court had emphasized
the right to be tree trom economic regula-
tion. This celebration ot economic rights
reached its zenith in Loihner v. New York,
in which the Court struck down a statute
limiting the work week ot bakery employ-
ees to 60 hours because it infringed on the
bakers' "independence of judgment and of
action "

Rational-Basis Standard Refused
To lawyers, and to the general public as

well, the Lochner case has come to exem-
plify a discredited era during which the
Court used doctrines of substantive due
process to strike down laws regulating eco-
nomic conditions.

Justice Scalia, joined by Chief Justice
William Rehnquist and Justices Byron
White, Lewis Powell, and Sandra Day
O'Connor, expressly refused to apply the
rational-basis standard in Nollan, opting
instead to ask whether the regulation sub-
stantially advanced the governmental
interest

The argument over the formulation of
the constitutional inquiry may sound like
semantical nitpicking. But the Court's an-
swer—that the interest of the state in pre-
serving public access to beaches bears no
relation to the ability of the public to reach
those beaches—invites the federal courts
to scrutinize and overturn economic regu-
lation of property with renewed vigor.

In other words, these two decisions are
activist rulings that will hamper the pro-
mulgation of legitimate land-use regula-
tions and will obstruct attempts by local
governments to preserve our environment.

Flaws in a constitutional ruling cannot
be discerned, of course, merely by reciting
the adverse consequences they create. The
Constitution sometimes requires results
that are unfortunate from a political or so-
cial viewpoint. Here, however, the Court
has reached broadly for a result and, in so
doing, has shrugged off constitutional con-
straints that have been the hallmark of the
modem Supreme Court. Perhaps the
Court's willingness to revert to Lochnerian
reasoning is aberrational and does not
mark a return to constitutional doctrine
discarded a half-century ago. D

Jonathan Sallet is a partner at Miller.
Cassidy. Larroca & Lewin in Washington.
DC
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THE COMPELLING CASE AGAINST ROBERT BORK

The Senate must reject the nomination of Robert H. Bork

to be an Associate Justice on the Supreme Court of the United

States. The body of this report offers a scholarly and

comprehensive analysis of Bork's views on the Constitution,

on the role of the Court in the American system of government,

and on civil liberties and civil rights issues. In separate

sections, the report reviews Bork's record in the following

areas of the law: freedom of speech, discrimination, privacy

rights, entitlements, the Freedom of Information Act,

occupational health and environmental regulation, criminal

law, special prosecutors, foreign affairs, separation of

powers, and access to the courts. This introductory essay

will explain why Judge Bork's views and history will require

the Senate to reject him. It also describes the criteria we

have used in reaching that conclusion.

The case for rejection is compelling. It rests on six

grounds. Four of these address Bork's positions on constitutional

issues of great moment to Americans, especially minorities,

women, the poor and the weak, who look to the courts, and

ultimately the Supreme Court, to safeguard their liberties and

their equality under law. A fifth ground, complementary to the

first four, rests on Bork's judicial philosophy, in particular

his view of the judge's task in interpreting the Constitution.

The last ground cites Bork's conduct, as Acting Attorney General,
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in firing Special Prosecutor Archibald Cox at the direction of

President Nixon.

Other grounds for opposition have been argued. We find

it unnecessary to go beyond the six discussed here. Substantial

evidence supports each of them. Each is disturbing taken

alone. Cumulatively, they fully establish the nominee's

unsuitability and require rejection.

THE CRITERIA USED

In this section we describe the criteria we urge the Senate

to use in determining Judge Bork's suitability for the Supreme

Court. We list three: Bork's position on important constitutional

issues; Bork's judicial philosophy, which is the best predictor

of the way he will interpret the Constitution; and Bork's

character. Following our discussion of these criteria, we apply

each. Parts I-IV analyze Bork's views in four important

constitutional areas — race, privacy and equal protection,

freedom of speech, and congressional control of the Supreme

Court's jurisdiction. Part V moves to our second criterion

and analyzes Bork's judicial philosophy. Part VI discusses

Bork's role in Watergate and what it reveals about his

character.

A. Criterion One: Is the Nominee In the Constitutional Mainstream?

One hundred and one men and women participate in the

nomination and confirmation of a Supreme Court Justice. If each

conditioned approval on the nominee's proven adherence to a given
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position on particular constitutional issues, only the most

inscrutable candidates would stand a good chance of confirmation.

Compromise is inevitable. The President nominates and, assuming

competence and honesty, in our history (and especially in our

century) the Senate, whether controlled by the same or an

opposing party, has accepted nominees with a wide range of views

about the meaning of the Constitution and the role of the

Court. A wide range, but not an unlimited one.

Our Constitution is, and must be, constantly reinterpreted

as new legal issues arise or old ones return in new contexts.

In its 200 years, the text of the Constitution has changed

comparatively little, but its meaning has changed often and

dramatically. All American citizens and institutions are

invited to participate in that interpretive process. Each of

us can be part of the constant, shifting and robust debate

over the meaning of our supreme law. It is a debate that

never ends, but from time to time the courts, and finally the

Supreme Court, must resolve particular questions. Some

resolutions are masterstrokes and endure for decades, even

centuries. Others are quickly cut back, sometimes reversed

altogether, within a year or two. It is proof of our

collective participation in the great debate over the meaning

of the Constitution that even a Supreme Court decision on a

constitutional issue need not, and often does not, end the

public argument over it. It may even intensify it. Many times
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in our history, the Court has been "overruled" by this popular

debate, with the Court eventually revising or reversing itself.

Much constitutional language is general and subject to

various possible meanings. Yet other meanings are impossible.

They are impossible not because the words of the document are

linguistically incapable of receiving those meanings, but because

the meanings are politically impossible. For example, in 1954,

the Supreme Court interpreted the Equal Protection Clause of

the Constitution to forbid racially segregated public

schools. Before then, the Clause had been interpreted not to

forbid such schools. The language of the Clause did not

change. Its interpretation did. Immediately after the

decision in Brown, many argued that its interpretation was

wrong. As time went by, fewer and fewer people made that

argument. Today, though some still reject Brown's interpretation

of the Equal Protection Clause, mainly based on historical

arguments, that view is no longer politically possible.

Anyone who seriously urged the Supreme Court to reverse Brown

would be considered beyond the pale so far as the acceptable

interpretation of the Constitution is concerned.

It is not easy to separate the constitutional mainstream -

- the range of the politically acceptable in constitutional

interpretation — from the nether areas that are beyond the

pale. For purposes of the continuing constitutional debate

in which we, as a people, are all engaged, it does not much

matter where we draw the line. But the views of a Supreme
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Court Justice on the proper interpretation of a constitutional

provision, including the Court's place in our system of

government, do matter. His views, with those of his colleagues,

will determine the legal rules for all the rest of us. The

appointment process is the first and last chance the people,

through their Senators, have to identify whether a nominee's

views are within the constitutional mainstream, generously

defined, or beyond it. The Senate's great constitutional

duty in giving its advice and consent to the President's

nominee lies in making that identification correctly.

Our first criterion, then, in evaluating the qualifications

of Judge Bork to be an Associate Justice of the Supreme Court

is this: Can we (can the Senate) confidently say that Judge

Bork is within the mainstream in the important areas of

consitutional jurisprudence that inevitably will come before

him on the Supreme Court? Our answer is no.

B. Criterion Two: What Is the Nominee's Judicial Philosophy?

We use two other criteria in evaluating Judge Bork's

qualifications. The second of our three criteria inquires of

Judge Bork's judicial philosophy and, as such, derives from the

first. As Judge Bork has recognized, there is a good deal of

debate in progress among constitutional scholars and others about

the proper interpretive theory a judge should employ in attempting

to identify the meaning of constitutional provisions-

3-375 0 - 8Q - 38
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Judge Bork has joined this debate in his academic and popular

writings and in opinions.

The Senate does not have to enter into this debate. As

we shall show in Part V, Judge Bork's approach to constitutional

interpretation is extreme. He is willing to disown all reliance

on moral philosophy and moral reasoning as he goes about attempting

to identify constitutional values. We shall show that the

consequences of his morally-bereft view of the judge's role are

opinions that reject substantial portions of our heritage of

freedom and that are blind to the guarantees in our Bill of

Rights. In short, Judge Bork's judicial philosophy leads to

an abdication of judicial responsibility.

C. Criterion Three: Character

Our third criterion in judging the Bork nomination is of

a different order. It is a criterion that is beyond dispute -

- the character and probity of the nominee. The Senate must

assess these. The facts surrounding Bork's termination of Archibald

Cox, and his subsequent and inconsistent explanation of these

facts, disqualify him for a seat on the Court. Bork appears

to have acted improperly in firing Ccx and disingenuously in

explaining his conduct.

I. JUDGE BORK ON RACE

Robert Bork has attempted to retract his strident opposition
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to civil rights legislation of the early 1960s. For many

reasons, his retraction is unpersuasive.

Bork's opposition to the Interstate Public Accommodations

Act of 1964, which forbids racial discrimination by owners of

motels, hotels, restaurants and other places of public accommodation

engaged in interstate commerce, rested on several arguments.

All are startling. In 1963, Bork wrote in The New Republic

that it would deny the owners of business establishments "personal

liberty" to require them to serve persons of all races.1 This

argument applies whether the source of the requirement is the

federal, state or local government. Government was to do

nothing, at least nothing mandatory, to assure that blacks and

other minority group members receive equal treatment in hotels

and restaurants. Bork opposed such legislation from any source

because by it the legislature would inform a substantial body

of the citizenry that in order to continue to carry on the

trades in which they are established they must deal with and

serve persons with whom they do not wish to associate. This

insistence restricted the "freedom" of the tradespeople.

Bork considered the argument that it was acceptable to limit

freedom to that extent because "it is irrational to choose

associates on the basis of racial characteristics". Bork

questioned whether such a choice could be called irrational.

"Behind that judgment," he wrote, "lies an unexpressed natural-

xBork, "Civil Rights — A Challenge"; The New Republic.
August 31, 1963, p. 21.
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law view that some personal preferences are rational, that others

are irrational, and that a majority may impose upon a minority

its scale of preferences." That imposition was unacceptable

to Bork, even if the "coerced scale of preferences is said to

be rooted in a moral order," because it would "not alter the

impact upon freedom."

Bork has emphasized that judges must not refer to morality

when applying constitutional values. In 1963, he also opposed

allowing legislative majorities to employ moral standards in

passing laws against racial discrimination. "In a society that

purports to value freedom as an end in itself," he wrote, "the

simple argument from morality to law can [be a] dangerous non-

sequitur."

Bork would not even agree to the correctness of the majority's

moral choice — its "scale of preferences," as he called it.

He wrote only that this scale was "said to be rooted in a moral

order." (Emphasis added.) And though Bork wrote that of "the

ugliness of racial discrimination there need be no argument,"

even here he pulled back, first adding parenthetically that

"there may be some presumption in identifying one's own hotly

controverted aims with the objective of the nation," and concluding

that "coerc[ing]" others into "more righteous paths" (i.e.

tradespeople into non-discriminatory behavior) "is itself a

principle of unsurpassed ugliness."

Responding to criticism of these views, Bork wrote that

strong feeling about the wrongness of racial prejudice is not
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a principled justification for a law that will "sacrifice [the]

freedom of the discriminators."3 He explained that a "principle

is required because a society which values freedom as well as

democracy must face the task of defining those aspects of

life in which the majority may properly coerce the individual

through law..." The majority's own "preferences (read

'intense moral convictions,' if you like)" are not enough.

"That would make numbers and strength of passion the sole

principles of legislation." Bork asserted that the "proposed

legislation ...represents...an extraordinary incursion into

individual freedom [and ought to be] regarded as improper."

In addition to his opposition to the Public Accommodations

Act and other civil rights legislation (including laws against

discrimination in employment which, Bork wrote in 1964, "even

outlaws discrimination by reason of sex"),3 based on arguments

from principle, Bork also opposed the laws because he doubted

congressional power to enact them and because he believed

enforcement would be "impossible," thereby encouraging "disrespect

for law and loss of faith in peaceful solutions to" the problems

they addressed.*

=Bork, "Correspondence", The New Republic. September 21,
1963, p. 36.

3Bork, "Against the Bill", The Chicago Tribune. March 1,
1964, p.1, col.1 .

"Id.
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In 1973, at hearings on his confirmation to be Solicitor

General of the United States, Bork was asked about his

decade-old views of federal civil rights laws as expressed in

The New Republic article. He replied:

I should say that I no longer agree with that article
and I have some other articles I no longer agree
with. That happens to be one of them. The reason
I do not agree with that article, it seems to me
that I was on the wrong tack altogether. It was my
first attempt to write in that field. It seems to
me the statute has worked very well and I do not
see any problems with the statue, and were that to
be proposed today I would support it.=

This is not the only retraction Bork has felt compelled

to offer to a Senate Committee reviewing his nomination to an

important government post. He has done the same with regard

to published views on the First Amendment.* In each case, Bork's

retraction is completely inadequate. Bork's retraction of his

views on the civil rights acts speaks to only one of the three

grounds of opposition — that the statute would be "impossible"

to enforce. At the hearings, Bork recognized that "the statute

has worked very well." But in 1963 and 1964, Bork opposed these

laws at great length as a matter of principle. The principle

was that strong moral opposition to another person's discriminatory

conduct was insufficient to allow a legislative majority to

prohibit that conduct. Bork has not retracted his principled

"Nominations of Joseph T. Sneed to be Deputy Attorney
General and Robert H. Bork to be Solicitor General. Hearings
before the Senate Comm. on the Judiciary, 93rd Congress, 1st
Sess. 14-15 (1973).

*See infra pp. xxv-xxix.
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ground for opposing the civil rights acts. Nor has he conceded

that legislative majorities act properly when they rely on moral

repugnance as a basis for limiting the "freedom" of tradespeople

who wish to discriminate against racial minorities.

Does Bork continue to believe that a majority's "scale of

preferences" with regard to racial bias cannot justify laws that

would "coerce" others to treat customers equally without regard

to race? Does he still believe that such laws reflect "a

principle of unsurpassed ugliness?" Whatever concessions or

denials Bork may feel constrained to offer the Senate Judiciary

Committee at this critical time, we think the record justi'fies

extreme skepticism about their accuracy. First, Bork has never

seen fit to withdraw his earlier arguments from principle (as

opposed to those based on pragmatism) in the 24 years since

he first advanced these. Second, Bork's other pronouncements

on issues of great moment to minority groups (and to us all)

reveal that the insensitivity to these issues first displayed

in The New Republic article has not abated. We turn to these

now.

In obedience to his professedly moral-free approach to

constitutional interpretation,7" Judge Bork has told us that the

following cases were wrongly decided. Each of these cases bears

directly on the rights and freedoms of minority group members

or, if they are not. directly concerned with racial issues,

have a greater effect on members of those groups. We

'See infra at xxxix - xliii.
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recognize that as a Justice, Bork would not necessarily vote

to overrule each case with which he disagrees, but he has

said that a judge is free to overrule constitutional precedent

if he concludes that the precedent is "wrong and perhaps

pernicious."" Over the years, Bork has used these or similar

terms to describe many Supreme Court opinions. For example,

he has called Katzenbach v. Morgan and Oregon v. Mitchell

(see below) "very bad, indeed pernicious."* He has called

Griswold v. Connecticut (see below) "unprincipled" and

"specious."10 He has criticized Shelley v. Kraemer (see

below) as insupportable.11 Consequently, we must assume that

each of the decisions Berk has chosen for special criticism,

and which are discussed in this essay, would be in jeopardy

of being overruled if Bork is confirmed.

Shelley v. Kraemer holds that a court may not enforce a

private agreement not to sell real property to members of a

minority group.13 The 1948 opinion concluded that even if the

private parties legally entered the agreement, court enforcement

"Confirmation of Federal Judges: Hearings Before the Senate
Comm. on the Judiciary. 97th Congress, 2nd Sess. p. 14
(l982)(exchange between Mr. Bork and Senator Baucus).

*The Human Life Bill: Hearings before the Subcomm. on
Separation of Powers of the Senate Comm. on the Judiciary, 97th
Congress, 1st Sess. 314 (1982).

10Bork, "Neutral Principles and Some First Amendment
Problems", 47 Indiana Law Journal 9 (1971).

11 Id.- at 15.

1 = 334 U.S. 1 (1948).
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would amount to state action in support of discrimination and,

consequently, would violate the Equal Protection Clause of the

Fourteenth Amendment. The result of Shelley was that private

agreements to discriminate became legally useless because they

were legally unenforceable. Bork has criticized Shellev. It

is important to understand why, not only because of the consequences

of Bork's views to minority group members but also because of

what they tell us about Bork's approach to the judicial craft.

Shellev did not go so far as to prohibit judicial enforcement

of all discriminatory decisions. There is assumed to be an area

of personal choice where the ideal of liberty (including the

right of personal association) is superior to the value of

equality. Bork does not want judges to decide when equality

is more important and when liberty is. "The judge cannot

find in the Fourteenth Amendment or its history any choices between

equality and freedom in private affairs," he has written.13

So the judge is not to make any choice at all and must

enforce the racially restrictive agreement with state power.

It's all or nothing for Judge Bork. If the Fourteenth

Amendment does not yield a dividing line between equality and

liberty, the judge is to reject the equality claim of the

excluded minority group member in favor of the "competing

gratifications" of the property owner.

Judge Bork considers this result to be mandated by the

requirement that judges apply morally "neutral principles" in

'"Neutral Principles", supra note 10, at 16.
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interpreting the Constitution. Far from morally neutral, we

view Judge Bork's orientation, and its refusal to permit a

judge to make a judgment about the proper balance between

competing constitutional values, as morally bankrupt and

shall have more to say about that approach below (see pp.

xxxix - xliii). Here it is important to recall Judge Bork's

unretracted argument from principle that for legislators to

draw the line between liberty and equality, including through

fair house laws, is an equally unacceptable intrusion on

liberty. The result is that in a Borkean society, no organ

of government would be available to help minority group

members overcome racial bias in essential conditions of life,

including housing.

If Bork's view of Shelley were to prevail, the results would

be devastating to members of minority groups and others. We

would have the state and federal courts excluding men and women

from housing, or other commodities, because they were black,

or Latino, or women, or Jews. Even assuming that there would

not be so many restrictive covenants that the amount of

essential goods and services available to these groups would

appreciably diminish, do we want American purists participating

in a scheme, no matter how private its genesis, by which a

person is denied full participation in our economy because of

his or her race or gender? We think the question requires no

answer. Judge Bork's rejection of the holding of Shelley v.

Kraemer is astonishing and his reasons specious.
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Many other Supreme Court opinions important to racial

minorities would be in jeopardy under Justice Bork. We list

them here. These are not insignificant opinions. Together

they form the foundation for much of our civil rights edifice.

Katzenbach v. Morgan (1966) upheld congressional
legislation guaranteeing the right to vote to Americans
educated in Puerto Rico despite lack of fluency in
English.1* Judge Bork called the decision "pernicious."x=

Harper v. Virginia State Board of Elections (1966)
invalidated a state poll tax.1* Judge Bork criticized
it.1'

Oregon v. Mitchell (1970) upheld congressional elimination
of literacy tests for voting.1" Judge Bork has called
the decision "pernicious."1'*'

Board of Regents v. Bakke (1978) recognized that race
can be one actor in admission to schools of higher
education as part of the school's affirmative action
plan.=o Judge Bork has written that, as a result of
Bakke, the merit of the individual and the efficiency
with which society accomplishes its work will be ideals
submerged in a new ethos of group entitlement. It
is a thoroughly bad idea, and one wishes it had not
been encouraged by Bakke."31

Shapiro v. Thompson (1969) invalidated a state law
requiring one year residence to qualify for welfare

1~384 U.S. 641 (1966).

'"Human Life Bill Testimony, supra note 9, at 314.

1&383 U.S. 663 (1966).

^Solici tor General Confirmation Hearings, supra note 5, at
17.

i e > 4 0 0 U . S . 1 1 2 ( 1 9 7 0 ) .

'"Human Life Bill Testimony, supra note 9, at 314.

=O438 U. S. 112 (1978 ) .

=1"A Murky Future," Regulation, Sept/Oct 1978 at 39.
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payments.33 Lew v. Louisiana (1968) invalidated a
state law that barred illegitimate (but not
legitimate) children from suing for the wrongful
death of their parents.3= Both decisions have been
criticized by Judge Bork as based on the "Justices'
personal beliefs about what interests or gratifications
ought to be protected."3*

In addition to criticism of Supreme Court opinions important

to minority groups, Bork has viewed the predicament of these

groups in American society with a remarkable lack of generosity

and realism. In a 1978 article33 criticizing the Bakke decision,

Bork cast doubt on the assumption behind the policy of affirmative

action, which he called "reverse discrimination" and described

this way: The assumption is that "if there is no societal

discrimination, every race and ethnic group would achieve

proportional representation in every field."

Put aside Bork's gross mischaracterization of the assumption

behind affirmative action, for which no support is conceivably

possible. Consider instead Bork's facile response to his assumed

policy: "The world does not work that way. Group cultures differ

and that leads to differing interests and differing talents."

Bork is engaging in racial stereotyping which cannot be a

basis for social policy. He is saying that because "group

cultures differ" (he does not spell out how exactly), it is

not necessary to attempt affirmatively to correct for past

"394 U.S. 618 ( 1969).

33391 U.S. 68 (1968).

""Neutral Principles", supra note 10, at 12.

3=5 "A Murky Future", supra note 21, at 39.
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discrimination because we won't be able to achieve "proportional

representation everywhere" in any event. And since we will

not, he adds, any argument that affirmative action is meant

only to be transitional is wrong. We "will never arrive at

the condition desired, "and the transitional period will

become permanent." Of course, Bork himself invented "the

condition desired" and then dismissed affirmative action

because, he concluded the "condition" could not be attained.

Bork is free to criticize affirmative action in the many

forms in which it has been advanced. But it is an insult to

characterize the argument of racial minorities that affirmative

action should be used to correct past wrongs as nothing more

than a quest for "proportional representation everywhere" and

then facilely to dismiss their claim with the observation

that "group cultures differ," leading to "differing interests

and differing talents."

Similar cavalier sentiments appear elsewhere m Bork's

writing. Arguing against the effort to find "welfare rights

in the Constitution", Bork considered the proposition that

"the poor and black are underrepresented politically." He

called that premise "quite dubious". "The poor and the

minorities have had access to the political process and have

done very well through it." As an example of doing well,

Bork cited "civil rights laws of all kinds."=<fa Yet Bork

3*Bork, "The Impossibility of Finding Welfare Rights in
the Constitution", 1979 Washington U.L.Q. 701.
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would also uphold the poll tax and English literacy tests for

voting, has stated his disagreement with the one-person one-

vote rule,27 and has opposed "civil rights acts of all kinds"

as a matter of principle because they intrude on the liberty

of the discriminator.

Even a casual observer of American life will quickly discern

the importance of the federal judiciary, and especially the

Supreme Court, in the effort to guarantee full civil rights to

racial minorities, today and for the past forty years. Robert

Bork, in the service of a theory of judging which sounds more

like an abdication of the responsibility to judge, will threaten

that valuable tradition and the important rights of its

beneficiaries.

II. JUDGE BORK ON PRIVACY AND EQUAL PROTECTION FOR WOMEN AND

MEN

Robert Bork's view of the Constitution requires him to

reject the argument that it guarantees a right of privacy in

matters of procreation and family life. As a result, he must

disown more than two decades of Supreme -Court decisions that

apply the right to privacy. Most prominent among these is

Roe v. Wade (1973), recognizing a right to elective abortion.=e>

With Justice Powell's departure, the Supreme Court is now equally

"""Neutral Principles", supra note 10, at 18-19. Solicitor
General Confirmation Hearings, supra note 5, at 13-14.

a"410 U. S. 113 (1973 ) .
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divided over the extent to which, consistent with Roe, states

may nevertheless regulate the performance of abortions in

ways that will make the right of election guaranteed in Roe

substantially more restrictive. It may even be that Justice

Bork would provide the fifth vote necessary to overrule Roe

entirely. The answer to that depends on Justice O'Connor,

who has voted to limit Roe but has not voted to overrule it.

Judge Bork has called Roe v. Wade "an unconstitutional

decision, a serious and wholly unjustifiable judicial usurpation

of State legislative authority. "="* Given his statement that

a Justice might vote to overrule precedent he finds "wrong and

perhaps pernicious,"30 it must be assumed that as a Justice,

Bork will argue that Roe should be overruled.

But it is not only Roe that will be in jeopardy before

Justice Bork. He has also criticized these decisions:

Griswold v. Connecticut (1965), which voided a stare
law that made it a crime for a married couple tc use
contraceptive devices.31

Eisenstadt v. Baird (1972), which invalidated a state
law that prevented the distribution of contraceptive
devices to unmarried people.33

Carev v. Population Services International (1977),
which rejected a state law that restricted access to
contraceptive devices.33

3"Huraan Life Bill Testimony, supra note 9, at 310.

3°Confirmation of Federal Judges, supra note 8, at 1 <* .

3X381 U. S. 479 (1965).

3=405 U. S. 438 (1972) .

"431 U.S. 678 (1977).
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Bork has called the Griswold decision "specious" and

"unprincipled" because it failed to conform to the theory of

neutral principles.3* He posited a situation in which an

electrical company and its customer challenge a smoke pollution

law because compliance with it would raise the price of

power. He saw no difference between such a challenge and Griswold's

challenge to the criminal law that prevented married couples

from using contraceptive devices. "The cases are identical,"

he wrote.30 In each case, the plaintiff is seeking a form of

"gratification." Bork continued:

Neither case is covered specifically or by obvious
implication in the Constitution. Unless we can
distinguish forms of gratification, the only course
for a principled Court is to let the majority have
its way m both cases [i.e., reject the challenge].
It is clear that the Court cannot make the necessary
distinction. There is no principled way to decide
that one man's gratifications are more deserving of
respect than another's or that one form of gratification
is more worthy than another. Why is sexual
gratification more worthy than moral gratification?
Why is sexual gratification nobler than economic
gratification? There is no way of deciding these
matters other than by reference to some system of
moral or ethical values that has no objective or
intrinsic validity of its own and about which men
can and do differ. Where the Constitution does not
embody the moral or ethical choice, the ^udge has
no basis other than his own values upon which to
set aside the community judgement embodied in the
statue. That, by definition, is an inadequate
basis for judicial supremacy.3*

**"Neutral Irinciples", supra note 10, at 9.

"Id. at 9-10.

**id. at 10. "Neutral Principles", supra note 9 at 11.
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Although these words were written in 1971, Judge Bork

continues to subscribe to them. In 1986 he said: "I don't think

there is a supportable method of constitutional reasoning

underlying the Griswold decision."3'"

Judge Bork's wholesale rejection of a constitutional

right to privacy, not }ust in Roe v. Wade but wherever it is

employed, is beyond the pale of permissible constitutional

meaning. Just as it is no longer politically possible to

argue that the Equal Protection Clause will tolerate segregated

public schools, it is no longer politically possible to argue

that a state may dictate whether or what form of birth

control a married or unmarried couple may use or whether they

may use one at all. The political consensus excludes that

argument as a matter of constitutional meaning. Judge Bork's

adherence to it makes him an objectionable nominee to the

Supreme Court as he would be were he to reject Brown v. Board

of Education based on a narrow, historical reading of the

Fourteenth Amendment.

Furthermore, Judge Bork's inability to see a difference

between the two "gratifications" at issue in Griswold and in

his hypothetical — his equation of a litigant's objection to

the costs of anti-pollution law and a married couple's

objection to a law that means to govern their most, intimate

personal relationship — causes one to recoil. Can it really

""Interview: Judge Robert H. Bork", Conservative Digest.
Oct. 1985 at 97.
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be that for constitutional purposes these two claims are

"identical," as Judge Bork says? Is that how we as a people

view our Constitution? Is a man who argues for the legitimacy

of that equation suitable for our highest court? We think

clearly not. A Justice must have a capacity for distinction

and nuance far more developed than Judge Bork reveals when he

equates the electrical company with the Griswold plaintiffs.

Finally, a word must be added about Judge Bork's view that

the Equal Protection Clause offers no special protection to women

as a group. Judge Bork believes that the Clause has "two

legitimate meanings. It can require formal procedural equality,

and, because of its historical origins, it does require that

government not discriminate along racial lines. But much more

than that cannot properly be read into the clause."3*8

In a 1982 speech, Judge Bork reiterated this view of the

Clause when he criticized its use to "protect groups that were

historically not intended to be protected by that clause." He

saw such use as "nationalizations cf morality, not justified

by anything in the Constitution, justified only by the

sentimentalities or the morals of the class to which these

judges and their defenders belong."3^

Here we see a curious and strange style of reasoning. The

Equal Protection Clause may properly be extended to forbid

3**"Neutral Principles", supra note 9, at 11.

3^Bork, "Federalism and Gentrification", Address by Judge
Bork to the Federalist Society, Yale University Law School, New
Haven, Ct., April 24, 1982.
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egregated public schools, although its framers did not so

ntend, because the framers did intend to protect black people

enerally. But although the framers of the Clause also meant

5 preserve the value of equality, the Clause cannot be

•tended to offer special protection to women as a group,

tensions to unintended situations. in other words, are

ceptable and consistent with Bork's view of constitutional

* :erpretation. But extensions of the embedded principle of

- lality to unintended groups are not. Bork explicitly so

lues elsewhere.*0 (Bork does not explain how, consistent

h his theory, the Equal Protection Clause can be extended

,Dnd its historical origins to protect racial minorities

jr than blacks, though still not women.)

These dictums have more than academic interest. The

lusion that use of the Equal Protection Clause to protect

.. n (or sometimes men) is nothing more than the "nationalization

Drality," and therefore forbidden to judges, will lead to

overruling of numerous cases in the last sixteen years

have used the Clause to invalidate legislation that

s men and women differently. Among these cases are:

v. Reed (1971),*1 which voided a law that preferred men

•romen as administrators of estates; Frontiero v.

°Bork, "The Constitution, Original Intent, and Economic
", 23 San Dieao Law Review 828 (1986).

l404 U.S. 71 (1971).
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Richardson (1973),*3 which declared unconstitutional a

statute that allowed servicemen to claim their wives as

dependents (and enjoy certain economic benefits) but denied

servicewomen the same right unless they provided half of their

husband's support; Weisenberqer v. Weisenfeld (19751,"*3 which

struck down a social security provision that provided for

payments to widows but not widowers with children; Stanton v.

Stanton (1975),** which voided a statute that established a higher

age of majority for males than females, so that males were

entitled to parental support for a longer period; and Kirchberq

v. Feenstra ( 1981 ),">'=* whicn struck a statute that gave husbands

exclusive authority over community property. Each of these cases

was decided under the Equal Protection Clause.

As with his views on constitutional privacy, Judge Bork's

artificial distinctions, no matter how "neutrally" camouflaged,

cannot be allowed to operate on the rights of Americans. The

days when the Court would automatically defer to legislation

that treated women differently, usually to their disadvantage,

have passed. A nominee who maintains that the Court is

obligated to return to that regime does not belong on the

Supreme Court.

'411 U.S. 677 (1973).

s420 U.S. 636 (1975).

'421 U.S. 7 (1975 ) .

'450 U.S. 455 (1981 ).
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III. JUDGE BORK OK THE FIRST AMENDMENT

As with his views on civil rights legislation, Judge Bork

has felt compelled to retract some of his writings on the meaning

of the First Amendment. As before, the retractions came as he

was being considered for important government jobs. As before,

the retractions are wholly insufficient to allay concern over

Judge Bork's actual views.

We must set out Bork's First Amendment theory in his own

words and at some length in order for the reader to appreciate

the reason for concern and the inadequacy of the retractions.

In his 1971 article Neutral Principles and Some First Amendment

Problems. Bork wrote:

Constitutional protection should be accorded only to
speech that is explicitly political. There is no basis
for judicial intervention to protect any other form
of expression, be it scientific, literary or that variety
of expression we call obscene or pornographic.
Moreover, within that category of speech we ordinarily
call political, there should be no constitutional
obstruction to laws making criminal any speech that
advocates forcible overthrow of the government or
the violation of any law.**

Later in the article, Bork wrote:

The category of protected speech should consist of
speech concerned with governmental behavior, policy
or personnel, whether the governmental unit is executive,
legislative, judicial or administrative. Explicitly
political speech is speech about how we are
governed... It does not cover scientific, educational,
commercial or literary expressions as such. A
novel may have impact upon attitudes that affect
politics, but it would not for that reason receive
judicial protection... The line drawn must ... lie
between the explicitly political and all else...

'"Neutral Principles", supra note 10, at 20.
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The ... objection ...that the political-nonpolitical
distinction will leave much valuable speech without
constitutional protection ... is [not] troublesome.
The notion that all valuable types of speech must be
protected by the First Amendment confuses the con-
stitutionality of laws with their wisdom. Freedom
of non-political speech rests, as does freedom for
other valuable forms of behavior, upon the enlightenment
of society and its elected representatives. This is
hardly a terrible fate...*7'

These views are so hostile to First Amendment values, so

antagonistic to our liberties and way of life, so at odds with

long-established precedent that they alone should cause the

Senate to reject the nomination were it not for Judge Bork' s

assertion that the views are no longer (and perhaps never were)

his. But which of the views are no longer his? And it must

be added, how much of the disclaimer can we credit?

In 1973, testifying at the hearings on his nomination to

be Solicitor General, Senator Tunney asked Bork about the First

Amendment views expressed in the Indiana article. Bork replied

that the article was "a tentative and rather theoretical attempt

to deal with the problem, and it starts with an attempt to pick

up Professor Wechsler's concept of neutral principles and see

what can be done with that concept. At the end of the

article I point out that I think these are the conclusions

that are required by that idea of neutral principles, but

that I am not sure about the whole subject... As a professor,

I am paid to speculate..."~"

rId. at 27-28.

'. Solicitor General Hearings, supra note 5 at 12.
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This explanation is misleading. It implies that Bork was

simply trying to see where Wechsler's ideas might lead,

almost as an intellectual exercise. In fact, the article .is

no such thing. It is a lengthy, reflective and closely-

reasoned elaboration of a theory of constitutional meaning.

The author's support for the theory, his effort to be

persuasive about its correctness, is apparent throughout.

Contrary to Bork's Senate testimony, "at the end of the

article" he reaffirms his support for its content. He writes:

These remarks are intended to be tentative and
exploratory. Yet at this moment I do not see how I
can avoid the conclusions stated. The Supreme
Court's constitutional role appears to be justified
only if the Court applies principles that are
neutrally derived, defined and applied. And the
requirement of neutrality in turn appears to
indicate the results I have sketched here."*"

He does not say that he is "not sure about the whole
subject."

In the same colloquy with Senator Tunney, Bork further tried

to distance himself from the Indiana article: "If you move,

then, away from the concept of neutral principles and adopt some

other concept those results are not required. I do think that

the speech about politics, speech about government, speech about

candidates, legislatures, pudges and so forth, are the core of

the First Amendment. That is the most important part of the

First Amendment because the First Amendment is essentially about

the political processes by which we govern ourselves in a

representative democracy." As "you move cut from there the First

'"Neutral Principles", supra note 10, at 35.
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Amendment's claims may still exist but certainly by the time

.•. they reach the area of pornography ... the claim of First

Amendment protection becomes rather tenuous."00

But we see that even unmoored from the concept of neutral

principles, Bork embraces essentially the same ideas. Political

speech enjoys the most protection. Other speech "may still"

enjoy First Amendment claims, but pornography, always an easy

target, does not.

Bork next had an opportunity to retract the First Amendment

(but not the other) views expressed in his Indiana article in

1982, when he appeared before the Senate Judiciary Committee

in connection with his nomination to the Court of Appeals. In

response to a question from the Chairman, Bork again misleadingly

characterized the Indiana article as "an academic exercise

... a theoretical argument, which I think is what professors

are expected to do."01 (Though Bork was a law professor for

fifteen years, there is no indication that he ever engaged in

this kind of exercise before or since.) He then testified

that "the concept of neutral principles" when applied to "the

First Amendment reaches the result I suggested. On the other

hand, while political speech is the core of the ... First Amendment,

the Supreme Court has clearly expanded the concept well beyond

that." Bork then acknowledged that as a lower court judge he

°Solicitor General Hearings, supra note 5, at 12.

xConfirmation of Federal Judges, supra note 8, at 4.



5115

xxix

would have to obey "what the Supreme Court has said, and not

my theoretical writings."=a

One examines this testimony in vain to discover any repudiation

of the "neutral principles" concept as applied to the First

Amendment (or for that matter other issues addressed in the

Indiana article).

In 1984, Judge Bork replied to an article in the A.B.A.

Journal that reprinted in summary form a lengthy article about

him that had appeared in The Nation. He repeated the assertion

that the Indiana article was merely his "tentative" views "based

on an attempt to apply [Wechsler's] concept of neutral principles,"

then added: "As the result of the responses of scholars to my

article, I have long since concluded that many other forms of

discourse, such as moral and scientific debate, are central to

democratic government and deserve protection." He added that

"obscenity and pornography do not fit this rationale for

protection. "=J=

This is simply not good enough. The First Amendment theory

expounded in the Indiana article was extreme but forcefully

argued. It would require the overruling of hundreds of Supreme

Court decisions and deny constitutional protection to many

varieties of speech that have long enjoyed it. The statement

that "many other forms of discourse, such as moral and scientific

'Id.

'"Judge Bork Replies", 70 ABA Journal 132 (1984).
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debate, are central to democratic government and deserve protection'

gives not a whit of assurance that Bork has abandoned the

extremist views m his Indiana article. What kind of "protection"

does moral debate receive? What about artistic works? What

about scholarly studies in fields outside government (and so

not "political" within the meaning of the Indiana analysis?)

And do other forms of speech get protection only to the

extent that they are "central to democratic government?"

Bork has not said.

The timing of Bork's professed disclaimers is reason to

doubt their seriousness. They have come at confirmation hearings

and in 1984, when Judge Bork was often mentioned as a likely

Supreme Court nominee. Subsequent expressions of his First

Amendment views also detract from the credibility of the

disclaimers. In a May 1985 article in California Lawver,

Bork warned against judges who bring their "own values into

the system." He pointed out that "there's always the problem

cf what level of generality you speak at." Then he gave an

example using the First Amendment. He quoted the view of

another person that "you had to start from political speech

and move on to literature until you get all the way out to

paintings, statues, dancing and so forth — anything that's

expressive is protected. That seems to me to be a level of

generality whicn goes well beyond what the framers intended.

I doubt if they intended to protect some forms of dancing from
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regulation."8"* Here, 14 years later, we have an assertion that

sounds very much like the theory Bork advanced in his Indiana

article and which he had tried to dismiss as an "academic

exercise." What protection is left once we get "all the way

out to" paintings, statues, dancing and "so forth"? Eork

does not say.

In September 1985, Bork made a statement wholly inconsistent

with his previous Senate testimony, especially the assertion

at this confirmation hearings to be Solicitor General that

when he wrote the Indiana article he was "entering a field

for the first time, and I was trying out a theoretical

concept, if you will." Asked what books "most powerfully

influenced your judicial/legal philosophy," he replied:

What influenced it primarily was a seminar I taught
with Alex Bickel in which we argued about these matters
all the time. We taught it for seven vears, and I
finally worked out a philosophy which is expressed
pretty much in that 197 1 Indiana Law Journal piece
whicn you probably have seen. . ."3=I

No retractions there; rather a reaffirmation, with the information

not previously revealed to the Senate Judiciary Committees that

confirmed him, that the Indiana article was the culmination

of a "philosophy" "worked out" after teaching a seminar at

Yale Law School for "seven years." That new information

simply does not square with Bork's earlier protestations that

=* "Justice Robert H. Bork: judicial restraint personified",
California Lawyer, May 1985, at 26 [emphasis added].
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the Indiana article merely expressed his "tentative" views

and was nothing more than "an academic exercise."

Ey May of 1987, Bork further abandoned his Senate renunciation

of his Indiana article. In an interview with Bill Moyers on

public television, he said that the First Amendment protects

speech that "is essential to running a republican form of

government," including "speech about moral issues, speech about

moral values, religion and so forth, all of those things [that]

feed into the way we govern ourselves.55*" He added that artistic

speech is "towards the outer edge of the Amendment's protection."537

Even though in this statement Bork was willing to protect moral

debate along with political speech, it was not because moral

debate was entitled to protection in and of itself but

because it "it essential to running a republican form of

government."

In the confirmation hearings on Bork's nomination to his

current seat, he argued that as a lower court judge he would

be required to follow the precedent of the Supreme Court, not

his own theoretical writings, which he acknowledged did not reflect

the law as it was. As a Supreme Court Justice, Bork will be

free to elaborate a theory of the First Amendment without

being bound by Supreme Court precedent. In the Indiana

article Bork made a serious and sustained argument that the

°*"Strictly Speaking: Judge Robert Bork and Attorney General
Edwin Meese" Movers: In Search of the Constitution (PBS
television broadcast, May 28 1987).
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free speech and free press provisions of the First Amendment

should be interpreted to deny Americans protection from

governmental regulation to an extent no member of the Court

has advocated in more than 50 years. Since then, Bork has

made weak efforts to distance himself from this article,

efforts that are entirely unconvincing when measured against

other of his statements to different audiences, and which,

even if taken at face value, amount to modest reservations at

best. The Indiana article still stands as the best evidence

of Bork's First Amendment views. They are intolerable views.

No person who holds them should be confirmed to sit on the

Supreme Court.

IV. JUDGE BORK ON FEDERAL COURT JURISDICTION

In the last fifteen years, persons opposed to decisions

of the Supreme Court in a variety of cases ranging from the

constitutional right to privacy, to voting rights, to rights

in the criminal process, have advocated laws that would

prevent the Supreme Court, and sometimes the lower federal

courts, from having the authority to hear cases raising these

and other issues. These jurisdiction-stripping laws mean to

"repeal" the opinions with which their advocates disagree,

not by getting the Court to revise its holdings on the

particular issues but by preventing the issues from ever

again reaching the Supreme Court.
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Many look upon the jurisdiction-stripping strategy with

alarm. Followed to its natural conclusion, it would destroy

the doctrine of judicial review, established by Chief Justice

John Marshall in Marburv v. Madison, by enabling the Congress

to "overrule" any opinion with which a majority of its members

happen to disagree. Because judicial review permits the

Court to assure that the guarantees of civil liberties and

civil rights contained in the Bill of Rights and elsewhere in

the Constitution will be respected even as against a majoritarian

wish to circumvent or deny them, the jurisdiction-stripping

bills threaten our very system of constitutional government.

They are controversial, in short, because they would give

Congress final power over the branch of government — the

judiciary — with responsibility to assure that Congress and

state officials act consritutionally.

Over the years, Bork has been asked his views of jurisdiction-

stripping bills. Over the years, his answers to these questions

have appeared to depend on the identity of the audience to which

he was speaking and the reason for the inquiry. In other words,

he has varied as much in his answers to questions in this area

as he has in response to questions about his article in the

Indiana Law Journal.

In his 1982 confirmation hearings, Bork was asked

whether he thought it would be "unconstitutional for the

Congress to attempt to remove Supreme Court jurisdiction over

constitutional issues." He agreed that it would be. Asked
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why he reached that conclusion, he explained that the basis

for the claimed congressional power is the clause in Article

III of the Constitution that gives Congress power to make

"exceptions" to the Supreme Court's appellate jurisdiction.

But, Bork testified, it was unlikely that the framers

intended to make the "exceptions" clause so broad. If it

were so broad, and Congress did attempt to remove the Court's

jurisdiction on a particular controversial subject — for example

the constitutionality of a war — the result would be to leave

legal power on that issue in the state courts, with no single

court capable of reconciling their various decisions.. If the

framers had intended to permit the "exceptions" clause to be

used to eliminate Supreme Court jurisdiction on a constitutional

issue, Bork would have expected them to provide for the issue

to be returned to Congress, not to the state courts.=B Since

they did not so provide, Bork concluded that the framers did

not intend the "exceptions" clause to give Congress power to

pass laws that removed the Court's jurisdiction over particular

constitutional questions.

In 1985, speaking with an interviewer from Conservative

Digest. Bork was asked the same questions he was asked before

the Senate and was reminded, before answering, that this was

an area "where some conservatives disagree with you." This

time, Bork, now a judge on the Court of Appeals, gave a

'Confirmation of Federal Judges, supra note 8, at 7.
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different answer. After defining the issue in terms of the

proper scope of the "exceptions" clause, Bork said:

I must confess, although I have given an answer to
that in the past, it seems to me the answer is not
entirely clear for the following reason: I am
clear that the exceptions clause was never designed
for a use like this. If you should only use a
clause for the purposes for which it was designed,
then you shouldn't use it for this purpose.

Bork then repeated the substance of his Senate testimony,

explaining how jurisdiction-stripping as a check on judicial

power would be unhelpful where there was a need for "national

uniformity." He said he further doubted that the framers would

consider it an adequate "check ... against a runaway judiciary"

to redirect particular cases from the Supreme Court to the state

courts. But after giving that answer on the one hand, Bork added

a different view on the other hand:

Having said that, on the other side it must be said
that Congress did not give the federal courts and
indeed the Supreme Court certain kinds of jurisdiction
for years and years and years after the Constitution
was created. It's a little hard to say that Congress
need not have given jurisdiction, but once having given
it, may not take it away.

So I am a little bit in balance on this issue,
and I would not want to have to decide it unless I
hear arguments on both sides. On the one hand, the
clause was not meant for this purpose; on the other
hand, that isn't conclusive proof that it could not
be used for this purpose.a*

These quotes are very troubling, for several reasons.

First, they reveal that within three years Bork had altered the

view he claimed to hold in his testimony to the Senate Committee

'Conservative Digest, supra note 37, at 97-98.
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considering his nomination to the Court of Appeals. Whereas

he told the Senate Committee that Congress was without power

to remove the Court's jurisdiction to pass on constitutional

issues, he told Conservative Digest that he is "in balance on

this issue." We view with alarm the prospect of legislation

that could remove the Supreme Court's power to hear cases in

which a person claimed a denial of his or her constitutional

rights.

Bork's statement to Conservative Digest raises a second

issue. Once again Bork has managed to modify his views, in a

comparatively brief time, to suit his audience. It must be said,

however reluctantly, that this lack of consistency, this pragmatic

inconsistency, casts grave doubt on Bork's1 assorted efforts to

revise, disown or otherwise explain away his other inconvenient

pronouncements. We find these efforts not credible.

Finally, Bork's statement to Conservative Digest -cells us

something else disturbing. Bork is prepared to entertain an

argument that Congress may withdraw jurisdiction from the Supreme

Court in constitutional cases based on the "exceptions" clause,

though he acknowledges that the framers did not intend the

"exceptions" clause to be used in that way. Yet Bork has

repeatedly insisted that judges must interpret the Constitution's

"words according to the intention of those who drafted, proposed,

and ratified its provisions and its various amendments." To

go beyond that and treat the constitutional language "with

such a level of generality" that [the judge] "transforms

«R-T7S 0 - 8 9 - 3 9
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it... improperly deprives the democratic majority of its

freedom."*0 Bork's recognition that the framers never

intended to allow Congress to use the "exceptions" clause to

deprive the Supreme Court of jurisdiction to decide constitutional

issues obligated him to tell the Conservative Digest (as he

told the Senate) that whether or not conservatives agree with

him on the issue, his theory of constitutional interpretation

would not permit Congress to go beyond the framers' intent.

Yet he pointedly said he was "in balance" on the subject.

Surely, it was an answer the readers of Conservative Digest

would appreciate. But the answer was disloyal to Bork's

representations at his confirmation hearings and to his own

forcefully argued judicial philosophy.

We cannot know where Judge Bork stands on the issue of

congressional control of the Supreme Court's appellate

jurisdiction. But we can know that he is willing to adjust

his position depending on the identity of his audience and in

a manner that flatly contradicts his professed view of the

judge's proper role.

V. JUDGE BORK'S JUDICIAL PHILOSOPHY

Enough has been written in this essay about Bork's

theory of constitutional construction not to require further

elaboration here. We do not suggest that in deciding whether

*°"The Constitution, Original Intent, and Economic Rights,
supra note 40, at 827.
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to confirm or reject the Bork nomination the Senate make a

choice among competing judicial philosophies or theories of

constitutional meaning. We concentrate here only on Bork's

particular views and conclude that these are radical. They

may account for his extreme positions on substantive constitutional

issues and his wholesale rejection of many Supreme Court

decisions protecting the rights of Americans.

This is not a contest, as some would have it, between those

who want judges to "interpret" the law and those who urge an

authority to "make" law. Unless only a single meaning of a

constitutional phrase is possible, judges always "make" law.

When multiple, competing meanings can validly be given to the

same constitutional phrase, a judge, simply by choosing one

defensible meaning over another one, makes law in the sense that

he or she installs one legal rule rather than the other rule.

The question is not whether judges interpret or make law but

rather the tools they will use as they go about the business

of interpreting language (most critically constitutional

language). This is what the art of judging is all about.

In interpreting the Constitution, Bork condemns resort to

morality on the ground that this will put the judge in the

position of substituting his own values for those of the framers,

a result that he says "cannot be squared with the presuppositions

of a democratic society."*1 Guided by \this philosophy, Bork

can see no legal difference between the claim of an electrical

"'•"Neutral Principles", supra note TO, at 6.
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company against an antipollution law and the claim of a married

couple against a statute that criminalizes their use of birth

control devices (see supra at xx-xxi). This philosophy has also

led Bork to find no warrant in the Equal Protection Clause to

subject legislation containing gender-based distinctions to

heightened scrutiny. (See supra at xxii). And this same

philosophy has caused Bork to conclude that there is no way,

consistent with democracy and neutral principles, for a judge

to uphold the claim of a black man or woman who wants the

judge to refuse to enforce a racially restrictive agreement.

In order to accept such a claim, Bork has said, the judge

would have to decide when equality is more important than

liberty. A judge, he has argued, has no way to decide that

issue based on the constitutional language. (See supra at

xiii-xiv). Finally, Bork's value-free judicial philosophy has

led him to conclude that the First Amendment only protects

speech that is "explicitly political," and not speech that is

"scientific, educational, commercial or literary." Bork has

made feeble attempts to move away from this assertion, but has

continued to emphasize the primacy of political speech and to

recognize protection for a few other kinds of speech only to

the extent they "are central to democratic government."

The moral skepticism revealed in Bork's judicial philosophy

is confirmed elsewhere in his professional pronouncements. It

was Bork who, in 1963, refused to concede that the "scale of

preferences" of those who supported the civil rights acts could
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be "rooted in a moral order." Indeed, for Bork, the freedom

to discriminate was deserving of more legal protection than

was the victim of the discrimination. Any effort to invade

that freedom through legislation revealed a "principle of

surpassed ugliness." (See supra at viii). More than two

decades later, Bork opined that the "effort to create

individual rights out of a general, abstract, moral philosophy,

I think is doomed to failure from the beginning because I

don't think there is any version of moral philosophy that can

claim to be absolutely superior to all others.""^ In a 1986

article, Bork rejected the idea that judges should even be

"guided by some form of moral philosophy," which he saw as

"typically inadequate to the task."*3 And in the same

article he described the judge's task as essentially to work

out a syllogism. The Constitution provides the judge "not

with a conclusion but with a major premise. That premise

states a core value that the framers intended to protect.

Tne intentionalist judge must then supply the minor premise

in order to protect the constitutional freedom in circumstances

the framers could not foresee. Courts perform this function

all the time. Indeed, it is the same function they perform

when they apply a statute, a contract, a will, or indeed, a

Supreme Court opinion to a situation the framers of those

""An Interview with Robert H. Bork", Judicial Notice.
(reprint June 1987), at 4.

*"3"The Constitution...", supra note 40, at 825.
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documents did not foresee."*"* In performing these tasks,

however, reliance on moral philosophy and moral reasoning is

forbidden.

One can support the idea that judges must draw the values

they enforce from the Constitution and still expect that they

will be able to refer to principles of moral philosophy in the

wise performance of that task. The two are not incompatible.

It is Bork's conclusion that they are incompatible that makes

him an unsuitable Supreme Court nominee and has put him

beyond the pale on important constitutional questions.

Shelley v. Kraemer, the case involving the racially restrictive

covenant, provides an excellent example. The contest in Shelley

was between liberty and equality. Both values are recognized

in the Constitution. Upholding either would not require the

judge to substitute his or her own personal morality. But

Bork thinks the judge cannot even make a principled choice

between these two constitutional values because he has no

measure that will enable him to discover, in a case like

Shelley, which value ought to prevail. Moral philosophy and

moral reasoning adequately provide that measure. Their wise

employment is essential to the art of judging, especially at

the Supreme Court level. A refusal to use them leads to

intellectual bankruptcy and judicial paralysis. This,

indeed, is where Bork's analysis of Shelley took him.

**Id. at 826.
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For Bork, a judge's job is to engage in historical, value-

free detective work, which requires only that he apply a syllogism

in order to discover the scope and requirements of constitutional

language. This view of the judicial role may explain some of

Bork's farfetched ideas, but it is not what we want or have a

right to expect from a Supreme Court Justice. The framers, who

made repeated reference to moral philosophy, would surely be

astonished to learn that the interpretation of their remarkable

document was to be pursued in a moral vacuum. Such an approach

is the exact opposite of what humane judging requires. It is

an abdication of judicial responsibility, not its fulfillment.

Moral reasoning and the judicial role are not enemies, not m

the American system of government. They are inseparable.

The poverty of Bork's approach is further revealed in his

willingness to equate the Constitution with a contract, statute

or will. He wrote that a judge performs the "same function"

when interpreting each document. But surely we expect something

different when a judge interprets our Constitution than when

he or she construes a will or a contract. It is Bork's

inability to appreciate that difference that is so startling.

Bork's approach to constitutional interpretation is essentially

mechanical. It lacks wisdom. It is unacceptable.

VI. BORK AND WATERGATE

As Acting Attorney General, Bork fired Special Prosecutor

Archibald Cox, on orders from President Nixon, on October 19,
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1973. Bork has defended this act by saying that the President

was authorized to fire Cox, who was an employee of the Justice

Department at the time, and that in any event the discharge did

not interfere with the ongoing investigation of the President,

which Bork authorized to continue. Bork's conclusion about the

legality of the President's order was later rejected by a federal

judge, but Bork is not to be faulted for mispredicting the

law in this uncertain area. There are, however, two other

disturbing aspects to the Watergate episode that cast doubt

on Bork's fitness for the high Court.

Even if the President is otherwise authorized to fire an

Executive Department employee or to instruct a supervisor of

the employee to do so, that authority cannot be used to

accomplish an illegal goal. To take a hypothetical case, if

the President attempted to cause the discharge of a federal

prosecutor in exchange for a bribe from a man the prosecutor

was aggressively investigating, the President would be acting

illegally, even if he would otherwise have had authority to

fire the prosecutor. Any lawyer who carried out the President's

goal when he knew or should have known about the President's

illegal purpose, would at the very least be acting unethically

and, depending on the state of his knowledge, might also be

guilty of a crime.

Cox was fired after he had won an appeal in the Court of

Appeals (the court on which Bork now sits) requiring the President

to deliver secret tape recordings to a lower court in
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response to a subpoena from Cox's office. After this

victory, the President instructed Cox to drop his effort to

get the tapes. Cox refused. The President then sought to

have Cox fired. The President's obvious purpose was to avoid

having to comply with a court order. His ultimate goal, as

we know today and as many then suspected, was to obstruct justice.

If Bork knew or should have known about the President's

ultimate goal, he could not, as the President's lawyer, ethically

have helped him fire Cox. It would not matter that under other

circumstances the President would have had this authority. The

question is why the President ordered Cox fired when he did and

what Bork knew or should have known about the President's

reasons. At a time when millions of people in the nation had

deep suspicions about the President's motives — as the reaction

to the discharge immediately revealed — what did Bork think?

What did he do to assure himself that the President's goals were

lawful?

Bork has cited, as proof that he was not trying to help

the President obstruct the Special Prosecutor's investigation,

the fact that he immediately ordered the investigation to

continue. He testified to the Senate committee considering

his nomination to this present seat that on the day after the

Cox discharge he told his subordinates that he "wanted them

to continue as before with their investigations and with

their prosecutions, that they would have complete independence,

and that I would guard that independence, including their
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right to go to court to get the White House tapes or any

evidence they wanted. Therefore, I authorized them to do

precisely what they had been doing under Mr. Cox."*° Bork

also emphasized that he later named a new Special Prosecutor,

Leon Jaworski, and made the same representations to him.

In fact, the record belies Bork's testimony. The day after

Cox was fired, Bork abolished the Special Prosecutor's office

and did not reestablish it and appoint Jaworski until

November 2, a week after President Nixon, reacting to public

pressure, agreed to accept a new Special Prosecutor.

Furthermore, Bork's subordinates at the time have denied that

the day after he fired Cox he guaranteed them independence

and promised to guard their right to go to court to get the

tapes. In fact, it defies belief to suggest that Bork

authorized pursuit of the White House tapes the day after he

fired Cox because Bork justified the decision to fire Cox by

citing the authority of the President to direct Cox to desist

from attempting to obtain the tapes.**"

The Watergate episode, then, reveals two reasons to be

cautious about Bork's nomination. First, he appears to have

misdescribed to the Senate his actual role in the Cox affair.

Second, he has not yet explained what it is he reasonably

believes was President Nixon's purpose in ordering him to fire

"""Confirmation of Federal Judges, supra note 8, at 9.

**Anthony Lewis, "Bork and Watergate", New York Times, Aug.
23, 1987, sec. 4, page 23; Nina Totenberg, "All Things
Considered", (NPR broadcast, Aug. 26, 19E7).
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Cox. Unless we know what he believed that purpose to be, we

cannot know if, as the President's lawyer, Bork acted ethically

and legally in carrying out his,client's order.

CONCLUSION

The issue for the Senate is not whether the President of

the United States may nominate a conservative to the Supreme

Court. It is not whether Robert Bork would vote the correct

way on any currently debated constitutional issue. And it is

not whether Bork is "brilliant", or "independent", or

"outspoken". Robert Bork should not be confirmed for the

Supreme Court for wholly unrelated reasons.

Bork's views about the constitutional freedoms of Americans

- what they are and what they should be - are extreme, inflexible,

doctrinaire, and unacceptable. The radical constitutional

theories he has espoused in great and forceful detail are

harmless, so long as he does not have the power to impose

them. On the Court he would. Bork's theories overwhelm

common sense and our common heritage. In his rush to identify

the forest of constitutional theory, Bork has repeatedly

missed the trees of liberty.

No effort by Bork to distance himself from his views should

be tolerated. As this essay shows, Bork is quite facile at

tailoring his views to his audience. We think it plain that

Bork has twice done just that with the very Committee that will

examine him.
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Bork's so-called neutral approach to judging makes him a

poor choice to serve as a final guardian for Americans who depend

on the federal courts, and ultimately the Supreme Court, for

the promises and protections of the Bill of Rights. Bork's

neutrality is a mask for abdication of the responsibility to

]udge.

Blacks, women, dissenters, and political and social

minorities -a core constituency of the Bill of Rights - are

especially vulnerable under Justice Bork.

Independent of Bork's views, his chameleon-like repackaging

of his constitutional theories to appease the listener of the

moment raises grave doubts about his candor. However witty and

disarming these presentations may be, they are startling in their

frequency and in the apparent lack of speaker embarrassment.

Not only do Bork' s views change, but. so has his explanation

of how he came to reach them. Kis insistence that the

Indiana Law Journal article was merely an "academic exercise"

by someone "entering a field for the first time" is directly

contradicted by the fact that the article had a seven year

gestation period and contained what he later described,

(though now to an archly conservative audience) as his

"finally worked out...philosophy."

Bork's character is further called into question by his

behavior during the Watergate period. That behavior leaves too

many unanswered questions. His apparent misdescription of his

conduct in the same period raises other troubling questions.
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We believe these reasons, cumulatively, provide more than

ample justification for a conscientious Senator, attentive to

his or her advise and consent responsibility, to vote no on the

nomination of Judge Robert Bork to the Supreme Court.

Stephen Gillers*

•Professor of Law, New York University Law School
Board Member, Supreme Court Watch, The Nation Institute
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FREEDOM OF SPEECH

Introduction

In 1971, writing as a professor, Bork presented a theory of

the First Amendment which suggests that it guarantees protection

of political speech only, and even then, only speech that is not

radical in its conclusions. In this view, speech advocating

revolution or the violation of any law could be legally suppressed,

and speech calling for civil disobedience would not be protected.

Furthermore, literary, scientific, artistic, and non-political

intellectual speech could be restricted or censored by the government

without violating the First Amendment. In 1984, responding to

criticism of his interpretation of the First Amendment, Judge

Bork stated that he now recognized that the freedom of speech

must cover moral and scientific debate as well as explicitly

political expression.

However, questions remain over the extent to which Judge

Bork has abandoned the First Amendment theory he advocated

earlier in his career. It is unclear whether he would tolerate

forms of dissent which advocate overthrow of the government or

violation of the law, and whether he would allow government

suppression of speech that is not explicitly political. It is

clear from his judicial opinions that he will allow the government

to restrict certain types of peaceful political protest, a

position that particularly disadvantages tnose without access to

the print or electronic media. In decisions concerning the

F.C.C. fairness doctrine he has shown a disregard for the
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public's right to have open and vigorous debate on public issues.

In limiting libel suits, Judge Bork has protected the right of

the press to voice opinions about political figures. However,

while he has written a libel opinion that might seem favorable to

the press, he has generally ruled against plaintiffs seeking to

assert their right to freedom of speech and has taken positions

that would limit public debate, even on political issues.

I. First Amendment Theory

Applying his general theory of constitutional interpretation,

Judge Bork concluded, in his most comprehensive discussion o.f

free speech rights, that because the text and history of the

First Amendment give little guidance as to its proper interpretation,

the only legitimate theory for protection of speech must be

derived from the governmental structure established by the

Constitution.1 Eork clearly stated what he believed to be the

implications of his theory:

Constitutional protection should be accorded only to
speech that is explicitly political. There is no basis
for judicial intervention to protect any other form of
expression, be it scientific, literary or that variety
of expression we call obscene or pornographic.
Moreover, within that category of speech we ordinarily
call political, there should be no constitutional
obstruction to laws making criminal any speech that advocates
forcible overthrow of the government or the violation
of any law.=

In 1984, Judge Bork indicated that he has not abandoned his

1Bork, "Neutral Principles and Some First Amendment
Problems", 4 7 Ind. L. J. 1 (1971).

3Id. at 20.
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theory but has modified its implications somewhat. He wrote: "I

have long since concluded that many other forms of discourse,

such as moral and scientific debate, are central to democratic

government and deserve protection.... I continue to think that

obscenity and pornography do not fit this rationale for protection.

However, this is hardly reassuring for those concerned about the

protection of First Amendment values.

Judge Bork has not publicly retracted his position that

neither literary "expression nor speech that advocates overthrow

of the government or violation of a law are protected by the

First Amendment. He would apparently sweep aside fifty years cf

doctrinal development, culminating in Brandenburg v. Ohio."* which

held that the government may forbid the advocacy of force and

lawlessness only where its direct purpose and likely result is

imminent lawless action. If judges were to follow Bork's 1971

analysis and protect only speech that they consider explicitly

political, First Amendment freedoms would be seriously compromised.

Judge Bork has not been presented with a case involving seditious

libel or the advocacy of civil disobedience. Thus, as a judge,

he has not had occasion to define the limits of his theory. Even

within the category of explicitly political speech, however,

Bork's opinions have favored government regulation.

3"Judge Bork Replies"', 70 Am. Bar Assoc. J. 132 (1984). See
also, R. Bork, Tradition and Morality in Constitutional Law 3-4
(1984) (arguing that state should be allowed to prohibit public
display of an obscene word; criticizing Cohen v. California, 403
U.S. 15 ( 1971 )).

*395 U.S. 444 (1969).
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II• Government Restriction of Political Protest

Five cases involving political protest in Washington, D.C.

have come before Judge Bork. The most important of these, Finzer

v. Barry," demonstrates that Judge Bork does indeed wish to

ignore "the dramatic developments in our first amendment jurisprudence

during these five decades".*" At issue was a statute barring

demonstrations critical of a foreign government within 500 feet

of an embassy. Father Finzer and the Young Conservative Alliance

wished to carry signs critical of the Soviet Union and Nicaragua

in front of those government's respective embassies. The D.C. Court

of Appeals had upheld the same statute as constitutional in 1938

when citizens wished to criticize the German government.''

Judge Bork upheld the statute on the grounds that a content-

based restriction on political speech critical of foreign

governments is necessary to honor the law of nations. The

judiciary, he argued, should defer to the political branches as

it is a matter of foreign policy. One serious problem with this

position is that it violates Supreme Court precedent with regard

to viewpoint-based discrimination. Bork reasoned that because

the statute applies equally to all embassies, there is no

restriction on the basis of political viewpoint. However, only

demonstrations critical of foreign governments are prohibited;

"798 F.2d 1450 (D.C. Cir. , 1986) cert, granted 107 S. Ct.
1282 (1987).

"Id. at 1500 (Wald, J., dissenting).

yFrend v. United States, 100 F.2d 691 (D.C. Cir., 1938)
cert, denied 306 U.S. 640 (1939).



5140

5

supportive demonstrations are allowed. A statute which requires

a person to get a permit when he wants to display a sign which

protests the policies of a foreign government but does not

require him to get a permit when he wants to support that government's

policies is, on its face, a statute which discriminates on the

basis of viewpoint and appears to strike at the indisputable core

of the First Amendment. It puts greater obstacles in the way of

people who want to express one viewpoint on a political issue in

a public forum than it does on people who want to express an

opposing viewpoint. The Supreme Court has recently reaffirmed

that government regulations that attempt to suppress a particular

point of view violate the First Amendment." Even if the

government were to ban all demonstrations, whether supportive or

critical, the question remains whether tne government interests

in security, or in honoring treaty obligations, are genuine and

sufficiently great to justify curtailment of the right to express

political dissent. As Judge Wald points out in her dissenting

opinion m Finzer. resolution of this issue has "nothing to do

with judicial deference to assessments of the other branches on

matters of foreign affairs."" It is the responsibility of the

Dudiciary to balance the requirements of the First Amendment with

international law concerning appropriate safeguarding of foreign

embassies. Judge Bork's argument of deference to the executive

"See Cornelius v. NAACP Legal Defense and Education Fund.
105 S. Ct. 3439 (1985 ) .

"Finzer, 789 F.2d at 1478 (emphasis in original).
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in this case is an insidious attempt to abdicate judicial respon-

sibility and circumvent First Amendment precedent. The Supreme

Court, having accepted the case for review next term, has a

chance to rectify these errors.

In another case involving strategically located demonstrations,

Judge Bork joined a dissenting opinion by Judge Scalia which held

that a regulation prohibiting camping in certain D.C. parks did

not unconstitutionally burden the First Amendment rights of

homeless people who wanted to sleep in the park as a symbolic

expression of their plight.10 Although the Supreme Court agreed

with the disjointing judges that the regulation was constitutional,

they did do on narrower grounds, without accepting Judge Scalia's

analysis that symbolic speech deserves no First Amendment

protection.

;In White House Vigil for ERA v. Watt,11 the plaintiffs

challenged regulations that prohibited them from carrying parcels

of leaflets to hand out while demonstrating in front of the White

House. The majority, noting that "we must balance the concerns

of defendants responsible for the safety of the President and the

established right of citizens to petition for a redress of

grievances at a site uniquely adapted to their needs,"1= authorized

10Commur.itv for Creative Non-Violence v. Watt, 703 F.2d 586,
622 (D.C. Cir. 1985) (Scalia, J. dissenting) rev'd 468 U.S. 288
(1986).

X1717 F.2d 568 (D.C. Cir. 1983), modified 746 F.2d 1518
(1984 ) .

1=Id. at 570.
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the District Court to allow demonstrators to carry parcels of

leaflets to hand out while demonstrating. Judge Bork, on the contrary

noted that he would implement the regulations at issue without

modification, thus placing burdensome restrictions on the

demonstrators' right to freely communicate political protest.'13

Judge Bork also joined the opinion in Juluke v. He-del.1*

upholding the very same parcels regulation. The plaintiffs in

Juluke were homeless people wishing to protest the closing of

their shelter. The "parcels" involved were folding chairs that

they had brought with them to sit on just outside the White House

gate.

Finally, Judge Bork wrote the majority opinion in Lebron v.

Washington Metro. Area Transit Authority.1" The case arose when

the transit authority refused to rent display space to an artist

wishing to display a poster critical of the Reagan administration

on the ground that the poster was misleading. Although citing

generous language that political speech must be protected, and

ruling in favor of the artist, Bork's opinion suggested that the

transit authority could avoid displaying the poster by henceforth

carrying out a policy of refusing to accept political advertising

in general. Lebron, 749 F.2d at 899. The opinion demonstrates

an aversion to censorship of particular political viewpoints but

not a commitment to protecting robust public debate.

13Id. at 573.

14811 F.2d 1553 (D.C. Cir. 1987).

1 = 749 F.2d 893 (D.C. Cir. 1984).
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A willingness to restrict political protests and symbolic

speech, as demonstrated by Judge Bork's decisions, cuts off the

only avenues of peaceful protest for those without money or

political influence. Furthermore, symbolic speech and strategically-

located picketing make important contributions to public debate.

As Judge Wald pointed out in Finzer:

[L]imiting speech addressed to foreign embassies will
inevitably affect the competition of ideas in the
United States. Current anti-apartheid protests in
front of the South African embassy are very much a part
of the domestic political debate about appropriate
United States responses to the South African regime.1*

Judge Bork has proven that he has no qualms about limiting

political protest whenever a superficially neutral purpose or

interest is asserted by the government.

III. Other Political Speech Cases

In Abourezek v. Reagan.17" Judge Bork wrote a dissenting

opinion arguing that the State Department should have the right

to exclude aliens from visiting the United States, despite the

fact that Congress passed the McGovern Amendment which provides

that visas may not be denied solely on the basis of an individuals

membership in a particular organization. The plaintiffs were

American citizens who had invited certain foreigners (two Cubans,

a Nicaraguan, and an Italian) to deliver lectures and discuss

political issues. They maintained that exclusion of these

**Finzer. 798 F.2d at 1487 (emphasis in original).

17785 F.2d 1043 (D.C. Cir.), cert, granted. 107 S.Ct. 666
(1986). This case is also discussed in the section on Foreign
Affairs, infra, at 101-103.
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foreigners violated Americans' First Amendment right to engage in

political discourse. The majority held that by denying the

visas, the executive was evading the plain congressional intent

of the McGovern Amendment. They noted that Judge Bork's approach

gave the State Department "precisely the power that the McGovern

Amendment was intended to revoke."1" Thus, Judge Bork was

willing to defer to executive power and allow the State Department

to limit public political debate, disregarding both statutory and

constitutional rights.

Political expression was also at issue in Block v. Meese,1T

where Judge Bork joined an opinion by Judge Scalia holding that

government reporting requirements compelling the disclosure of

each t.v. station, theater, or private organization showing

certain films that the government has labelled as political

propaganda, do not violate First Amendment rights to disseminate

or receive ideas in private. The court did not consider whether

the reporting requirements had the effect of limiting the

distribution of such films by intimidating those who might

otherwise show them.

IV. F.C.C. Regulation of Electronic Media

The policies of the Federal Communications Commission have

l"ld. at 1058 n.20.

x"193 F.2d 1202 (D.C. Cir. 1986). A case involving ->.
different challenge to the same regulations was reviewed by the
Supreme Court. See Meese v. Keene. 107 S. Ct. 1862 (1987)
(government's use of term "political propaganda" does not impede
access to speech protected by the First Amendment), reversing 619
F. Supp. 1111 (E.D. CA. 1985).
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important implications for First Amendment values to the extent

that they expand or contract opportunities for the expression of

diverse views. In this area, the Supreme Court has identified

the collective right of the public to have access to a wide range

of views as the central First Amendment value, rather than any

particular individual's right to express his or her view.20 The

fairness doctrine, requiring radio and television broadcasters to

"afford reasonable opportunity for the discussion of conflicting

views on issues of public importance."31 was, until its recent

repeal by the F.C.C., one of the Commission's means of fulfilling

the public's need to be informed. Additional regulations have

had the same goal. Judge Bork's decisions in this area, which

exhibit a consistent deference to FCC discretion, has allowed the

administration to carry out a sweeping deregulation campaign

without due consideration of its impact on First Amendment

interests.

In Telecommunications Research and Action Ctr. v. F.C.C.,=a

Judge Bork held that because Congress had never expressly

codified the fairness doctrine, the Commission was free not to

apply it to teletext services, even though, for First Amendment

purposes, that medium is indistinguishable from television and

=oSee Red Lion Broadcasting Co. v. FCC, 395 U.S. 367, 390
(1969).

= l47 C.F.R. 73 . •> 91 0 (1985).

33801 F.2d 501, reh'q denied, 806 F.2d 1115 (D.C. Cir.
1986), petition for cert, filed. 55 U.S.L.W. 3669 (U.S. Mar. 31,
1987) (No. 86-1 371 ) .
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radio. Judge Bork's decision argued that because Congress

approved the fairness doctrine in the form of a disclaimer,

(stating essentially that nothing in this law revokes the

fairness doctrine), rather than an affirmative command, the FCC

was free to repeal it. Judges dissenting from the denial of

rehearing called this interpretation "flatly wrong", and contrary

to legislative history, Supreme Court interpretations, and prior

D.C. Circuit decisions.33 Judge Bork's opinion in this case

apparently gave the F.C.C. the green light to go ahead and repeal

the doctrine.

In two other cases, Judge Bork has written opinions upholding

the F.C.C.'s deregulation of radio broadcasting, eliminating

requirements designed to ensure that stations meet their statutory

public interest obligations.3"* Judge Bork's decisions on the

fairness doctrine and on F.C.C. regulation disregard the importance

of the public's access to a wide variety of viewpoints. Although

his general theory of the First Amendment suggests that public

discourse on political issues should not be inhibited, in

practice he has ruled in ways that restrict, rather than expand,

public debate.

V. Libel

In contrast to his views which allow the government to quash

political protest by disadvantaged or less powerful groups, Judge

"Telecommunications. 806 F.2d at 1116.

a*See Black Citizens for a Fair Media v. F.C.C, 719 F.2d
407 (D.C. Cir. 1983); Office of Communication of United Church of
Christ v. F.C.C.. 707 F.2d 1413 (D.C.Cir. 1983).
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Bork has upheld the right of the press to engage in criticism of

political figures, largely unfettered by private citizens' libel

suits. In a concurring opinion in Oilman v. Evans," he proposed

a theory which would give the press unprecedented protection with

regard to what it says about public figures who voluntarily enter

public political debate. To justify this move, Bork had to

abandon judicial restraint and argue that although the framers

apparently did not envision libel actions as a major threat to

freedom of the press, changed conditions require the adaptation

of judicial doctrines.=* Moreover, he admitted that his theory

would violate his general judicial philosophy by "admitting into

the law an element of judicial subjectivity."37'

In an earlier libel case, although allowing the plaintiff to

proceed, Judge Bork warned that libel suits can threaten the

independence of the press and lead to self-censorship.=<B He also

wrote opinions for the court in two other libel suits properly

dismissed on jurisdictional grounds.3^

"750 F.2d 970, 993 (D.C. Cir. 1984).

=*Id. at 995-96.

"Id., at 997.

"McBride v. Merrell Dow, 717 F.2d 1460, 1466 (D.C. Cir.
1983) (published statement that expert witness received $5000 per
day for testifying in court may have defamatory meaning, hence it
was inappropriate to dismiss for failure to state a claim).

""See Moncrief v. Lexington, 807 F.2d 217 (D.C. Cir. 1986)
(nonresident newspaper publisher sending allegedly libelous
article into District of Columbia is not thereby subject to
District's long-arm statute and federal court in D.C. does not
have personal jurisdiction over publisher); McLaughlin v.
Bradlee. 803 F.2d 1197 (D.C. Cir. 1986) (fourtn lawsuit arising
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Judge Bork's opinions in libel cases have argued in favor of

substantial protection for the press, but only in a limited range

of circumstances; namely when the press criticizes an individual

who has entered a political arena. Despite the rhetoric of Judge

Bork's opinion in Oilman, and his own commentary on that opinion

in which he claimed that "in an opinion like Oilman... I think I

am defending the central meaning of the First Amendment...."30

in reality his position, at its most generous, is simply that "we

ought to accept the proposition that those who place themselves

in a political arena must accept a degree of derogation that

others need not."31 Such a proposition may protect the press,

but it hardly qualifies Judge Bork to claim that he is a champion

of the First Amendment.

Conclusion

Judge Bork has considered government restrictions on

political expression on seven different occasions. Only once did

he rule that the First Amendment's protection of the freedom of

speech requires overturning the regulation. He has repeatedly

upheld laws preventing peaceful methods of protest on rather

minimal grounds of governmental convenience. He has also argued

for deference to the executive's attempts to limited United

from same events and raising same claims is barred by collateral
estoppel; issues have already been litigated).

30"An Interview With Judge Robert H. Bork", Judicial Notice,
(reprint June 1987) at 11.

31011man. 750 F.2d at 1002.
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States citizens' access to the political ideas of certain

foreigners, and shown a willingness to allow foreign policy

concerns to limit peaceful protests in front of embassies in the

United States. These decisions demonstrate that even within what

Judge Bork considers the core of the First Amendment, he has been

reluctant to restrain government action that inhibits speech.

Judge Bork's interpretation of the First Amendment also raises

serious questions about the extent to which he would protect non-

political speech-
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EMPLOYMENT DISCRIMINATION. EQUAL PROTECTION
AND AFFIRMATIVE ACTION

Introduction

At a time when black and white opponents of segregation and

racial discrimination were literally risking their lives to

extend the constitutional guarantee of equal protection of the

laws to all citizens regardless of race, Judge Bork was concerned

about the rights and freedoms of those who wished to maintain

segregation. He was opposed to the 1964 Civil Rights Act in part

because it limited the freedom of businesses to discriminate.

What is most significant about Judge Bork's views on employment

discrimination, equal protection, and affirmative action is that

today he continues to maintain an extreme position on issues of

equality, drastically limiting the scope and meaning of statutory

and constitutional guarantees. He has indicated that the equal

protection clause should apply to blacks only, and not to women.

His application of the Clause to other ethnic minorities is

unclear. Bork questions the very basic assumption that all racial

groups are essentially equal, arguing that legal policies

regarding equality should take into account the fact that

cultural diversity leads to different ethnic groups having

different talents. His major opinion interpreting Title VII of

the Civil Rights Act, a dissent in Vinson v. Tavlor,1 was

overruled by the Supreme Court on three main issues in an opinion

written by Justice Rehnquist. Bork's dissent in Vinson is the

1760 F.2d 1330 (D.C. Cir. 1985), aff'd sub nom.
Savings Bank v. Vinson. 106 S.Ct. 2399 (1986).
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only opinion in which he has discussed at any length, the merits

of an employment discrimination or equal protection claim. Thus,

to evaluate his position in this area it is necessary to draw on

academic writings, speeches, and other public records indicating

Bork's views.

I. Judge Bork's Early Views

In 1963 Bork opposed the Civil Rights Act on the grounds

that private individuals and businesses should have the freedom

to discriminate against certain racial groups. In an article in

New Republic he wrote that the legislation:

means a loss in a vital area of personal liberty... The
legislature would inform a substantial body of the
citizenry that in order to continue to carry on the
trades in which they are established they must deal
with and serve persons with whom they do not wish to
associate.2

Moreover, he argued that the principle behind the Civil Rights

Act is too expansive:

If it is permissible to tell a barber or a rooming
house owner that he must deal with all who come to him
regardless of race or religion, then it is impossible
to see why a doctor, lawyer, accountant, or any other
professional or business man should have the right to
discriminate.... Nor does it seem fair or rational,
given the basic premise, to confine the principle to
equal treatment of Negroes as customers. Why should
the law not require not merely fair hiring of Negroes
in subordinate positions but the choice of partners or
associates in a variety of business and professional
endeavors without regard to race or creed?....It is
difficult to see an end to the principle of enforcing
fair treatment by private individuals.3

=Bork, "Civil Rights - A Challenge", New Republic. Aua. 31
1963 at 22.

3Id.
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Likewise, in 1964 Bork argued that because the Civil Rights Act

is so expansive, it is unenforceable. He wrote:

The fair employment section even outlaws discrimination
by reason of sex....This attempt to enforce fair
treatment for almost every conceivably disadvantaged
group would completely overload the enforcement
machinery.*

These views demonstrate at the very least, an extreme insensitivity

to the situation of women and ethnic minorities. Bork did not

feel compelled to publicly retract these arguments until, facing

confirmation as Solicitor General in 1972, a Senator questioned

his ability to enforce the Civil Rights Act.3 Bork's complete

retraction was as follows:

I should say that I no longer agree with that article
and I have some other articles that I no longer agree
with. That happens to be one of them. The reason I do
no agree with that article, it seems to me I was on the
wrong tack altogether. It was my first attempt to
write in that field. It seems to me the statute has
worked very well and I do not see any problem with the
statute, and were that to be proposed today I would
support it.*

This statement must be measured against Bork's more recent public

statements, and his judicial opinions.

Anticipating his later opposition to affirmative action, in

1968 Bork argued that Black people need to create their own

businesses. Rather than encourage integration, Bork stated that:

*Bork, "Against the Bill", The Chicago Tribune, Mar. 1, 1964
at pg. 1 col. 1 and pg. 8, col. 1.

"See Nominations of Joseph T. Sneed to be Deputy Attorney
General and Robert H. Bork to be Solicitor General, Hearings
before the Senate Comm. on the Judiciary, 93rd Cong., 1st Sess.
14-15 (1973 ) .

*Id. at 14.
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Only with the development and expansion of black
capitalism will Negroes be brought into the main
economic stream.... Nothing is to be gained and much
may be lost if public figures continue, for instance,
to lay all of the Negroes' problems at the door of
'white racism1J

It is interesting that Bork apparently now opposes the use of

quotas and goals in federal programs which were designed to aid

the minority business enterprises that have been established.

II. Judge Bork's Present Views

More recently, Judge Bork has stated that he opposes the use

of racial or ethnic preferences in creating a remedy for past

discrimination. His reasoning is not simply that the use of

racial preferences is always harmful. Bork disagrees with the

fundamental proposition that equal opportunity and the elimination

of racial discrimination against ethnic minorities will lead to a

more integrated society. Commenting on the Supreme Court's Bakke

decision, Bork stated that affirmative action:

may be reckless in the chances it takes with the future
of this society. The policy of affirmative action ...
assumes that, if there is no societal discrimination,
every race and ethnic group would achieve proportional
representation in every field. There is no reason to
suppose any such thing to be true. The world does not
work that way. Group cultures differ and that leads to
differing interests and differing talents."

This view has significant implications, in as much as one

assumption in employment discrimination law is that all races and

ethnic groups have roughly the same distribution of qualities and

''Bork, "Why I am for Nixon", New Republic. June 1, 1968 at
19, 21.

"Bork, "A Murky Future", Regulation, Sept./Oct. 1978 at 38.
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potentialities. Particularly in entry-level jobs, the virtual

absence of minority employees from a particular type of employment

is assumed to demonstrate a discriminatory motive on the part of

the employer."" Indeed, the Supreme Court has stated:

[l]t is ordinarily to be expected that nondiscriminatory
hiring practices will in time result in a work force
more or less representative of the racial and ethnic
composition of the population in the community from
which employees are hired. Evidence of long-lasting
and gross disparity between the composition of a work
force and that of the general population thus may be
significant even though «703(j) [of Title VII] makes
clear that Title VII imposes no requirement that a work
force mirror the general population.10

By emphasizing that different group cultures lead to "differing

interests and differing talents," Bork is apparently sympathetic

to arguments that ethnic minorities or women are underrepresented

in certain occupations because culturally they are, for example,

less intellectual cr not as ambitious as whites or males. Does

this view require that employment discrimination plaintiffs prove

that their race or ethnic group is equally talented before they

are permitted to use statistics of underrepresentation in the

workforce as evidence of discrimination? Bork's understanding of

cultural diversity appears to blame the victims of discrimination

before they have a chance to demonstrate how individual or

institutional discrimination has worked against them.

Ill. Sexual Harassment as Sex Discrimination

In an opinion dissenting from the D.C. Circuit's decision

""International Brotherhood of Teamsters v. U.S., 431 U.S.
324 (1977).

loId. at 340 n.20.
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not to rehear Vinson v. Taylor,11 Judge Bork made three arguments

which were flatly denied by the Supreme Court. Bork suggested

that Title VII of the Civil Rights Act, which outlaws employment

discrimination, was never meant to cover sexual harassment.12 On

appeal to the Supreme Court, Justice Rehnquist wrote the opinion

for the Court, stating: "Without question, when a supervisor

sexually harasses a subordinate because of the subordinate's sex,

that supervisor 'discriminate[s]' on the basis of sex."13

Secondly, Judge Bork argued that a plaintiff's voluntariness

in participating in sexual activity is a defense to a charge of

sexual harassment. He wrote:

According to the panel opinion, when an employee
charges sexual harassment in the workplace, the
supervisor charged may not prove that the sexual
behavior, far from constituting harassment, was
voluntarily engaged in by the other person, nor may the
supervisor show that the charging person's conduct was
in fact a solicitation of sexual advances. These
rulings seem plainly wrong. By depriving the charged
person of any defenses, rhey mean that sexual dalliance,
however voluntarily engaged in, becomes harassment
whenever an employee sees fit, after the fact, so to
characterize it.

In this case, evidence was introduced suggesting that
the plaintiff wore provocative clothing, suffered from
bizarre sexual fantasies, and often volunteered
intimate details of her sex life to other employees at
the bank. While hardly determinative, this evidence is
relevant to the question of whether any sexual advances
by her supervisor were solicited or voluntarily engaged

11760 F.2d 1330 (1985) (denial of rehearing en bane), aff'd
sub nom. Meritor Savings Bank v. Vinson, 106 S. Ct. 2399 (1986).

LaVinson, 760 F.2d at 1333 n.7.

L3Vinson. 106 S. Ct. at 2404.

3-375 0 - 8 9 - ^ 0
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in.l*

The Supreme Court held that while evidence of the plaintiff's

allegedly provocative speech or dress is admissable, the correct

inquiry is whether the sexual advances were unwelcome, not

whether the plaintiff's conduct was voluntary.13 The plaintiff

only needs to prove that she indicated that the sexual advances

were unwelcome because a sexual harassment claim is based on the

assertion that the employer has created a hostile working

environment for members of one sex.

Finally, Judge Bork stated that an employer should not be

held liable for a supervisor's acts of sexual harassment because

such a rule "is at odds with traditional practice which was not

to hold employers liable at all for their employee's intentional

torts involving sexual escapades."1* In concurrence, Justices

Marshall, Brennan, Stevens and Blackmun disagreed with the

majority over the exact circumstances under which an employer

would be responsible for acts of sexual harassment, but both the

majority and concurring opinions in the case made it clear that

an employer is not normally nor automatically absolved of all

responsibility for such acts.17' Thus, Judge Bork was more

restrictive than Justice Rehnquist on the questions of whether

sexual harassment is discrimination, what is required to prove

'*Vinson. 760 F.2d at 1330-31.

1=Vinson, 106 S. Ct. at 2406.

x*Vinson. 760 F.2d at 1332.

iyVinson. 106 S. Ct. at 2408.
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sexual harassment, and what remedies are available to a plaintiff

who prevails on the merits of the case. In addition, the tone of

Judge Bork's opinion tended to denigrate the seriousness of

sexual harassment claims generally, trivializing the behavior

involved as "sexual dalliance" and "sexual escapades."1"

IV. Employment Discrimination Generally

Judge Bork has written two majority opinions in cases

involving employment discrimination claims. However, neither

opinion discusses the merits of the case because the holdings

were based on lack of standing1^ and sovereign immunity.30 In

addition, he joined three unanimous panel opinions reviewing

Title VII sex discrimination claims. In Oates v. District of

Columbia."1 the panel ruled that the District of Columbia had a

legitimate, non-discriminatory reason for revoking the appointment

of a woman as head football coach at a local high scnool. Palmer

v. Schultz" was remanded because the district court failed to

properly apply established Title VII standards. In Laffev v.

Northwest Airlines, Inc.,=3 the court stood by its two previous

opinions on appeals in the same case, and applied clear Supreme

1"760 F.2d at 1330, 1333.

^Von Aulock v. Smith, 720 F.2d 176 (D.C. Cir. 1983).

aoMorris v. Washington Metro Area Transit Authority, 781
F.2d 218 (D.C. Cir. 1986) .

=iSlip opinion No. 86-7033, July 28, 1987.

=343 Fair Emp. Prac. Cas. (BNA) 452 (1987).

33740 F.2d 1071 (D.C. Cir. 1984) (per curiam), cert, denied,
469 U.S. 1181 (1985 ) .
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Court precedent to resolve this litigation which had carried on

for fourteen years. Finally, Judge Bork was on a panel which,

again applying settled law, held that the Foreign Service is

covered by the Equal Pay Act.3"*

V. Equal Protection

The Fourteenth Amendment commands that no state shall "deny

to any person within its jurisdiction the equal protection of the

laws."5*"5 The interpretation of this clause determines the extent

to which the Constitution guarantees the equality of all citizens

and groups in society. Judge Bork wrote in 1971 that "most of

substantive equal protection is ... improper."=* At that time he

criticized the Supreme Court's equal protection decisions,

including even Shelley v. Kraemer.3'7' which held that judicial

enforcement of racially restrictive covenants in real property

deeds violates the Fourteenth Amendment. What this means is rhat

Judge Bork would allow the courts to enforce "whites only" or "no

Jews or Catholics" agreements among landowners.

Although approving cf the Brown v. Board of Education3"3

decision in principle," Bork has opposed judicial attempts to

=~Ososkv v. Wick, 704 F.2d 1264 (D.C. Cir. 1983).

3=U.S. Const, amend XIV.

=*Bork, "Neutral Principles and Some First Amendment
Implications", 47 Ind. L. J. 1, 11 (1971).

"334 U.S. 1 ( 1948 ) .

=IB347 U.S. 483 ( 1954 ).

"See Neutral Principles, supra, at 13-15.
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enforce it. In 1972 he argued that Congress could prohibit

federal courts from issuing bussing orders.30 As Solicitor

General he was anxious to have the Supreme Court consider his

views on the need to limit busing and even went so far as to

draft a brief, on his own initiative, asking the Court to hear an

appeal in the Boston School district litigation.31 In 1982, in

private practice, Bork represented an all-white school district

in Pennsylvania which had been resisting court-ordered desegregation

for over ten years.33 In that case, Bork advocated that plaintiffs

must identify, by direct proof, specific acts of intentional or

purposeful racial discrimination which directly caused segregated

school districts. The Third Circuit rejected that argument as

clearly contrary to Supreme Court precedent.33

Judge Bork has written opinions in two cases involving equal

protection claims. Both times he argued that the government's

classification was rationally related to a legally permissible

end. In Dronenburq v. Zech3"*, he argued that the Navy's discharge

cf homosexuals is rationally related to a permissible government

30See Equal Educational Opportunities Act. Hearincs Before
the House Comm. on Edu. and Labor, part 3, 92d Cong., 2d Sess.,
July 31, 1972 at 1507.

3 1 See G. Orfield, Must We Bus 352 (1978).

"See Hoots v. Commonwealth of Pennsylvania, 672 F.2d 1107
(3rd Cir. 1982 ).

33Id. at 1 1 14-16.

3*741 F.2d 1388, 1389 (1984). This case is more fully discussed
in the Privacy Rights section, infra at 33-35.



5160

25

purpose. In Cosarove v. Smith". Bork wrote a dissenting opinion

expressing the view that different parole guidelines for D.C.

Code offenders who are randomly assigned to federal prisons as

opposed to those who are in D.C. prisons, do not violate the

equal protection clause.

While Judge Bork's views on equal protection law have not

been fully discussed in his court opinions, he has had occasion

to explain his position in greater depth in academic writings.

In 1971 Bork wrote that:

The equal protection clause has two legitimate meanings.
It can require formal procedural equality, and because
of its historical origins, it does require that
government not discriminate along racial lines. But
much more than that cannot properly be read into the
clause. The bare concept of equality provides no guide
for courts. All law discriminates and thereby creates
inequality. The Supreme Court has no principled way of
saying which non-racial inequalities are impermissible.3*

He went on to criticize several of the Court's equal protection

decisions, including Skinner v. Oklahoma.3-r which held that a

state law requiring sterilization of habitual robbers but not

embezzlers violates the equal protection clause; Shapiro v.

Thompson,3" holding that state residency requirements for welfare

benefits denies equal protection; and Lew v. Louisiana.3^ which

concluded that a state may not allow legitimate children to bring

"697 F.2d 1125 (1983) (Bork, J. dissenting).

3*Bork, "Neutral Principles", supra note 27, at 11.

"316 U.S. 535 ( 1942) .

3-394 U.S. 618 (1969).

"391 U.S. 68 (1968).
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wrongful death actions while denying that right to illegitimate

children. He argued that these decisions appeared to be based

merely on the Justice's "personal beliefs about what interests or

gratifications ought to be protected."*0

Judge Bork has not explicitly commented further on his views

of equal protection law since the 1971 Indiana Law Journal

article. He has, however, indicated a general disapproval of

extending the equal protection clause beyond its original direct

purpose of enfranchising black people. In a 1982 speech he

stated:

When they begin to protect groups that were historically
not intended to be protected by that clause, what they
are doing is picking out groups which current morality
of a particular social class regards as groups that
should not have any disabilities laid upon them....All
of these are nationalizations of morality, not justified
by anything in the Constitution... ."tl

More recently, in a 1985 interview he commented that:

[F]or every piece of legislation there is a minority
who lost, whether one defines that as criminals or some
other group. And unless the Constitution - which after
all is a limit upon legislatures and not a mandate of
power for nudges to dc as they see fit - says this
minority is protected in these ways, then I think the
judge must remit this minority to the democratic
process...I don't think being remitted to the democratic
process is a sad fate for most people."*3

Thus, it appears that Judge Bork has not departed significantly

*°Bork, "Neutral Principles", supra note 27, at 12.

*xBork, "Federalism and Gentrification", Address by Judge
Bork to The Federalist Society, Yale University Law School, New
Haven, Ct. April 24, 1982.

"""Justice Robert H. Bork: Judicial Restraint Personified'
California Lawyer. May 1985 at page 26.
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from his 1971 analysis of equal protection law. In addition, it

is likely that Judge Bork would agree with Chief Justice Rehnquist

that affirmative action programs and race-conscious remedies for

past discrimination are themselves barred by the Fourteenth

Amendment, *3

However, the Supreme Court has gone beyond the very limited

interpretation of the equal protection clause suggested by Bork's

earlier views. In reviewing legislation that creates classifications

and discriminates among them, the Supreme Court has determined

that equal protection imposes the requirement of rationality; a

classification must be reasonably related to the purpose of the

legislation. Furthermore, certain classifications, based on

race, or ethnicity, are considered inherently suspect and require

strict scrutiny. In addition, a majority of the Court has held

that gender-based classifications are quasi-suspect and legislation

that uses them must receive an intermediate level of scrutiny.

Judge Bork's theory of strict interpretivism, as applied to

the Fourteenth Amendment, suggests that equal protection does not

apply to gender-based discrimination. He has stated that he

opposes the proposed Equal Rights Amendment because Congress, not

the courts, should determine the meaning of sexual equality.**

In his analysis, the ERA'S blanket proscription of sexual

equality gives judges the responsibility of interpreting what

*3See, e.g., Fullilove v. Klutznick, 448 U.S. 448, 522
(1980) (Stewart & Rehnquist, JJ., dissenting).

**See "An Interview with Robert H. Bork", Judicial Notice,
(reprint June 1987) at 7-8.
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sexual equality means on a case by case basis. Characterizing

equality as a political good to be secured through the legislative

process rather than an inherent right to be protected by the

courts, Judge Bork stated:

[T]he [Equal Rights] Amendment didn't say that Congress
shall have power to provide for sexual equality in all
cases, or something of that sort. What it said was,
"Judges shall have power to decide what sexual equality
is in all cases." Now the role that men and women
should play in society is a highly complex business,
and it changes as our culture changes....[the ERA] was
a shift in constitutional methods of government to have
judges deciding all of those enormously sensitive,
highly political, highly cultural issues. If they are
to be decided by government, the usual course would be
to have them decided by a democratic process in which
those questions are argued out.*=

It seems ironic that Judge Bork would oppose on separation of

powers grounds a measure that, if adopted,, would have been

endorsed by the U.S. Congress as well as a two-thirds majority of

the state legislatures. Nevertheless, the most compelling

question raised by this survey of Judge Bork's views on equal

protection law is whether he would accept and apply the Supreme

Court's present analysis of the equal protection clause. Would

he apply it to ethnic minorities other than blacks? Does he

agree that gender-based discrimination must be subjected to a

higher level of scrutiny?

VI. Handicapped Discrimination

Judge Bork has written one opinion and joined one opinion

relating to the needs of the handicapped. In both, the result of

his holding would deny handicapped people access to certain
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facilities. In California Association of the Physically Handicapped

v. F.C.C..** Judge Bork wrote the majority opinion, from which

Judge Wald dissented, holding that the F.CC. was not responsible

for the failure of its licensing procedure to make television

stations take steps to hire the handicapped and increase programming

understandable to the hearing impaired.

In Paralyzed Veterans v. Civil Aeronautics Board.*7 the majority

held that all airlines, because they make use of airports that

accept federal funds, are subject to Section 504 of the Rehabilitate

Act, which requires that facilities be accessible to handicapped

individuals. Judge Bork dissented, arguing that only those

airlines which received direct federal funding should be subject

to Section 504. His opinion indicated that he believes that this

type of constraint on the effectiveness of federal anti-discrimmatic

legislation, including Title VII of the Civil Rights Act should

be extended. The Supreme Court, with Justices Marshall, Brennan,

and Blackmun dissenting, reversed the decision, agreeing with

Judge Bork's dissent.

Conclusion

Judge Bork's writings indicate that he would severely

curtail the equal protection clause as a means of ensuring basic

equality and freedom from unjustified governmental discrimination.

**778 F.2d 823 (1986) .

"'•''752 F.2d 694 (D.C. Cir. 1984), rev'd sub nom. Department
cf Transportation v. Paralyzed Veterans of America. 106 S. Ct.
2705 (1986).
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He has never directly stated that ethnic minorities and women

deserve to be treated differently because they are not equal to

whites or to men. However, he refuses to recognize that equality

before the law is a basic human right, preferring that such

equality be won in the political marketplace.
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PRIVACY RIGHTS

Introduction

The right to privacy is, for Judge Bork, the archetypal

new right that has been created illegitimately by an activist

judiciary. Denying that the Constitution and Bill of Rights

guarantee a general right to privacy, Judge Bork has argued

that personal decisions such as whether to have an abortion,

use contraceptives, live with one's grandchildren, or send

one's children to private schools are all subject to government

control. Previous Supreme Court cases, going back to 1922,

have neld that the freedom to make these personal decisions

without government intervention is inherent to the concept of

liberty and protected by the Constitution. The mainstream

academic debate has been over the proper foundation and

extent of the right to privacy, some characterizing it as

based on personal autonomy, others claiming that it is based

on a collection of various individual freedoms. Few have

gone so far as to deny that such a constitutional right exists.1

Judge Bork's position that there is no right to privacy

is contrary to a substantial body of Supreme Court precedents

and outside the mainstream academic debate. He criticized the

Supreme Court's privacy analysis as early as 1971 in his Indiana

Law Journal article, "Neutral Principles and Some First Amendment

1 See, e.g.. L. Tribe, American Constitutional Law, 886-889 (197;
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Problems".3 As a judge, his opinion for the court in Dronenburq

v. Zech3 held that private, consensual homosexual conduct is

not protected by the right to privacy, and that government

discrimination against homosexuals does not violate due process

and equal protection guarantees. He used that case as an

opportunity to present his view that there is no general

constitutional right to privacy. Judge Bork has also ruled

to deny the protection of individual privacy in cases involving

First and Fourth Amendment issues, even though he has said that

those amendments entail some protection of privacy. Finally,

he has denied redress to plaintiffs seeking to assert statutory

privacy rights. Thus, in addition to denying a general

constitutional right to privacy, it is likely that, in present

controversies, Judge Bork would be unsympathetic to those who

claim that employee drug testing or government intelligence files

on innocent private citizens violate statutory or fourtn

amendment privacy rights.

Judge Bork has stated that the landmark decision in Roe

v. Wade,* which held that the right to privacy protects a woman's

decision to have an abortion in the first trimester of pregnancy,

is fundamentally wrong and not an established precedent. By

his standards of judicial review, he believes that the Court

=Bork, Neutral Principles and Some First Amendment Problems,
47 Ind. L. J. 1 (1971).

3741 F.2d 1388, reh. denied, 746 F.2d 1579 (D.C. Cir. 1984).

*410 U.S. 113 C1973 ) .
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is free to overrule that decision. His vote on this issue

would be pivotal, as he would be replacing Justice Powell who

has ruled to uphold the right to privacy in several key five

to four decisions.

I. Dronenburq and Bork's Privacy Rights Analysis

Judge Bork views the general constitutional right of privacy

as a newly created right that has no justification in the text,

history, or structure of the Constitution, and goes "beyond the

known intentions of the framers."551 He concludes that the right

to privacy "has no life of its own,"* although personal privacy

may be constitutionally protected when necessary to further First

Amendment freedoms,7 or as part of the guarantee against

unreasonable searches and seizures.™ For Judge Bork, privacy

may be constitutionally protected as a means to an end, but

not as an end in itself because the Constitution does not

specifically mention a right to privacy.

Thus, when linguist and cryptographer James Dronenburg,

having been discharged from the Kavy because he had engaged in

consensual homosexual acts, argued that the discharge violated

=Bork, "The Constitution, Original Intent and Economic
Rights", 23 San Diego L. Rev. 823, 828 (1986) [hereinafter, Bork,
"The Constitution"].

-Dronenburq, 741 F.2d at 1392.

yDronenbura, 741 F.2d at 1392.

"Oilman v. Evans, 750 F.2d 970, 995 (D.C Cir. 1984) (Bork,
J. concurring) ("The fourth amendment was framed by men who did
not foresee electronic surveillance. But that does not make it
wrong for judges to apply the central value of that amendment to
electronic invasions of personal privacy.")
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his constitutional right to privacy. Judge Bork held that "we

can find no constitutional right to engage in homosexual

conduct and ... we have no warrant to create one."* In his

view, the right of privacy that Dronenburg asserted was not

connected to any other freedom guaranteed in the Constitution

or Bill of Rights.10 What is most extreme and dangerous

about Bork's opinion in Dronenburq is the assault he makes on

the right to privacy generally. Bork stated that he could

not find any general principle underlying the Supreme Court's

privacy decisions.11 However, the Supreme Court has articulated

the unifying principles involved in privacy cases. For

example, in Whalen v. Roe,1= Justice Stevens, writing for a

unanimous court, stated that prior decisions interpreting the

constitutional right of privacy have involved two kinds of

interests: "the individual interest in avoiding disclosure

of personal matters and....the interest in independence in

making certain kinds of important decisions."13 As a

Justice, Mr. Bork has apparently committed himself to

rejecting this position.

"Dronenburq. 741 F.2d at 1397.

loId. at 1392.

11 See Dronenburq, 741 F.2d at 1396; and 746 F.2d at 1583
(statement of Judge Bork in response to dissent from court's
denial oi rehearing en bane).

1 = 429 U.S. 589 ( 1977 )

13Id. at 599-600.
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Moreover, legal scholars have traced the general

constitutional right of privacy to the text, history and

structure of the Constitution."* Thus, Bork is extreme in

concluding that neither the Constitution nor Supreme Court

precedent provides principles of the right to privacy that

can be applied to new situations.

By denying that a right to privacy could ever be

legitimately derived from the text, structure, or history of

the Constitution, Judge Bork implies that any private sexual

behavior, family conduct, or personal relationship is a

permissible subject of state regulation.1" In a recent case,

Judge Bork joined a panel decision holding that the FBI's refusal

to hire a lesbian does not violate the equal protection guarantee

of the Fourteenth Amendment.1* The court found that ~.he

government's discrimination against homosexuals and lesbians

was rational because homosexual conduct is criminal in

roughly half of the states and because homosexuals are more

likely to be blackmailed. The plaintiff had argued in the

1*See, e.g. , R. Hixson, Privacy in a Public Society 71-89
(1987); Note, "Griswold Revisited in Light of Uplinger: An
Historical and Philosophical Exposition of Implied Autonomy
Rights in the Constitution", 13 N.Y.U. Rev, of L. & Soc Change
51 (1985) .

xoSee also Franz v. United States. 712 F.2d 1428 (1983),
where Bork argued that a non-custodial parent's interest in
maintaining contact with his or her children is not protecteo.
by the Constitution, nor subject to constitutionally required
procedural protections.

**Padula v. Webster. No. 86-5053 (D.C. Cir., June 26, 1987)
(Silberman, J.).
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trial court that her privacy and due process rights were also

violated but dropped that argument on appeal.

In Planned Parenthood Federation of America v- Heckler.iy

Judge Bork wrote a separate opinion concurring in part and

dissenting in part which argued that despite evidence of

congressional intent that contraceptives should be made available

to teens with confidentiality, the Secretary of Health and Human

Services may have the power to require parental notification

when a minor seeks to obtain contraceptives. The other

judges on the panel did not share this view. While the case

was decided on statutory grounds, Bork's argument implies

that the constitutional right to privacy does not protect a

teenager's decision to use contraceptives.

Despite the fact that Judge Bork appeared to acknowledge

a right to privacy within the penumbra of the First Amendment,1<s

he [joined an opinion by Judge Scalia holding that government

reporting requirements do not significantly impair the First

Amendment right to disseminate and receive ideas in private.1"*

The regulations required reporting of the name of each T.V.

station, private organization, or theater using certain films

1T712 F.2d. 650 (1983).

1-See Dronenbura. 741 F.2d at 1392.

X-Block v. Mee.-e. 793 F.2d 1303 (D.C. Cir. 1986). A case
involving a different challenge to the same regulations was
reviewed by the Supreme Court. See Meese v. Keene. 107 S. Ct.
1862 (1987) (government's use of term "political propaganda" does
not impede access to speech protected by the First Amendment),
reversing 619 F. Supp. 1111 (E.D. CA. 1985).
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(those at issue were about nuclear war and acid rain) the

date of showing, and the estimated number of attendants.

Bork also joined a decision which disregarded the statutory

privacy rights of an applicant for the foreign service who sought

to have damaging allegations removed from her files.30 Although

the case involved interpretation of the Privacy Act of

1974,5*1 the decision draws a balance between individual

rights and governmental power with constitutional implications.

Judge Wald, dissenting, wrote:

By allowing agencies to retain in files
maintained on individuals, accusations of
alleged damaging admissions by the subjects
of the files without any need to determine
the accuracy of such accusations or their
fairness to the individuals, the court writes
out of the [Privacy] Act's protections a
significant source of unevaluated yet
potentially ruinous material, with critical
consequences to the future cf the individuals
involved. The majority's rationale....could
pave the way for the return of the old-style
government dossier replete with unfiltered
arid unproved charges. =

Judge Bork appears skeptical of privacy rights whenever they

are m conflict with the government's interests. He not only

denies that there is a general constitutional rignt to

privacy; he has also decided cases denying First Amendment

and statutory privacy rights.

zoDoe v. U.S., No. 84-5613 (D.C. Cir., June 19, 1987)
(Ginsburg, J.).

= 15 U.S.C. 552a (1982).

aaDoe, dissent of Judge Wald-at 1.
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In his Dronenburq opinion, Bork criticized Supreme Court

decisions holding that the right of privacy protects the use

of contraceptives by married and unmarried couples, and

protects the right of a woman to decide to have an abortion

before the fetus is viable outside the womb.33 The right to

privacy has also been invoked to overturn a statute criminalizing

the possession and reading of obscene materials in the

home,3"* and to strike down zoning provisions that arbitrarily

defined "family" to include only nuclear families, thereby

preventing a woman from living with her grandchildren.==

Parental decisions about child rearing and education,

including the right to send a child to a private school, have

also been protected from state interference on the grounds

that a right of personal privacy is implied in the concept of

liberty guaranteed by the Fourteenth Amendment.3* Privacy

rights are implicated in current controversies over drug

testing, AIDS test results, private or government computerized

records of personal information about private citizens, and

government intelligence files. Thus, Bork's analysis has

implications beyond the private sexual behavior at issue m

Dronenburq.

"Dronenburq, 741 F.2d at 1392-95.

'^Stanley v. Georgia, 394 U.S. 557 (1969).

"Moore v. City of East Cleveland, 431 U.S. 494 (1977

a*See Pierce v. Society of Sisters 268 U.S. S10 (1924
Mever v. Nebraska 262 U.S. 390 (1922).
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II. The Principle of Stare Decisis and the Right to Privacy

Courts generally recognize the principle of stare decisis

which requires them to stand by precedent and not to disturb

settled points of law. Given stare decisis, will Judge Bork

would attempt to overturn existing precedents that protect the

right to privacy? He has sought to divorce his outspoken views

from his likely performance on the court by suggesting that he

merely disagrees with the principles or lack of them, used in

reaching a particular result rather than with the result

itself. He has made statements such as:

I am not arguing that any of the privacy cases were
wrongly decided - that is a different question.=-r

Had our real purpose been to propose...that those
[privacy] cases be eliminated from constitutional law,
we would have engaged in a much more extensive analysis
than we undertook.

The abortion cases are an example. I have no problem
with the rules they laid down, except I don't think
they should have been imposed by a court.=1*

These statements notwithstanding, as a Supreme Court Justice,

his first allegiance must be to the Constitution itself and

not prior court decisions. When asked in Senate confirmation

hearings: "How strongly do you adhere to the principle of

=7-Bork, "The Constitution", supra note 5, at 829.

"Dronenburg, 746 F.2d at 1582.

="*Bieicher, "Faculty Profile - Robert Heron Bork", Yale L.
Rep., Vol. 24, No. 3, Spring, 1978 at 10.
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stare decisis?". Judge Bork responded the only way he could;

stating:

Well, I think as a court of appeals judge one has to
adhere to it very strongly, and that is to follow the
lead of the Supreme Court. It is less clear, for
example, about precedent within a single court and
whether that court should follow it or not. For
example, if a court became convinced that it had
made a terrible mistake about a constitutional
ruling in the past, I think ultimately the real
meaning of the Constitution ought to prevail over a
prior mistake by the court. If that were not true,
the commerce clause would still be as limited as it
was in 1936.so

When pushed further he added:

I think the value of precedent and of certainty and
of continuity in the law is so high that I think a
judge ought not to overturn prior decisions unless
he thinks it is absolutely clear that that prior
decision was wrong and perhaps pernicious.31

The decisions protecting abortion and use of contraceptives

apparently rise to the "wrong and perhaps pernicious" standard

for Judge Bork.3a In a forum as formal and sericuS as Senate

hearings, he testified that he was convinced that Roe v. Wade

is an unconstitutional decision.33 Bound by the Constitution

first and precedent second, Judge Bork must rule according to

3°Confirmation of Federal Judges: Hearings before the
Committee on the Judiciary. 97th Cong., 2d Sess., 13-14 (1982)
(exchange between Mr. Bork and Senator Baucus).

31id. (emphasis added)t

"See Greenhouse, No Grass is Growing Under Judge Bork' s
Feet, New York Times Aug. 4, 1987 p. A18 at Col. 1 (Bor]; does
not consider Roe v. Wade to be a settle precedent).

33See The Human Life Bill: Hearings before the Subcomm.
on Separation of Powers of the Comm. on the Judiciary, 97th Cong.
1st Sess., 310 (1982 ).
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his interpretation of the Constitution.3* He cannot consistently

maintain that the Supreme Court's privacy decisions are

unprincipled and unconstitutional but that he would not rule

to overturn or weaken them.

III. Eork vs. Powell on the Right to Privacy

The only remaining question is whether Judge Bork could

be successful in overturning right to privacy precedents. To

the extent that present Justices maintain the positions they

have endorsed in past opinions, the answer is probably yes.

In a series of cases since Roe v. Wade, the Supreme Court

has struck down state legislation that restricts abortion

rights. The most recent case decided with written opinions,

Thornburgh v. American College of Obstetricians and Gynecologists,

is significant because of its five-four margin which included

Justice Powell in the majority. In dissent, Justices White

and Rehnquist attacked the premises of the Roe v. Wade

decision.3* Justice O'Connor indicated her disapproval of Roe

v. Wade's trimester analysis in an earlier case.3"7 Thus,

Judge Bork would be joining a court in which three Justices

3*See also Barnes v. Kline 759 F.2nd 21, 56. (Though we are
obligated to comply with Supreme Court precedent, the ultimate
source of constitutional legitimacy is compliance with the
intentions of those who framed and ratified our Constitution).

==106 S. Ct. 2169 (1986) .

3*.Ia. at 2192 (White, J. dissenting).

3'"See Akron v. Akron Center for Reproductive Health. 462
U.S. 416, 455-59 (1983) (O'Connor, J., dissenting).
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have directly indicated that the Roe v. Wade decision needs

to be changed. This past term, Chief Justice Rehnquist and

Justices White and Scalia dissented from the summary affirmance

of a Ninth Circuit opinion striking down a state law interfering

with abortion rights, suggesting they would have upheld the

law.3" Judge Bork would constitute the necessary fifth

member to create a majority for the position that states may

enact intrusive and chilling regulations which aim to coerce

women's decisions about abortion.

Judge Bork's analysis of the constitutional right to privacy

is very different from that of Justice Powell, whom he would

be replacing. In appraising Justice Powell's position, it is

useful to distinguish between the Fourth Amendment's prohibition

of unreasonable searches, which protects privacy; and the more

general right to privacy which seeks to ensure individual

autonomy. With regard to the former, Justice Powell has sided

with the more conservative Justices in preferring state police

powers over individual privacy rights.3' However, with

regard to the latter, Justice Powell has been a crucial fifth

vote to uphold a general right of privacy. Justice Powell

wrote the opinion for the Court in Moore v. Citv of East

3*Babbitt v. Planned Parenthood, i07 S. Ct. 391 (1986)
(Justice O'Connor took no part in the consideration or decision
of the case ) .

"""See, e.g., O'Connor v. Ortega, 107 S. Ct. 1492 (1987);
Oliver v. United States, 466 U.S. 170 (1984).
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Cleveland."*0 a five to four decision striking down the

zoning ordinance that kept a woman from living with her

grandchildren. In that decision he wrote: "A host of cases

have consistently acknowledged a private realm of family life

which the state cannot enter."*1 More recently he wrote the

Court's opinion in Akron v. Akron Center for Reproductive

Health,*a where he stated that "the doctrine of stare

decisis. while perhaps never entirely persuasive on a

constitutional question, is a doctrine that demands respect

in a society governed by the rule of law. We respect it

today, and reaffirm Roe v. Wade." Justice Powell also

delivered the opinion of the court in Flanned Parenthood

Association v. Ashcroft,*3 which struck down a stare law

restricting abortions by requiring all abortions after the 12th

week of pregnancy to be performed in a hospital. He concurred

in the result in an important case protecting the right of unmarried

persons to use contraceptives.**

One notable exception to his general respect for the right

of individuals to make personal decisions without government

interference is Justice Powell's concurrence in the five to four

*°431 U.S. 494 (1977).

*lId. at 498 (citations omitted).

*=462 U.S. 416 (1983).

*3462 U.S. 476 ( 1983) .

**Carev v. Population Services International. 431 U.S.
678 (1977).
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decision that homosexual sodomy can be made illegal between

consenting adults without violating the constitutional right

of privacy, Bowers v. Hardwick.*" Powell's opinion raised the

possibility that a prison sentence for violating the law against

sodomy might be cruel and unusual punishment, a kind of

compromise which did not dispute the majority's position that

the right of privacy does not protect homosexual conduct.**

Although in Bowers, Justice Powell did not agree with

Justices Blackmun, Brennan, Marshall, and Stevens that the right

of privacy protects sexual behavior between consenting adults

in their own homes,*7 he has demonstrated his agreement with

them that a constitutional right to privacy is principled,

legitimate, and capable of application. Thus, his views are

significantly different from those cf Judge Bork. By

replacing Justice Powell, Bork would be in a position to

advance his analysis of the right of privacy. At the very

least, he would shift the majority position from greater to

lesser protection of privacy rights. He would affect already

recognized rights in areas such as abortion and contraceptive

use, and would fail to carry out the proper judicial function

of applying established principles to new situations.

3106 S. Ct. 2841 (1986) .

bId. at 2847-48.

ySee Bowers. 106 S. Ct. at 2848 (Blackmun, J., dissenting).
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ENTITLEMENTS. WELFARE RIGHTS, AND THE HOMELESS

Introduction

In academic writings, Judge Bork has argued that there

is no constitutional right to basic subsistence needs.

Recently he wrote: "I disagree with the thesis that welfare

rights derive in any sense from the Constitution or that

courts may legitimately place them there."1 While the text

of the Constitution does not guarantee every citizen the

right to work, shelter, food, clothing, or education; it has

been suggested that certain enumerated constitutional rights

cannot be enjoyed when minimal subsistence needs are not met.

The Supreme Court, however, has never accepted the proposition

that a right to a basic level of welfare is implied by the

Constitution or its amendments. What the Court has determined

is that whatever government action is taken to improve the

general welfare must conform to constitutional requirements.

An entitlements program, for example, cannot be administered

in such a way as to infringe upon the freedom of speech, or

seek to establish a particular religion, or deny the due

process of law. If it is, judicial review is available to

invalidate it.

In contrast, Judge Bork has argued in his judicial opinions

that Congress can establish entitlement programs which are

utterly outside the scope of judicial review. Under Bork's

JBork, "The Impossibility of Finding Welfare Rights in the
Constitution", 1979 Wash. U. L.Q.'695.
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theory, the government could decide to provide food stamps to

white women only, or 30b training for Jewish youth, and make

the courts powerless to review whether such programs violate

the Fourteenth Amendment. Furthermore, he has taken the extreme

position that people in need of government services have no due

process rights when those services are terminated. Judge Bork

has twice ruled that homeless people do not have due process

rights to be notified of, or have their views considered, in

government decisions to close down the shelters where they had

been living. This is in stark contrast to decisions in which

he has sought to extend the due process rights of landlords.

In cases involving disputes over the financial administration

of entitlement programs, Judge Bork has consistently ruled in

favor of the federal government's position. Finally, he

believes that cases involving entitlement programs, even if

they raise constitutional issues, should be taken out of

Federal courts altogether.

I. Judicial Review of the Constitutionality of Federal Programs

In a startling dissent, Judge Bork recently argued

that Congress has the power to enact a federal statute which

includes a provision that courts cannot review the constitutionality

of that statute.3 The plaintiff in the case claimed that a

provision of the Medicare Act contravenes the free exercise

a3artlett ex rel Neuman v. Bowen, 816 F.2d 695, 711 (D.C.
Cir. 1987) (Bork, J. dissenting).
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clause of the First Amendment because it denies payment of

benefits to claimants who seek post-hospital care after being

treated at a Christian Science sanatorium. Bork maintained that

the court lacked jurisdiction to hear the constitutional

claim. In his analysis, because the Medicare Act involves

government benefits, and not "affirmative government action",

the doctrine of sovereign immunity applies. Thus, Bork concludes:

for reasons of administrative necessity, constitutional
rules apply differently, or may not apply at all, to
benefit programs.... judicial review of a constitutional-
ly-based benefit claim may be denied by Congress.3

It should be noted that the two cases Bork discusses in arriving

at this conclusion, Johnson v. Robison," and Weinberger v.

Salfi." involved Court review of the constitutionality of federal

benefits programs. Bork wrote the government's brief in both

cases. In Robison, the Supreme Court explicitly rejected the

government position that the Court had no jurisdiction to review

the constitutionality of the program.* The Supreme Court has

recently reaffirmed its Robison holding.'7' In Salf i. the Court

made it clear that the Social Security Act does not preclude

3816 F.2d at 723-24.

~415 U.S. 361 (1973 )

S422 U.S. 749 (1974) .

*415 U.S. at 367.

ySee Bowen v. Michigan Academy of Family Physicians, 106
S. Ct. 2133, 2141 n.12 (1986) (serious constitutional questions
would be raised by construing the Social Security Act to preclude
judicial review of constitutional claims).
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judicial consideration of constitutional challenges.™ In his

dissent in Bartlett, Judge Bork reiterates the arguments he made,

but did not win, in the Robison and Salfi cases.

The majority opinion in Bartlett pointed out the sweeping

effect Bork's position would have on federal benefit programs.

They wrote:

The dissent's sovereign immunity theory in effect
concludes that the doctrine of sovereign immunity
trumps every other aspect of the Constitution... Such
an extreme position simply cannot be maintained.
If we follow the reasoning of the dissent to its logical
conclusion, Congress would have the power to enact,
for example, a welfare law authorizing benefits to
be available to white claimants only and to
immunize that enactment from judicial scrutiny by
including a provision precluding judicial review
of benefit claims. We have difficulty understanding
how such a law could ever be thought to be beyond

judicial scrutiny because of sovereign immunity.*'

Although Judge Bork seemed to deny, in one footnote, that his

analysis would result m benefits legislation being unreviewable,1O

in another footnote he stated that:
The majority may be moved to state a position on
this subject because of its expressed concern that
application of the doctrine of sovereign immunity
might permit abhorrent welfare legislation. The
truth is, however, that constitutional doctrines
cannot be framed to guard against every hypothetical
evil.11

His basic position was explicit: "Sovereign immunity bars a

"422 U.S. at 762.

"*b16 F.2d at 711, (Bork, J., dissenting).

lo!d. at 723 n.12 ("The analysis in the text;, of course, is
not meant to suggest that gross classifications in benefits
legislation are never found unconstitutional.")

"Id., at 729 n. 15.
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constitutional challenge to the denial of a government benefit

unless Congress waives that immunity."13 While the Constitution

does not guard against every evil, Bork's view that sovereign

immunity prevents judicial review of government action when

entitlements are involved is extreme and, if accepted, would

create a society in which the Constitution does not apply to

the poor.

The Bartlett dissent is curious and unexpected for another

reason. At his confirmation hearing upon appointment to the

federal bench, Bork reiterated earlier Senate testimony in which

he stated that the believed it would be unconstitutional for

Congress to pass a statute limiting Supreme Court jurisdiction

over a Federal Constitutional question.13 His opinion in

Bartlett suggests a substantial departure from that belief.

II. Homelessness and Housing Issues

Given Bork's views as elaborated in Bartlett, it is

not surprising that when homeless plaintiffs cnallenged the

city's suspension of shelter services, Bork concurred with the

majority that notice of the planned closing and the opportunity

for written comments satisfied due process requirements.1*

However, Bork wrote a separate opinion suggesting further that

1=Id. at 727.

13See Confirmation of Federal Judges: Hearings Before the
Committee on the Judiciary, 97th Cong., 2d Sess, 6 (1982).

^Williams v. Barry. 708 F.2d 789 (D.C. Cir. 1963).
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the homeless had no due process rights at all in this situation

and to stress that there is no "constitutional or other legal

right to city-provided shelter."155 The plaintiffs were not

asserting a constitutional right to shelter.1A They were

asserting the right to participate in the political process

through which a decision was made to evict them. They were

asserting due process rights, not minimal subsistence rights.

In a later case, when the homeless people of Washington,

D.C. claimed that the closing of a federally-operated shelter

was contrary to two federal statutes, a majority of the court

concluded that they had jurisdiction to consider the claims and

found that while the government could legally close the shelter,

it also had the responsibility to provide adequate alternative

shelter facilities.i-T Judge Bork wrote a separate opinion to

argue that the court lacked jurisdiction to hear the case and

that the government had no legal obligation to provide

alternative shelter.xm

In earlier writings, Bork has suggested that when people

engage in political protest outside of the formal legal system

the rule of law is replaced by an amoral power struggle. In

1971 he wrote:

t=I808 F.2d at 793 (Bork, J. concurring).

^Id. at 792.

^Robbins v. Reagan, 780 F.2d 37, 51 (D.C. Cir. 1985) (per
curiam).

*™.Id.., at 54, 59 (Bork, J. concurring and dissenting).
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Picket lines, strikes, disruptions are now becoming
the common coin of political dispute, used by groups
ranging from welfare recipients to women's lib.
Not law but willingness to inflict inconvenience
and discomfort, or sometimes worse, becomes the decisive

factor in disputes.1'

In these two homeless shelter cases, Judge Bork unsuccessfully

attempted to deny homeless people the right to petition the court

for redress of constitutional and statutory violations. In twc

other cases, he joined opinions that successfully denied homeless

people the right to protest and bring attention to their plight

by sitting on the White House sidewalk,30 and by camping in

Lafayette Park.31 If, as Bork's opinions argue, the homeless

have no grounds on which to bring their claims into court,

and no right to demonstrate their plight to the executive or

legislative branches of government, they are effectively

disenfranchised.

In stark contrast, Bork has been sympathetic to an

extension of the constitutional due process rights of

landlords. In Silverman v. Barry,aa he wrote the panel

opinion holding that the court has jurisdiction to hear the

claims of landlords seeking to invalidate a city ordinance

x"*Bork, "We Suddenly Feel That Law is Vulnerable", Fortune.
Dec. 1971 at 115.

aoJuluke v. Hodel, 811 F.2d 1553 (D.C. Cir. 1987) (Edwards,
J. ).

aiCommunity for Creative Non-Violence v. Watt, 703 F.2d
586 (D.C. Cir. 1985) (Scalia, J. dissenting) rev'd 468 U.S.
288 (1986).

"727 F.2d 1121 (D.C. Cir. 1984) (Bork, J.).
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that prevents condominium conversion. In District Properties

Assoc. v. District of Columbia.as Judge Bork joined a

unanimous opinion which held that the court has jurisdiction

to hear landlords' due process claims challenging the

administration of rent control laws.

Judge Bork did participate in one panel decision favorable

to the poor that found that the Department of Housing and Urban

Development had failed to fulfill its statutory duty to monitor

and enforce regulations requiring the elimination of lead-based

paint in public housing.3*

Ill. The Financial Administration of Entitlement Programs

Faced with across-the-board reductions in federal

funds for entitlement programs, advocates for the poor have

attempted to limit the nature and effects of funding cuts. In

one such case, participants in the Child Care Food program

challenged a rule implementing a reduction in program

expenditures. Judge Bork joined an opinion deferring to federal

agency discretion." In several other cases, Judge Bork has

written or joined opinions determining how federal funds for

entitlement programs should be allocated. In each instance his

"743 F.2d 21 (Wright, J.).

a*Ashton v. Pierce. 716 F.2d 56 (D.C. Cir. 1983) (Tarara,
J. ).

a°Petrv v. Block. 737 F.2d 1193 (D.C. Cir. 1984) (Starr,
J. ).

3-375 0 - 8 9 - 4 1
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decision sided with the federal government.2*

IV. Social Security Benefits

In two cases Judge Bork has joined opinions vindicating

the statutory rights of social security benefit claimants.

In both, the administration had committed obvious and indefensible

errors.37 It is Judge Bork's opinion, however, that claims

arising under the Social Security Act, and other categories of

disputes should be handled by a special tribunal, something like

bankruptcy courts, in order to reduce the congestion of federal

courts.="

a*See Maryland Department of Human Resources v. Department
of Health and Human Services. 763 F.2d 1441 (D.C. Cir. 1985)
(Bork, J.) (Maryland misspent Title XX training funds which
federal government has right to recover); Athens Community
Hospital'v. Schweiker, 743 F.2d 1 (D.C. Cir. 1984) (Bork, J.)
(medicare provider cannot recover costs not initially included in
cost report); Ambach v. Bell. 686 F.2d 974 (D.C. Cir. 1982) (per
curiam) Federal education funds can be distributed using 1970
census data); Connecticut v. Schweiker. 684 F.2d 979 (D.C. Cir.
1982) (Edwards, J. ) (ten states entitled to reimbursement of
prior-period claims in dispute under Social Security Act); Richev
Manor v. Schweiker. 684 F.2d 130 (D.C. Cir. 1982) (Bork, J.)
(medicare provider not entitled to reimbursement for interest
expenses or depreciation costs in conversion to non-profit
status ).

= 7. Vance v. Heckler. 757 F.2d 1324 (D.C. Cir. 1985)
(Wright, J.) (child of deceased wage-earner sufficiently
established paternity to be eligible for benefits); Ganem v.
Heckler. 746 F.2d 844 (D.C. Cir. 1984) (Mikva, J. ) (wife of
deceased wage-earner entitled to writ of mandamus to compel
Secretary to assess Iranian law in order to determine her
eligibility for benefits).

"See Hearings Before the Subcomm. on Courts. Civil
Liberties, and the Administration of Justice of the Comm. on the
Judiciary. 95th Cong., 1st Sess. 242 (1977).
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Conclusion

There is nothing in Judge Bork's professional or personal

background to suggest that he has any experience with,

understanding of, or sensitivity to, the legal problems of the

poor. Recently, Judge Bork expressed his view of the situation

of poor people in this country when arguing that the Constitution

does not demand recognition of a human right to basic

subsistence. He wrote:

In the past two decades we have witnessed an explosion
of welfare legislation, massive income redistributions,
and civil rights laws of all kinds. The poor and the
minorities have had access to the political process and
have done very well through it."

Academically, his approach to welfare rights and entitlements

issues is governed by the principle that courts should not create

new rights beyond those specifically enumerated in the

Constitution. Welfare rights plaintiffs, however, have not

sought to create new rights through litigation. They have

traditionally limited their claims to demanding that entitlement

programs be constitutionally administered.30 Judge Bork has

indicated that he would deny even those claims.

"Bork, "The Impossibility of Finding Welfare Rights in the
Constitution", 1979 Wash. U. L. 0. 695, 701.

3OSee e.g., Goldberg v. Kelly. 397 U.S. 254 (1970) (due
process requires that a welfare recipient be afforded an
evidentiary hearing before benefits are terminated); Shapiro v.
Thompson. 394 U.S. 618 (1969) (state residency requirements
violate constitutional right to travel).



5190

55

THE FREEDOM OF INFORMATION ACT

Introduction

Judge Robert Bork has shown a consistent propensity to

limit the ability of individuals to obtain information

pursuant to the Freedom of Information Act ("FOIA"). In 25

FOIA cases coming before panels that included Bork, he has

ordered the disclosure of only one document. The FOIA gives

any member of the public access to the records of federal

agencies unless one of nine exceptions applies. It has been

essential to journalists, writers, businesses, and many

groups and individuals who wish access to information in

order to monitor, publicize, analyze, or simply be aware of

government actions and records.

Bork has sat on approximately 25 panels reviewing FOIA

requests; he has authored one majority opinion and four

dissents. However, his pattern of voting is clear: he will

defer to an agency refusal to disclose documents. In 20

cases, he upheld the agency's position opposing disclosure;

in the remaining five cases he was largely supportive of

agency positions and only required the disclosure of one

document. In addition to deferring regularly to agency

conclusions that their disclosure has been adequate, he has

questioned the constitutionality of applying FOIA to agencies

acting on behalf of the executive and he frequently raises

the protection of privacy interests of third parties as

grounds for non-disclosure. In addition, Judge Bork's
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opposition to awarding attorneys' fees as contemplated by FOIA

will inevitably deter applicants from challenging agency

decisions not to disclose materials.

I. New Constitutional Limitations on Applicability of FOIA

In determining what information should be made available

to the public under the FOIA, Judge Bork has argued for an extremely

broad application of executive privilege. FOIA only applies

to federal government agencies. As defined in FOIA, "agency"

includes the Executive Office, but the Supreme Court has held

that the "'Executive Office" does not include the Office of the

President . . . [,and] 'the President's immediate personal staff

or units in the Executive Office whose sole function is to advise

and assist the President' are not included within the term

'agency' under the FOIA."1 The D.C. Circuit has developed a

test: if a unit's sole function is to advise and assist the

President, it is not an agency.= Although Bork [joined with the

majority opinion establishing that test, in Wolfe v. Department

cf Health and Human Services,3 Bork, in his dissent, seemed

prepared to abandon the "sole function test" and hold that any

office advising the President is exempt. "It is arguable that,

insofar as OMB does directly 'advise and assist the President,'

communications to and from OMB in pursuance of this function

1 Kissinger v. Reporters Committee for Freedom of the Press,
445 U.S. 136 (1980 ) .

=Rushforth v. Council of Economic Advisors. 762 F.2d 1038
(D.C. Cir. 1985).

3815 F.2d 1527 (D.C. Cir. 1987).
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may be protected by the President's constitutional privilege.""*

According to Bork, to the extent that an agency is advising

and assisting the President, it is exempt from FOIA, even if

for other purposes it is subject to FOIA.

The plaintiffs in Wolfe sought access to documents that

would indicate how long the Food and Drug Administration's

proposed rules were being delayed by the Secretary of Health

and Human Services and the Office of Management and Budget.

They also wished to know where rules were currently being

considered, so that they could communicate their views to the

proper agency. They did not seek disclosure of the content

of the proposed rules.

In addition to expanding the statutory exception for the

executive branch, in Wolfe Bork suggested a constitutional

limitation as well. Bork believes that none of the three

branches can constitutionally force a coordinate branch to reveal

deliberations for which confidentiality is required. Bork warns

that "[i]f a constitutional privilege exists that exceeds the

limits of the FOIA's enumerated exemptions, this provision on

its face would to that extent be unconstitutional, at least insofar

as the President himself is not obviously distinct from the

Executive Office of the President."3 Thus, to the extent any

agency's activity "is a delegation either of powers vested

personally in the President by statute . . . or of his powers

*Id. at 1539 (Bork, J. dissenting).

'Wolfe at 1539.
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under the Constitution, it enjoys the executive's privilege of

confidentiality."* Following Bork's analysis of the scope of

executive privilege, any government official carrying out duties

delegated from the President would be constitutionally protected

from releasing related communications to the legislative or

judicial branches of government.

II. Deference to Agencies

The typical FOIA case is brought by an individual

seeking to compel an agency to produce documents. The agency

responds by citing a statutory FOIA exemption and, based upon

an affidavit, seeks summary judgment. The D.C. Court of

Appeals has established a standard for reviewing the affidavits:

[A]n agency is entitled to summary judgment if its
affidavits describe the withheld information and the
lustification for withholding with reasonable specificity,
demonstrating a logical connection between the information
and the claimed exemption . . . and are not controverted
by either contrary evidence in the record nor by
evidence of agency bad faith.^

Bork has not had occasion to comment on the appropriateness

standard, but seems to accept it.™ However in applying this

deferential standard, Bork does not simply defer — he all but

abdicates his role as a judge. Bork has entirely upheld agency

claims in 20 cases, and largely upheld them in the remaining

^Goldberg v. U.S. Department of State, No. 86-5377, slip
opinion, (D.C. Cir. May 8, 1987), quoting Abbotts v. Nuclear
Reoulatorv Com'n, 766 F.2d 604 (D.C. Cir. 1985). Bork was on the
panel in both cases.

"See Meeropol v. Meese, 790 F.2d 942, 952 (D.C. Cir. 1986).
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5 cases: reversing a district court order to produce and mandating

additional hearings;^ reversing an administrative court on

non-FOIA grounds and remanding so the administrative court could

examine the applicability of FOIA, but suggesting that the

administrative ]udge examine privacy concerns before requiring

disclosure;10 affirming the granting of summary judgement to

several agencies in most respects, but remanding one portion

of the withheld documents to enable one agency to reprocess the

documents;11 vacating summary judgment for an agency and

requiring a more detailed affidavit before the documents

might be withheld pursuant to the seventh exemption;1= and

ruling that a district court had properly allowed an agency

to withhold two documents, but adding that the district court

should have required disclosure of one document;13 — this is

the only document Bork has actually required an agency to disclose.

Judge Bork has made it extremely difficult for FOIA

plaintiffs to avoid dismissal of their claims by summary

judgement. As far as Bork is concerned, almost all affidavits

**Emerson v. Department of Justice, No. 85-5695, slip
opinion, (D.C. Cir. June 30, 1986).

loAmerican Federation of Government Employees v. Federal
Labor Relations Authority. 793 F.2d 1360 (D.C. Cir. 1986).

xlMeeropol v. Meese. 790 F.2d 942 (D.C. Cir. 1986).

1=Crooker v. Bureau of Alcohol. Tobacco and Firearms, 789
F.2d 64 (D.C. Cir. 1986) .

13Texas Independent Producers Legal Action Assoc. v. I.R.S.
No. 85-5231, slip opinion (D.C. Cir. 1986).
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satisfy the first part of the court test for granting summary

judgment; they are reasonably specific and demonstrate a logical

connection between the information and the claimed exemption.

Therefore, the applicant must challenge the affidavit by either

contrary evidence in the record or by evidence of agency bad

faith. It is difficult to controvert the evidence: In Goldberg

v. U. S. Dept• of State.1* the State Department classified the

results of a questionnaire sent to ambassadors as confidential

and therefore exempt from FOIA even though the majority of

ambassadors returning the questionnaire had marked their

responses as unclassified; a panel en which Bork sat concluded

that this did not controvert the claim in the affidavit: it

was immaterial that the information originally had been labelled

unclassified and had been redesignated only when sought by the

applicant under FOIA.

It is equally difficult to convince Bork that there has

been bad faith. In McGehee v. C.I.A..ia a ]ournalist sought

information regarding the mass suicide/murder at Jonestown,

several weeks after the tragedy. A few weeks later, at the

suggestion of the CIA the journalist narrowed his request in

order to speed its processing. Nonetheless, it took the CIA

two and one-half years to process the request, and when the CIA

finally complied, it failed to disclose that it was using the

date of the revised request as the cut-off date so that any

x*No. 86-5377, slip opinion (D.C. Cir. 1987).

1=711 F.2d 1076 (D.C. Cir. 1983).
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information obtained in the prior two and one-half years would

not be provided. The majority found evidence of bad faith in

( 1 ) the length of time that passed before the CIA complied with

the streamlined request and (2) failing to disclose the cut-off

date- Bork disagreed. Bork maintained that bad faith was

present only when the plaintiff can impeach the credibility of

the affidavit itself.1*

Ill - Protection of Business Secrets

In Greenberq v. Food and Drug Administration.17' an attorney

with the Public Citizen Health Research Group sought from the

FDA a list of facilities owning a certain type CAT scanner to

investigate allegations that these scanners exposed patients

to dangerous levels of radiation. The manufacturer that had

provided the FDA with the information said it was protected by

exemption 4 which protects confidential commercial information.

According to the ma]ority, exemption 4's purpose is to protect

persons who submit information from competitive disadvantage.

The question therefore was whether disclosure would cause

substantial harm to the manufacturer's competitive position.

The majority concluded that disclosure of this information

would not cause substantial harm. However, Bork's dissenting

opinion argued that since the manufacturer (and its competitors)

"•''Subsequently, the CIA requested a rehearing; in a per
curiam opinion, the court concluded that the agency had not acted
in bad faith.

17-803 F.2d 1213 (D.C. Cir. 1986).



5197

62

safeguarded this information from competitors, it must be

valuable — otherwise they wouldn't protect it. This reasoning

presents a substantial barrier to FOIA plaintiffs. It suggests

that if the agency claims that the requested documents contain

trade-secrets, the plaintiffs have no means to challenge that

claim.

IV.Attorneys' Fees

Bork has joined in three opinions on attorneys' fees in

FOIA cases. In no case has he ruled for the applicant. In

two cases he joined a ruling that the applicant had not

substantially prevailed on the merits of the case and

therefore was not entitled to recover any fees. In the third

case, Weisberq v. U.S. Dept• of Justice.,1" the district

court had held that the applicant had substantially prevailed,

citing the fact that 50,000 pages of documents on Martin

Luther King eventually had been disclosed. The Court of

Appeals vacated the award and remanded, finding that the

district court had only provided a conclusion without

inquiring whether there in fact was a causal

nexus between the lawsuit and the disclosure. Moreover, even

if there was a causal nexus, the court would be required to

make a further inquiry to determine whether the applicant was

entitled to a fee. In the second inquiry, the court was to

balance four factors: (1) the benefit of the release to the

public; (2) the commercial benefit, of the release to the

'745 F.2d 1476 (D.C. Cir. 1984).
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applicant; (3) the nature of the applicant's interest; and

(4) whether the agency has a reasonable basis in law for

concluding the information was exempt. Even this would not

end the examination. Attorneys' fees are not to be granted

for nonproductive time or for time expended on issues on

which the applicant ultimately did not prevail, even though

the court explained that substantially prevail means to

substantially prevail overall.

FOIA itself is much broader. Section 552(a)(4)(E) indicates

that the court may assess against the United States reasonable

attorney fees and other litigation costs reasonably incurred

in any case under this section in which the complainant has

substantially prevailed. The court's additional restrictions

clearly will have a chilling effect. In Weisberq. the attorney

had labored for 9 years to assist Weisberg's quest for

information regarding the assassination of Martin Luther

King. He spent approximately 800 hours on the case. As a

result of his labors, 60,000 pages were disclosed. Few

applicants could afford to pay for this type of service. The

standards imposed by Weisberq, however, make recovery of

attorneys' fees unlikely. An obstructionist agency can

therefore stall long enough for the applicant to run out of

money with which to pay attorneys' fees and thereby effectively

end the FOIA request.
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Act ("OSHA") to a workplace where exposure to lead was so great

it endangered the fetuses of pregnant workers. The employer's

policy forced women of childbearing age to choose between

voluntary sterilization and termination of employment. Rather

than defer to the Secretary of Labor, who concluded that this

policy of "fixing the worker" instead of "fixing the workplace"

violated congressional intent behind OSHA, Judge Bork, writing

for an unanimous panel, held that the company's fetus protection

policy was not covered by OSHA because sterilization is performed

outside of the workplace. Bork's opinion gave little weight

to a woman's statutory right "co a safe workplace without undergoing

compulsory sterilization. The decision implies that fertile

women can be effectively barred from workplaces where there are

fetal hazards, even though as the plaintiffs contended here,

the company could take measures to eliminate the hazard. Bork's

reasoning also leaves open the possibility that in workplaces

where dangerous materials threaten male reproductive cells, male

workers could face the same choice of losing their fertility

or their }obs.=

In another case, a construction worker whose 30b involved

the use of various asbestos products died of asbestosis. His

widow sued the corporations that manufacture or distribute

asbestos products claiming negligence, breach of warranty, and

See Note, "Getting Beyond Discrimination: A Regulatory
Solution to the Problem of Fetal Hazards in the Workplace," 95
Yale L. J. 577 (1986).
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for an unanimous panel, held that the company's fetus protection

policy was not covered by OSHA because sterilization is performed

outside of the workplace. Bork's opinion gave little weight

to a woman's statutory right to a safe workplace without undergoing

compulsory sterilization. The decision implies that fertile

women can be effectively barred from workplaces where there are

fetal hazards, even though as the plaintiffs contended here,

the company could take measures to eliminate the hazard. Bork's

reasoning also leaves open the possibility that in workplaces

where dangerous materials threaten male reproductive cells, male

workers could face the same choice of losing their fertility

or their jobs.™

In another case, a construction worker whose job involved

the use of various asbestos products died of asbestosis. His

widow sued the corporations that manufacture or distribute

asbestos products claiming negligence, breach of warranty, and

products liability.3 Judge Bork twice argued that the case

should be dismissed before trial on procedural grounds;

dissenting from the panel's decision on appeal of summary

judgment, and dissenting against from the panel opinion when

the case was remanded from the Supreme Court. Bork maintained

that the plaintiff failed to demonstrate that her husband had

been exposed to asbestos. In fact, she had letters and witnesses

ready to testify that he had been employed to supervise and train

crews in the use of fireproofing products that contain

asbestos. In Judge Bork's view, this was not sufficient to

demonstrate that the case should at least proceed to a trial.

He would have dismissed the case, in the interests of

3See Note, "Getting Beyond Discrimination: A Regulatory
Solution to the Problem of Fetal Hazards in the Workplace," 95
Yale L. J. 577 (1986).

3Catrett v. Johns-Manville Sales Corp.. No. 83-1694, slip
opinion (D.C. Cir. August 7, 1987), on remand from 106 S. Ct.
2548 (1986), reversing 756 F.2d 181 (1985).
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securing a "just, speedy, and inexpensive determination of

every action"* without allowing the plaintiff to present her

evidence at trial. In this opinion, Judge Bork sought to

increase the plaintiff's burden of proof, at a pretrial stage

of litigation, a step that would not only dismiss the

plaintiff's claim in this case but also make it more difficult

for future plaintiffs; all without full consideration of the

merits of the case.

Workplace safety was also at issue in Prill v. National

Labor Relations Board,53 where a driver was fired after refusing

to drive a tractor-trailer which he knew to have faulty brakes

and other unsafe features. The majority of the panel found that

the worker could be protected under the National Labor Relations

Act, particularly since the worker and the employer were

under a legal obligation not to operate the vehicle. Judge

Bork, in dissent, argued that the driver's actions were not

protected under the National Labor Relations Act because he acted

individually rather than in a concerted effort with other

employees. This reasoning could prevent all workers, such as

truck drivers, who work alone rather than in a factory or other

single location, from asserting their rights to safe working

conditions.

In Mcllwain v. Hayes,* Judge Bork wrote for the majority,

holding that the Commissioner of the FDA's extension of the

closing dates for manufacturers to prove the safety of food color

additives was within his lawful authority and discretion. In

1960, Congress had passed the Color Additive Amendments to the

Food, Drug and Cosmetic Act which required manufacturers using

additives to prove their safety. While the 1960 Act provided

^Catrett. slip opinion at 6.

°755 F.2d 941 (1985).

*690 F.2d 1041 (D.C. Cir. 1982).
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the Commissioner with the power to postpone the closing dates

from time to time, over twenty years later the additives in question

had not been found safe. In spite of the over twenty-year delay,

the Commissioner allotted another two and one-half year

postponement for compliance with the Act. In his dissent, Judge

Mikva criticized the majority affirmance of the postponement

in light of the clear congressional intent that the transitional

provisions be used "on an interim basis for a reasonable

period."^

The one time that Judge Bork did write an opinion which

may promote the health and safety of individuals, the facts

of the case mandated that result on grounds other than health

concerns.™

Judge Bork wrote for the majority, affirming a district court

injunction prohibiting a cigarette manufacturer from advertising

that FTC studies had found the cigarette to contain

1 mg of tar. Judge Bork noted that because the FTC later found

its 1 mg of tar finding to be erroneous, continued use of that

finding by the manufacturer in its advertising was misleading.

II. Regulation of Nuclear Power Plants

Judge Bork has deferred to the discretion of the Nuclear

Regulatory Commission in its licensing of nuclear power

plants in the face of opposition from public interest groups

concerning safety factors. In San Luis Obispo Mothers for

Peace v. U.S. Nuclear Regulatory Commission.*' Judge Bork

wrote for the majority, en bane, which affirmed the issuance

by the NRC of low power and full power licenses to a nuclear

power plant located three miles near an active earthquake

"690 F.2d at lOST.

"Federal Trade Commission v. Brown & Williamson Tobacco
Corp.. 778 F.2d 35 (D.C. Cir. 1985).

'789 F.2d 26 (D.C. Cir. 1986), cert, denied. 107 S. Ct. 330
(1986).
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fault, in spite of claims by public interest groups that the

commission failed to gather adequate evidence concerning the

seismic risks and emergency procedures. Judge Bork thought

it highly unlikely that an earthquake might occur at the same

time that there was a nuclear accident at the plant. Judge

Wald, dissenting, argued that the refusal to consider

evidence caused by earthquakes was "inexplicable in legal,

logical, or common sense terms."10 Similarly, in Carstens v.

Nuclear Regulatory Commission,11 Judge Bork joined in an

opinion written by Judge Starr upholding the NRC's granting

of a license to a nuclear power plant located in an area of

seismic activity in Southern California-

Judge Bork's position of favoring the, NRC in the face of

opposition from public interest groups to the proliferation of

nuclear power plants without adequate safeguards, extends not

only to the licensing of such plants themselves, but also to

the on-going debate concerning continuing safety problems

with the plants. In Bellotti v. U.S. Nuclear Regulatory

Commission,1J for example, Judge Bork, writing for the

majority, severely curtailed the ability of the public to

intervene in nuclear license amendment proceedings under the

Atomic Energy Act. Judge Bork held that the Attorney General

'Id. at 60.

!725 F.2d 1380 (D.C. Cir. 1983).
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for the State of Massachusetts had no standing to intervene

on behalf of the people of Massachusetts in an NRC enforcement

proceeding that involved the license amendment of the nuclear

power station. The proceeding had been developed and ordered

by the NRC's Office of Inspection and Enforcement in response

to severe safety problems uncovered at the station. Yet, in

finding that the Attorney General had no standing to intervene

Judge Bork wrote that the intervention of the Attorney

General would "expand many proceedings into virtually

interminable, free-ranging investigations."13

III. Environmental Protection

In the environmental area, Judge Bork has generally favored

the governmental regulatory agencies over the claims of

individuals and public interest groups requesting more vigilant:

governmental regulation in order to protect the environment or

the health and safety of individuals. In Sierra Club v. U.S.

Department of Transportation.1* Judge Bork rejected the arguments

of the Sierra Club that the Federal Aviation Administration

improperly granted operation amendments to two commercial

airlines to service the Jackson Hole Airport. The plaintiffs

13724 F.2d at 1381; see also Ovstershell Alliance v. U.S.
Nuclear Regulatory Commission. 800 F.2d 1201 (D.C. Cir. 1986)
(in per curiam opinion, Judge Bork joined the panel which
found two pending motions before the Atomic Safety and
Licensing Appeal Board to reopen the record on the licensing
of a plant did not preclude the NRC from undertaking a
separate review in order to issue an immediately effective
full power operating license;.

1~752 F.2d 120 (D.C. Cir. 1985).
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alleged that an updated Environmental Impact Statement ("EIS")

had to be filed under the National Environmental Policy Act.

The plaintiffs also argued that the Department of Transportation

was required to consider possible alternatives under the

Transportation Code. The airport was located in a national

park. Finding that an EIS filed in 1980 was adequate and

that the airport had been operating for over forty-five years

and had allowed commercial jets to land for the last two,

Judge Bork held that updating the EIS would not be required.

He also held that the Transportation Code requirement that

possible alternatives be considered did not apply to changes

in flight scheduling.

Similarly, in Natural Resources Defense Council. Inc. v.

U.S. Environmental Protection Agency,1=l Judge Bork rejected the

claim of the Natural Resources Defense Council ("NRDC") that,

under the Clean Air Act, the EPA may consider no factors other

than health in setting the level of regulation of hazardous

pollutants such as vinyl chloride. After reviewing the

legislative history and searching for the congressional intent,

Judge Bork upheld the use by the agency of factors such as

economic and technological feasibility, holding that the agency

had some discretion in setting regulations and that its choice

was a reasonable one under the statute. The dissent criticized

the majority's interpretation that the statutory provision

l=804 F.2d 710 (D.C. Cir. 1986), reversed on rehearing en
bane. No. 85-1150 slip op. (July 28, 1987).
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authorized consideration of economic and technological

feasibility, where the statute clearly directed the "EPA

Administrator to establish an emission standard 'at the level

which in his judgment provides an ample margin of safety to

protect the public health from such hazardous air pollutants.'"1**

In an interesting turnabout of position, Judge Bork

subsequently wrote for the unanimous court upon en bane rehearing

and reversal of his earlier decision in Natural Resources.1^

In this second opinion, Judge Bork again rejected the NRDC's

position that only health-related factors could be considered,

but also rejected the EPA's position that it could rely solely

upon economic and technological feasibility m setting regulatory

standards. Judge Bork changed his position and his interpretation

of the legislative intent in holding in the en bane opinion

that the Administrator "ventured into a sone of impermissible

action" by "substitu*[ing] technological feasibility for

health as the primary consideration . . . contrary to clearly

discernible congressional intent." Noting tnat "[e]very

action by the Administrator in setting an emission standard

is to be taken 'to protect public health,1" Judge Bork's

opinion vacated the Administrator's decision and remanded it

for reconsideration. Faced with a unanimous court upon en bane

rehearing, Judge Bork's about-face in his interpretation of the

bane).

>704 F.2d at 728.

No. 85-1150 slip op. (D.C. Cir. July 28, 1987) (en
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clear congressional intent is particularly noteworthy.

IV. Attorney's Fees

The question of how much public interest attorneys should

be paid was at issue in Save Our Cumberland Mountains, Inc. v.

Hodel.*" Judge Bork wrote the majority opinion limiting their

fees to the average hourly rate they charged during the relevant

time period, even though attorneys in a public interest practice

commonly charge their clients based on the client's ability to

pay rather than at prevailing market rates. Judge Wald,

dissenting in part, argued that Bork's reasoning was "jurispruden-

tial absurdity" and that it discouraged the practice of

public interest law. She wrote:

Most disturbingly, the panel's theory produces strong
disincentives to young lawyers trying to make public
interest-type practice work. Large, wealthy private
firms will receive top dollar in statutory fees
compensation for the occasional pro bono case they
take. Nonprofit legal services organizations with
salaried employees will also receive fees based on
the top market rate for lawyers of similar
qualifications and experience. But struggling
private-public interest attorneys who purposefully
charge their poorer clients for services at cut-rates
but who must yet depend upon those rates for their
livelihood will receive those same cut-rates as
statutory fees. Clearly, Congress did not intend
such an arbitrary disparity when it enacted provisions
allowing reasonable attorneys' fees in order to
induce high quality representation from the private
bar.1"

Judge Bork's conservatism in interpreting the scope of

iBNo. 85-5984, slip op. (D.C. Cir. August 7, 1987).

1^Id., slip op. at 9-
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the environmental laws is also exhibited in his denial of attorney's

fees and costs to claimants under the environmental acts. In

Citizens Coordinating Committee on Friendship Heights. Inc. v.

Washington Metropolitan Area Transit Authority,ao Judge Bork,

writing for the majority, held that corporate plaintiffs lacked

standing to recover costs under the Clean Water Act. Similarly,

in Business and Professional People for the Public Interest v.

Nuclear Regulatory Commission,ai Judge Bork wrote in the

majority opinion that a not-for-profit public interest

corporation was not entitled to recover fees and expenses in

connection with its intervention in a proceeding funded in part

by the Energy and Water Development Appropriations Act.

V. Other Cases

A prevailing theme through all Judge Bork's decisions in

this area in his willingness to defer to the regulatory or

administrative agencies. In Oil. Chemical and Atomic Workers

International Union v. Zegeer." Bork joined a majority opinion

upholding the Mine Safety and Health Administration's delay in

releasing rules concerning permissible level of radon danger

to which underground miners may be exposed where completion

of rule making was proceeding within a reasonable time. In National

Wildlife Federation v. Gorsuch." Bork joined the majority which

ao765 F.2d 1169 (D.C. Cir. 1985).

= 1793 F.2d 1366 (D.C. Cir. 1966).

==768 F.2d 1480 (D.C. Cir. 1985).

"693 F.2d 156 (D.C. Cir. 1982).
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upheld the Environmental Protection Agency's interpretation that

the National Pollution Discharge Elimination System permit

program excludes dam-caused pollution and which reversed lower

court finding of a violation by EPA administrator in failing

to regulate discharge of pollutants from dam. Bork was on the

panel in National Resources Defense Council, Inc. v. Environmental

Protection Agency•='* a per curiam decision upholding a EPA rule

establishing recommended maximum contaminant level for fluoride

under the Safe Drinking Water Act where level set by EPA was

rational and sufficiently low to prevent crippling skeletal

fluorosis even among susceptible individuals. In Committee of

100 v. Hodel,==i Bork joined the majority which upheld a proposed

exchange of real property between a private developer and the

National Park Service, finding that the determination by Park

Service that properties were cf approximately equal value did

not require a public hearing and was reasonable. Bork wrote

the opinion for the majority in Coalition for the Environment

v. Nuclear Regulatory Commission,2* holding that a NRC rule

eliminating case by case review of financial qualifications for

certain utilities seeking operating licenses was not arbitrary

and capricious and that the Atomic Energy Act did not require

an individualized showing of financial capabilities. Again writing

for the majority, Judge Bork's opinion in Donovan v. Carolina

'812 F.2d 721 (D.C. Cir. 1987).

'777 F.2d 711 (D.C. Cir. 1985).

'7S5 F.2d 168 (D.C. Cir. 1986).
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Stalite Co.,ay reversed the district court's decision reversing

civil penalties imposed by the Federal Mine Safety and Health

Review Commission, and held that a state gravel processing

facility which did not extract the slate it processed but was

operationally integrated with a plant which was subject to the

Federal Mine Safety and Health Act, was also subject to the Act.

In General Electric Uranium Management Corp. v. U.S. Department

of Energy.3" Bork joined the majority opinion upholding the

Department of Energy's rule setting a one-time fee for disposal

of spent nuclear fuel, finding that the Department of Energy

rule was a reasonable exercise of its discretion under the

Waste Act.

Conclusion

While in the environmental area, Bork' s opinions for the

most part have been majority decisions, several were issued with

strong dissenting opinions as well. Most disturbing is Judge

Bork's disregard for the health and safety needs of workers.

In addition, his rulings that restrict or deny attorney's

fees under environmental protection laws will discourage the

practice of public interest law in this area.

'734 F.2d 1547 (D.C. Cir. 1984).

'764 F.2d 896 (D.C. Cir. 1985).
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CRIMINAL LAW AND THE DEATH PENALTY

I. Criminal Law

To date Judge Bork has participated in 26 criminal cases,

deciding in favor of the prosecution in 24 of those cases.

His opinions suggest that he would narrow application of the

exclusionary rule, and generally approve rules of evidence

which are advantageous to the prosecution and deny individual

rights.

In United States v. Singleton.1 Judge Bork wrote a majority

opinion joined by Judge Scalia, holding that crucial

evidence as to identification of the defendant which the

trial }udge found to be legally inadmissible on due process

grounds should be admitted at a new trial. The trial ;judge

emphasized that the police conduct in presenting the

defendant to the witnesses collectively, snortly after the

robbery was committed, with articles used in the robbery

but not found on the accused, was "a clear-cut example of

the dangerous potential of the one-man 'show-up' for tragic

misidentification."a The show-up identifications were

later contradicted by the independent recollections of the

witnesses. Judge Bork ruled, however, that their show-up

identifications should be admitted as evidence. Judge

Swygert dissented, arguing that Judge Bork's opinion

*759 F.2d 176 (D.C. Cir.), rehearing en bane denied. 763
F.2d 1432 (1985).

=763 F.2d at 1435.
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"ignores the most fundamental premises and policies of evidence

law."3 Bork used procedural arguments to avoid consideration

of the due process concerns underlying current Supreme Court

decisions that exclude unreliable, suggestive identifications

of defendants. He held that because an appeals court had

ruled that the evidence was sufficient to convict, the

trial court on remand was barred from considering the

admissibility of the evidence. However, this argument

ignores the important distinction between the admissibility

of evidence, and its sufficiency to prove guilt.

In dissenting from denial of rehearing, Judges Wright

and Mikva commented that it was fundamentally unfair to

allow use of the show-up identification as evidence, and

even the judges voting against rehearing of the case felt

it "difficult to subscribe to the panel's decision in this

case."* Judge Bork went to great lengths in this case to

prevent the trial court from making the initial determinations

about admissibility of evidence that are ordinarily

considered within its sound discretion to make.

In United States v. Mount." Bork wrote a separate concurring

opinion to elaborate his views on the exclusionary rule beyond

what was required to decide the case. The defendant in Mount

argued that the exclusionary rule should apply to evidence

!759 F.2d at 184.

'763 F.2d at 1432.

'757 F.2d 1315 (D.C. Cir. 1985).
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seized by British police during a warrantless search of his

home in Britain. The rule in other circuits is that United

States courts will not exclude evidence seized by foreign

law officers outside the U.S. unless the evidence was

gathered in such a way that it shocks the judicial conscience.

Rather than agree with the majority that the evidence in

this case was not seized in a shocking manner, Judge Bork

found it appropriate to criticize the rule itself, arguing

that courts do not have any power to exclude evidence

gathered abroad, no matter how outrageously obtained, short

of evidence obtained from beatings, torture, or other

physical abuse.

In addition, Bork expressed his view that use of the

exclusionary rule is not warranted in circumstances in which

"application of the rule does not result in appreciable

deterrence of unlawful police conduct." In his concurring

opinion, Bork flatly states that "deterrence is now essential

before exclusion can ever be appropriate under the Fourth

Amendment."* Although in line with the Supreme Court's recent

decision, this reading of the Fourth Amendment, which establishes

"the right of the people to be secure in their persons, houses,

papers, and effects, against unreasonable searches and

seizures,"7' ignores the fundamental connection between the

•id. at 1321.

'U.S. Const, amend. IV.
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right to be free from invasions of privacy and the right to

exclude evidence wrongfully obtained.

Bork elaborated on his concurrence in Mount in the

course of his interview in Judicial Notice. He identified

two possible rationales for the exclusionary rule:

deterrence of unconstitutional police behavior; and the

principle that "courts shouldn't soil their hands by

allowing in unconstitutionally acquired evidence."" He

rejected the latter as unconvincing.

Notably lacking is any understanding of the individual's

right to privacy as a justification for the rule.

II. Criminal Punishments and the Death Penalty

In Judge Bork's view, not only the death penalty, but

any punishment acceptable in 1789 is constitutional today.

Moreover, Bork's theory implies that there is no need for

the punishment to be proportional to the crime. The

Supreme Court has repeatedly held that the Eight Amendment's

prohibition of cruel and unusual punishment must be

interpreted according to "the evolving standards of decency

which mark the progress of a maturing society," so that a

certain form of punishment accepted by the Framers of the

Amendment may nevertheless be unconstitutional today.' In

addition, a series of cases has established that the

""An Interview with Robert H. Bork", Judicial Notice,
(reprint June 1987) at 6.

•"Gregg v. Georgia, 428 U.S. 153, 173 (1976).
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punishment must not "involve the unnecessary and wanton

infliction of pain," nor be "grossly out of proportion to the

severity of the crime."10 If he adheres to the strict

constructionist view of the Eighth Amendment that he has so

far defended, Judge Bork must reject these propositions.

Judge Bork finds the death penalty to be a constitutionally

permissible form of punishment. In 1986 he stated:

Well, I think for an interpretivist, the issue is
almost concluded by the fact that the death
penalty is specifically referred to, and assumed
to be an available penalty, in the Constitution
itself. In the Fifth Amendment and in the
Fourteenth Amendment. It is a little hard to
understand how a penalty that the framers
explicitly assumed to be available can somehow
become unavailable because of the very Constitution
the framers wrote.11

Judge Bork went on to question whether the Eighth Amendment

contains an evolving standard:

I suppose the noninterpretivists would proceed,
as some of them have, by saying, "Well, the
standard, for example, of what is a cruel and
unusual punishment under the Eighth Amendment is
an evolving standard. It moves with the society's
new consensus about what is consisrent with human
dignity, what is too cruel, etc., etc." And then
they say that evolving standard has now reached
the death penalty, and eliminates it. But it is
not made clear why the standard should evolve.152

However, at the time the Eighth Amendment was written, ear

cropping, flogging, branding, mutilation, and disembowelment

loId. at 173.

11"An Interview with Robert H. Bork", supra note 8, at
5.

1=Id. at 5-6.
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were also state-sanctioned punishments, sometimes even for

minor offenses.13 Since mutilation was acceptable in 1789,

and if the Eighth Amendment does not establish an evolving

standard of decency, would Judge Bork then uphold against

an Eighth Amendment challenge, a state law imposing these

barbaric punishments?

It is unclear whether Judge Bork accepts the proposition

that the framers of the Eighth Amendment intended to

include a requirement that the punishment be proportional

to the crime. This is also a salient issue today. The

Supreme Court has held the death penalty to be excessive

punishment for rape of an adult woman,1* for kidnapping,13

and for some felony-murders.1*" Under the interprevist view

that proportionality to the crime is not part of the cruel

and unusual standard, the death penalty would be constitutional

for any offense for which it could have been imposed in

1789, and that includes most felonies. Moreover, suggestions

like Justice Powell's in Bowers v. Kardwick,1"7" that

incarceration for the crime of private, consensual sodomy

may be excessive, would be rejected by Judge Bork.

13See R. Berger, Death Penalties: The Supreme Court's
Obstacle Course 41, 113, 118 (1982).

1*Coker v. Georgia. 433 U.S. 584 (1977).

1=Eberheart v. Georgia, 433 U.S. 917 (1977).

1AEnmund v. Florida, 102 S. Ct. 3368 (1982).

1"l06 S. Ct. 2841, 2847-48 (1986) (Powell, J., concurring).
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In short, Judge Bork clearly believes that the death penalty

is a constitutional form of punishment. It is less clear

whether, in his view, there are any crimes for which it may

be an unconstitutional punishment because it is excessive.

Given the forms of punishment which were acceptable when

the Eighth Amendment was drafted, Bork's view suggests that

the Amendment does not establish limitations on punishments

which, by today's standards, are excessively brutal and

inhumane.
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SPECIAL PROSECUTORS AND THE ETHICS IN GOVERNMENT ACT

Introduction

Judge Robert H. Bork believes that the appointment of a

special prosecutor (independent counsel) by someone outside

the executive branch is an unconstitutional usurpation of

executive authority. He made his views clear while testifying

before the House and Senate Judiciary Committees in his

capacity as Acting Attorney General shortly after dismissing

special Watergate prosecutor Archibald Cox in 1973. In his

identical opening statements to the House and Senate, Judge

Bork said:

The question is whether congressional legislation appointing
a Special Prosecutor outside the executive branch or
empowering courts to do so would be constitutionally valid
. . . I am persuaded that such a course would almost
certainly not be valid . . . . *

Bork's denial of Congressional power to determine which

branch of government will appoint a special prosecutor must be

considered in the context of his role at that time. In 1974,

the firing of Archibald Cox was one of the grounds for

impeachment of President Nixon.a In addition, a district

1 Special Prosecutor and Watergate Grand Jury Legislation:
Hearings on H.J. Res. 784 and H.R. 10937 before Subcommittee on
Criminal Justice of House Judiciary Committee, 93rd Cong., 1st
Sess. 251, 252 (1973) (testimony of Robert H. Bork, Acting
Attorney General of the United States); Special Prosecutor:
Hearings Before Senate Judiciary Committee, 93rd Cong., 1st Sess.
449, 450 (1973) (testimony of Robert H. Bork, Acting Attorney
General of the United States).

=Senate Comm. on the Judiciary, 93d Cong. 2d Sess.,
Impeachment of Richard M. Nixon, 2, 8, 179-181 (Aug. 20, 1974).
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court ;judge ruled that Bork' s firing of Cox was illegal.3

Bork's justification of executive control over the

prosecutorial power along with denial of any Congressional

power would effectively put the President above the rule of

law. Today, his view implies that the Ethics in Government

Act, which authorizes the court to appoint an independent

counsel,* is unconstitutional. Judge Bork elaborated his

constitutional interpretation of this issue in a recent case

which challenged the refusal of the Attorney General to

appoint a special prosecutor to investigate FBI involvement

in killings which occurred when the Klan and Nazi party

attacked demonstrators in Greensboro, North Carolina in 1979.=

Judge Bork's conclusion that the court cannot appoint a

prosecutor rests upon a strict interpretation of the Constitution's

text and a rigid conception of the principle of separation of

powers, along with a belief in executive primacy. As far as

he is concerned, these considerations override the goal of

avoiding conflicts of interest during investigations of

executive branch officials.

I• Constitutional Powers to Prosecute

As Bork reads the Constitution, only a member of the

executive branch can appoint a special prosecutor because only

the executive is directed by the Constitution to "take care

'Nader v. Berk, 366 F.Supp. 104 (1973).

'28 USC £ 47, 591-98 ( 1978 ) .

'Nathan v. Smith, 737 F.2d 1069 (1984).

3-375 0 -
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that the laws be faithfully executed." He explained his

understanding of the Constitution to the House and Senate in

1973:

[T]he Constitution of the United States makes
prosecution of criminal offenses an executive branch
function . . . The only reference to prosecutorial
powers is in article II, section 3, which states
that the President "shall take care that the laws
be faithfully executed." Article II, section 2,
gives the President "Power to Grant Reprieves and
Pardons for Offenses against the United States."
This power too, indicates that the Constitution
lodges in the executive branch complete control
over criminal prosecution.*

For Bork, it is self-evident that this language places the

power to prosecute solely in the hands of the executive.

Although Bork is convinced that article II, section 3

precludes any other branch from handling criminal prosecutions,

his colleagues on the D.C. Circuit disagree. In In re:

Olson7*. a three judge panel of the D.C. Circuit held that

article II, section 3 "does not require the President (or his

delegate) to 'execute the laws.'" The court reasoned that:

The President's responsibility may be satisfied by Congress
entrusting the power of execution to some other officer
while the President's obligation would be satisfied by
the right of the President (or his delegate) to remove
the individual officer for impropriety."

Essentially, the Court refuted Bork's narrow construction of

article II, section 3 by concluding that the President does

'818 F.2d 34,

'Id. at 44.
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not have to execute the laws himself if he can fire those who

do. As long as the President retains a measure of oversight,

he fulfills his duty to "take care."

The primary argument countering Bork's position, besides

challenging his interpretation of article II, section 3,

incorporates two additional constitutional provisions. First,

article II, section 2 (the "appointments" clause) states:

But the Congress may by Law vest the Appointment of such
inferior Officers, as they think proper, in the President
alone, in the Courts of Law, or in the Heads of x

Departments.

Second, article I, section 8 (the "necessary and proper" clause)

empowers Congress:

To make all Laws which shall be necessary and proper
for carrying into Execution the foregoing Powers, and
all other powers vested by tne Constitution in the
Government of the United States or in any Department or
Officer thereof.

Each of these provisions offers a plausible textual basis for

the creation of a special prosecutor independent of the

executive branch. A defensible construction of the "appointments'

clause says that a special prosecutor is an "inferior

officer" whom Congress could direct the courts to appoint.

Therefore, a duly enacted law creating a court-appointed

special prosecutor reasonably could be deemed a "necessary

and proper" exercise of the ccnaressional power to vest the

appointment of inferior officers as it. sees fit.

Taken together, both the "appointments" clause and the

"necessary and proper" clause expressly give to Congress broad
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powers which arguably allow it to prescribe the process

by which a special prosecutor is appointed. Indeed, in Olsen,

the Court directly supported this view. The court defended

the legitimacy of the Ethics in Government Act by writing:

The statute authorizing the court to appoint independent
counsel to prosecute violations of the criminal law
involving high government officials is grounded in the
'necessary and proper' clause and the Article II
appointments clause of the Constitution.^

Thus, there is a legal precedent from Bork's own circuit invoking

the "appointments" clause and the "necessary and proper" clause

to uphold the Office of Independent Counsel. Bork, opposing

the D.C. Circuit in Olsen, the ABA, and constitutional

scholars such as Laurence Tribe and Philip Heymann, remains

convinced that these provisions offer no support for the

creation of a special prosecutor outside the executive

branch. He finds the argument that the "appointments" clause

and the "necessary and proper" clause offer a constitutional

basis for a court-appointed special prosecutor specious.

He dismissed article II, section 2 before the House and

Senate in 1973 by invoking the framers' intent:

This provision was added with little or no debate toward
the end of the Constitutional Convention. It is impossible
to believe that as an afterthought, and without discussion,
the framers carelessly destroyed the principle of
separation of powers they had so painstakingly worked
out in the course of their deliberations.

It seems as clear as such matters ever can be that
the framers intended to give Congress the power
to vest in the courts the power to appoint "inferior
officers" such as clerks, bailiffs, and similar

*". Id..
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functionaries necessary to the functioning of courts,
just as they intended "Heads of Departments" to
be able to appoint most of their subordinates without
troubling the President in every case. The power
is clearly one to enhance the convenience of
administration, not to enable Congress to destroy
the separation of powers by transferring the
powers of the executive to the judiciary or, for
the matter of that, transferring the powers of
the judiciary to the executive.

Of course Bork can only guess at what the framers intended,

since they never defined the term "inferior officer". An equally

tenable theory is that they added the "appointments" clause

not only "to enhance the convenience of administration," as

Bork asserts, but also to institute another congressional

check in the system of checks and balances which could evolve

as the government grew more complex. Thus, even under Bork's

strict interpretivism, his conclusion is debatable.

Next, Bork attacked the applicability of tne "necessary

and proper" clause with an appeal to the logic of having three

separate branches of government:

I take it that no one suggests the power to create a
Special Prosecutor ouzside tne executive branch is found
among the enumerated powers such as the power to regulate
commerce or to lay and collect taxes. The theory,
therefore, must be that the power to make laws necessary
and proper for the enforcement of the laws includes the
power to remove law enforcement from the executive branch.

If the necessary and proper clause were read in that
fashion it would be a power lodged in Congress that
swallows up much of the rest of the Constitution . . .

The necessary and proper clause must be read as a means
of making the exercise of powers by the various

10House hearings, supra note 1, at 254; Senate hearings,
supra note 1, at 452.
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branches effective, not as a means of shifting powers
between the branches of government. Thus Congress may
create or abolish various positions within the Department
of Justice. It may provide or take away jurisdiction.
It may pass or repeal substantive laws. It may
appropriate funds or not as it sees fit. But all of
this does not add up to a theory that it can keep the
laws but forbid the executive branch to enforce them
and transfer the enforcement function to itself or to
the courts.11

Bork analyzes the "necessary and proper" clause by placing it

in a vacuum, instead of assessing it in con]unction with the

"appointments" clause. This is the only way he can say that

Congress's exercising the "necessary and proper" clause to

authorize a court-appointed special prosecutor amounts to a

"shifting of power between branches." Otherwise, he would

have to overcome the argument that Congress is merely

employing a "necessary and proper" means to exercise its own

constitutional power to vest the appointment of an inferior

officer. By divorcing the "appointments" clause from the

"necessary and proper" clause, Bork never honestly confronts

the argument that together they sanction Congress's decision

to permit the court to appoint a special prosecutor.

Along with Bork's originalist approach to the Constitution's

text, his unyielding formulation of the separate function of

each branch of government explains his contention that the

special prosecutor must be created and maintained by the

executive branch. He views a special prosecutor appointed

independently from the executive not as a narrowly tailored

11House hearings, supra note 1, at 255; Senate hearings,
supra note 1, at 453.
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means of avoiding impropriety during investigations of executive

officials, but instead as a much larger, more vitiating seizure

of executive power amounting to a destruction of the principle

of separation of powers.

This belief that the three branches of government are

distinct entities whose powers cannot overlap has been rejected

by both the Supreme Court and Bork's own Circuit. The D.C.

Circuit in Olsen. citing the seminal Supreme Court case Buckley

v. Valeo. ruled that the Ethics in Government Act:

is as fully consistent with the separation of powers
doctrine of the Constitution . . . as it is a
commonplace that the Constitution does not
'contemplate total separation of each of the three
essential branches of government.'1=

Thus, Bork's notion that the special prosecutor must remain

within the executive branch because the branches are wholly

independent is at least controversial and at worst incorrect.

II. Bork's Nathan v. Smith13 Opinion

The private plaintiffs in Nathan did not question the

constitutionality of the office of independent counsel, but

rather sought to compel an investigation. The per curiam panel

opinion decided the case on the narrow grounds that the

plaintiffs failed to supply the Attorney General with sufficient

specific information to require an investigation.1* While Judge

lz01sen, 816 F.2d at 88.

1 3. 737 F. 2d 1069 (D.C. Cir. 1984). This case is also
discussed in the Separation of Powers section, infra, at
115-116 and in the Access to Courts section, infra at 126.

x*Id. at 1070.
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Bork's concurring opinion did emphasize that the Ethics in

Government statute does not give private parties the right to

compel prosecution,183 he went on to discuss the constitutional

grant of prosecutorial powers.

Bork stressed that "the principle of Executive control

extends to all phases of the prosecutorial process,"1* suggesting

that the validity of a court-appointed special prosecutor, even

at the request of the Attorney General, may violate the

constitutional principle of separation of powers. Moreover,

Bork stated that:

If the execution of the laws is lodged by the
Constitution in the President, that execution may
not be divided up into segments, some of which
courts may control and some of which the President's
delegate may control. It is all the law enforcement
power and it all belongs to the Executive.1'7'

Ill. The Implications of Bork's View

In summary, nothing indicates that Judge Bork has changed

his opinion, expressed in 1973, that the special prosecutor must

be appointed by, and remain under the control of, someone within

the executive branch of government. Therefore, he would likely

find the current Ethics in Government Act unconstitutional, since

it empowers the court to appoint an independent counsel. There

iaSee also Banzhaf v. Smith, 737 F.2d 1167 (D.C. Cir. 1984)
(per curiam decision in which Judge Bork participated, holding
that private citizens cannot seek judicial review of Attorney
General's decision not to investigate allegations of wrongdoing
during 1980 Presidential campaign by persons who are now high
ranking government officials.)

^Nathan. 737 F.2d at 1079.
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have been several recent challenges to the constitutionality

of the Ethics in Government Act, including those filed by Colonel

North, Admiral Pomdexter, Michael Deaver and Lyn Nofziger, and

the Supreme Court has never ruled on this issue. Thus, Bork's

view could have significant weight should he become a Supreme

Court Justice. A finding by the Supreme Court that the

Ethics in Government Act is unconstitutional would eliminate

the Office of Independent Counsel. This would curtail

impartial investigations into criminal wrongdoing by executive

branch officials because it would leave investigations solely

in the hands of the Attorney General, in effect allowing the

fox to guard the henhouse.
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FOREIGN AFFAIRS

Introduction

Judge Bork's opinions pertaining to matters of foreign

policy reflect his view that the President retains broad

authority under the Constitution to conduct the nation's foreign

policy and that separation of powers principles dictate judicial

restraint in this area. While many may share this view in

general, Judge Bork takes this position to extreme lengths.

For example, participating in a 1971 symposium on the

legality of United States action in Cambodia, Bork boldly

declared:

I think there is no reason to doubt that President Nixon
had ample constitutional authority to order the
attack upon sanctuaries in Cambodia seized by North
Vietnamese and Viet Cong forces. That authority
arises both from the inherent powers of the Presidency
and from Congressional authorization. The real
question m this situation is whether Congress has
the Constitutional authority to limit the President's
discretion with respect to this attack. Any detailed
intervention by Congress in the conduct of the
Vietnamese conflict constitutes a trespass upon
powers the Constitution reposes exclusively in the
President.*

Judge Bork's opinions on the appellate court, though

written more than ten years subsequent to the 1971 symposium,

involving issues ranging from Palestinian terrorism to

military activity in Central America, expound upon the

themes raised by Bork m the context of the Vietnam

conflict. In every instance, the result of Bork's rulings

1 Comments, "Symposium on United States Action in
Cambodia", 65 Am. J. Int' 1 L. 1, 79-81 (1971).
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has been to further the President's foreign policy goals,

even if those goals are arguably contrary to national or

international law. The means by which Bork implements his

view on the role of the judiciary in foreign policy is

often to deny access to the court on grounds of lack of

standing or lack of subject matter jurisdiction.

I. Congressional Challenges to Presidential Action

Judge Bork has expressed the view that the War Powers

Resolution52, which requires the President to consult with

Congress when possible before introducing U.S. forces into

hostile situations; and to report to Congress within 48

hours if an emergency situation requires the deployment of

armed forces without prior consultation, is "probably

unconstitutional and certainly unworkable."3 In his view,

the Resolution violates the separation of powers principle

by giving Congress too much control over the conduct of the

Armed Forces. However, when cases involving the War Powers

Resolution have come before Judge Bork, he has dealt with

them on procedural grounds, defeating the purpose of the

Resolution without directly ruling it unconstitutional.

Lack of standing was the grounds on which Judge Bork

resolved the dispute in his concurring opinion in Crockett

v. Reagan.* The case was brought by 29 members of Congress,

'50 U.S.C. 1541-1548 (1982 ) .

'Wall Street Journal, Mar. 9, 1978.

v720 F.2d 1355 (D.C. Cir. 1983).
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challenging the legality of the United States presence in and

military assistance to El Salvador under the War Powers

Resolution and the Foreign Assistance Act of 1961. Bork argued

that they had no standing to sue because they suffered no

injury. He wrote:

Congressional plaintiffs here have lost no part of their
right to vote and thus have not suffered the "judicially
cognizable injury" . . . necessary to give them
standing. I also adhere to my view that separation-
-of-powers considerations are properly addressed as
part of the standing requirement.85

The last statement is particularly significant in that

Judge Bork prefers to address separation of powers questions

first through the requirement cf standing, thus keeping certain

issues, including those pertaining to legislative involvement

in foreign affairs, out of court in the first place.

Traditionally, separation cf powers concerns would be

raised either through the doctrine of equitable discretion,

which provides for judicial restraint when a legislator's

quarrel with the Executive is in fact best characterized as

a quarrel with a fellow legislator; or through the non^usticiable

political question doctrine. The majority in Crockett

dismissed the legislators' claims under the Foreign

Assistance Act and the War Powers Resolution on equitable

discretion and political question grounds.

Bork's opinion in Crockett suggests that Congressmen

seeking to enforce the War Powers Resolution m a situation

sId. at 1357.
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where they believe U.S. Forces' operations have been

carried out in violation of the Resolution, in the Persian

Gulf, for example, cannot go to the courts. It is unclear

what they can do to assert their claim that the President

is violating the law.

In contrast, the majority in Crockett allowed congressional

standing and left open the possibility that in the future,

with a clear indication that Congress expected the War

Powers Act to apply to a particular situation and an

equally clear refusal of the President to comply, judicial

interpretation of the Resolution could serve to resolve the

impcsse. The majority then, decided the Crockett case in

such a way that left open the possibility of reaching a

different result on different facts. Judge Bork's view

would bar any such case from the courts altogether.

A jurisdictional argument also formed the basis of the

decision in Convers v. Reacan,* where Judge Bork joined a

per curiam opinion holding that the plaintiff's claim was

moot. The suit was brought by eleven Congressmen seeking

declaratory relief under the War Powers Clause of the

Constitution with respect to the United States invasion of

Grenada. The opinion by Judge Tamm drew a distinction

between the "unilateral invasion of Grenada as a deprivation

of the appellants' right to commit United States

'765 F.2d 1124 (D.C. Cir. 1985).
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forces to a war of aggression," and the "defendants' power

to control the deployment of military personnel in peaceful

circumstances."7" The opinion concluded that the latter

characterization applied to the Grenada situation in 1985 and

thus, the appellants' claims were no longer relevant.

II. Individual Suits Against Foreign Governments

In Tel-Oren v. Libyan Arab Republic," Judge Bork

wrote a concurring opinion upholding the district court's

dismissal, on grounds of lack of jurisdiction, of a claim

against Libya and several Arab and Palestinian groups

brought by American and Israeli survivors of a Palestinian

armed attack on an Israeli bus. The case essentially

required the court to determine under what circumstances

victims of terrorist attacks in foreign countries can sue

their assailants for compensatory and punitive damages in

American courts. Judge Bork's concurring opinion compels

the conclusion that no such suits can ever be maintained.

The plaintiffs claimed the right to sue under a 1789

statute conferring federal jurisdiction in "any civil

action by an alien for a tort only, committed in violation

of the law of nations or a treaty of the United States."

Judge Bork denied access to all the alien plaintiffs (and

to the American plaintiffs on other grounds) because he

. at 1127.

"726 F.2d 774 (D.C. Cir.), cert, denied 467 U.S. 1251
(1984).
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could not find an explicit grant of a cause of action in

the statute. He felt that if the court were to decide the

substantive issues at hand, it would be required to

determine unsettled questions of international law (e.g..

whether PLO-sponsored attacks on Israel are lawful) that

are of a politically sensitive nature and are therefore

best left to the executive branch. Thus, he sought a grant

of an explicit cause of action in the statute that would

justify such intervention by the court in foreign policy

considerations, ultimately noting (i) that none of the relevant

treaties gives individuals a right to judicial enforcement

of treaty violations, (11) that federal common law, though

incorporating general principles of international law where

appropriate, does not automatically grant individuals a

right of action under international law and (ni) that the

"law of nations" referred to in the 1789 statute musi be

construed in terms of the intent of the legislators who

enacted it in 1789. On this last point, Judge Bork

surmised that the substantive offenses in the law of

nations to which the 1789 statute alludes include only

violation of safe conduct, infringement of the rights of

ambassadors and privacy:

It is important to remember that in 1789 there was no
concept of international human rights; neither was there,
under the traditional version of customary international
law, any recognition of a right of private parties to
recover ."*

"Id. at 813.
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The conclusion that the 1789 statute did not provide for a

private cause of action stands in direct contrast to the second

circuit's decision in Filartiga v. Pena-Irala.*° cited with

approval by Judge Edwards in his separate concurring

opinion in Tel-Oren. The Second Circuit court had held that

the plaintiff Dolly Filartiga, a Paraguayan citizen, had a

valid wrongful death claim under the 1789 statute against a

former official of the Paraguayan government who had

allegedly tortured her brother to death.11

However, Judge Bork's analysis in Tel-Oren went even

further. He stated that he would not consider it appropriate

for courts to hear the case even if, in his estimation,

Congress had specifically granted them jurisdiction. As

Judge Edwards pointed out, Judge Bork "would keep these

cases out of court under any circumstances."1=

In Persinqer v. Iran.13 Judge Bork declined tc apply

an exception to the Foreign Sovereign Immunities Act (the "FSIA")

in a case brought by a former American hostage and his

parents. The plaintiff son argued that the court had

iO630 F.2d S76 (2d Cir. 1980).

11 Judge Edwards believed that Filartiaa did not apply in
this case for two reasons. Filartiaa involved official, state
initiated torture whereas Tel-Oren involved the PLO which is not
an officially recognized nation state. Secondly, Edwards argued,
torture is a violation of the law of nations while terrorism is
not.

iaTel-0ren, 726 F.2d at 790 (Edwards, J., cissenring).

1=!729 F.2d 835 (D.C. Cir.), cert denied. 469 U.S. 881
( 1984) .
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jurisdiction under the FSIA in that the embassy grounds in

Iran, where the tortious act had taken place, constituted

United States territory as defined in the FSIA. Judge Bork

concluded that Congressional intent was not to revoke

foreign sovereign immunity for tortious acts committed in

embassies abroad. This conclusion required the surprising

proposition that U.S. embassies abroad are not subject to

the jurisdiction of the United States.

However, the plaintiff parents, whose alleged injury

occurred within the United States, clearly satisfied the literal

definition of "United States territory," necessary for the

court to have jurisdiction. Bork concluded that they too

must not have a claim because it would have been anomalous

if Congress had "intended to deny a remedy to [the son] —

a hostage imprisoned and physically abused for more than a

year — and yet also intended to expose Iran to suit by his

parents for their emotional distress."1* Judge Edwards, in

his dissent, saw no such anomaly and would have upheld

jurisdiction with respect to the parents' claim.

Ill. First Amendment Rights in Conflict with Foreign Policy

In Abourezk v. Reagan13 the Secretary of State had refused

to issue visas to four foreign individuals (Tomas Borge, the

Interior Minister of Nicaragua; Nino Casti, a peace

1AId. at 842-43.

1 = 785 F.2d 1043 (D.C. Cir.), cert, granted 107 S. Ct.
666 (1986). This case is also discussed in the Freedom of
Speech section, supra at 8-9.
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activist and a former member of the Italian Senate; and

Olga Finlay and Leonor Rodriguez Lezcano, members of the

Federation of Cuban

Women and experts on the status of women in Cuba) who had been

invited to speak by three different organizations in the United

States. The plaintiffs were members of the United States

organizations. At issue were two provisions of the Immigration

and Nationality Act (the "Immigration Act") that allow the

Secretary of State to exclude aliens who are members of communist

or anarchist organizations or who "seek to enter the United

States . . . to engage in activities which would be prejudicial

to the public interest or endanger the welfare, safety, or

security of the United States." Also at issue was the McGovern

Amendment, which calls upon the Secretary of State to recommend

admission for an alien who is excludable by reason of membership

in a proscribed organization but who is otherwise admissible

under the Immigration Act.

Judge Bork wrote a dissenting opinion in which he argued

that the court should uphold the Secretary of State's exclusion

of these four individuals because their mere "presence" and

"entry" (not their alleged "activities", as the majority argued

was required by the language of the statute) would be

inimical to the interests of the United States. In

addition, Judge Bork found the majority's argument that the

Secretary of State had violated the McGovern Amendment to

be faulty; membership m a communist organization, Bork
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argued, is wholly distinct from affiliation with an

adversarial foreign government. It is only the former,

Judge Bork believed, that is subject to the McGovern

Amendment, and the Secretary of State is therefore justified

in excluding aliens who are affiliated with unfriendly foreign

governments.

Judge Bork then went on to consider the constitutional

issues in Abourezk. He argued that the appellants' first

amendment rights to engage in political discourse with the

four aliens were not abridged because:

[t]he government does not here enforce a policy of making
decisions to exclude based on the content of applicants'
political beliefs, but has instead chosen to exclude
applicants who are members of or connected with particular
foreign governments.1*

This opinion is an example of how Judge Bork allows the principle

of deference to the executive to overrule judicial protection

cf individual rights.

Likewise, in Finzer v. Barry.irr Judge Bork wrote a majority

opinion holding that foreign policy interests, as defined by

Congress in this case, must prevail even though they

involve the suppression of speech. The plaintiffs in

Finzer had challenged their arrests for demonstrating

within the prohibited radius of the Nicaraguan and Soviet

embassies as a violation of their First Amendment rights.

llfcId. at 1 075.

'"798 F.2d 1450 (D.C. Cir. 1986). This case is discussed
more fully in the First Amendment section, supra at 4-6.
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Bork argued that the Law of Nations demands respect for the

dignity and peace of foreign embassies. Judge Wald,

dissenting, felt that the foreign policy interests could

have been served without sacrificing First Amendment

rights. She wrote:

While the Law of Nations does impose some obligation
to protect the dignity of foreign embassies, that
obligation is flexible and does not require
protection from all insult, especially at the expense
of constitutional guarantees.119

Not only do the Abourezk and Finzer cases demonstrate a failure

to give First Amendment rights due consideration when balanced

against other interests, they also indicate that Judge Bork

tends to characterize what is primarily a domestic issue as

a foreign policy issue when doing so allows him to defer to

the legislative and executive branches of government on

separation of powers grounds.

IV. Other Cases

In Haitian Refugee Center v. Gracev.*w a case involving

immigration policy, Judge Bork expounded at length on the issue

of standing in upholding the district court's dismissal of

a claim for declaratory and injunctive relief by a refugee

services organization. The Coast Guard's interdiction of

Haitians on the high seas, the plaintiff refugee center had

argued, violated the rights of interdicted Haitians under

the Refugee Act of 1980, under the due process standards

llBId. at 1485.

^'SOS F.2d 909 (1987 ) .
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articulated in the Immigration Act and under the United

Nations Protocol Relating to the Status of Refugees.

Without touching on the merits of the case, Judge Bork

found the refugee center to lack standing, a conclusion

strongly refuted by Judge Edwards m his dissent.

In Ramirez de Arellano v. Weinberger,zo Judge Bork

joined a dissenting opinion by Judge Scalia which argued

that an American citizen owning a ranch in Honduras, whose

property had been used for U.S. military training of

Salvadoran soldiers, could not sue the U.S. Government for

compensation. The dissent maintained that separation of

powers principles precluded jurisdiction because it would

involve interference with the executive's conduct of

foreign policy. The dissent also went to great lengths to

argue that the plaintiff did not have standing, to which

the majority responded by saying:

This proposition [tnat the plaintiffs do not have
standing] embodies a most extreme form of fanciful
thinking. It is bizarre to posit that the claimed
seizure and destruction of the United States
plaintiffs' multi-million dollar investment,
businesses, property, assets, and land is not an
injury to a protected property interest. The
suggestion that a United States citizen who is
the sole beneficial owner of viable business
operations does not have constitutional rights
against United States government officials'
threatened complete destruction of corporate
assets is preposterous. If adopted by this
court, the proposition wouli obliterate the
constitutional property rights of many United
States citizens abroad and would make a mockery

"745 F.2d 1500 (D.C. Cir. 1984).
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of decades of United States policy on transnational
investments.31

The dissenting opinion demonstrates the extreme position Judge

Bork is willing to endorse in order to use standing to

dismiss a challenge to executive authority in the area of foreign

affairs.==

CONCLUSION

While in some of these cases, (e.g. Tel-Oren, Persinqer,

Haitian Refugee Center, Crockett, and Convers.) the more liberal

pudges reached the same result that Judge Bork reached, in

all of them except Convers. Judge Bork's colleagues got

beyond the issue of jurisdiction. This is significant

because, a decision on the merits leaves open the possibility

that a different case raising similar issues may be decided

differently in the future. In contrast, a holding that the

court does not have jurisdiction over the case in the first

place means that no such cases can be heard m the future.

=1Id. at 1515-16.

3=Judge Bork revisited this case in Ramirez de Arellano
v. Weinberger. 788 F.2d 762 (1986), after the Supreme Court
had remanded the case for reconsideration in light of the Foreign
Assistance and Related Programs Appropriations Act ("FARPAA"),
which required the United States to reach agreement with the
Honduran government as to the operation of training
facilities of the type in dispute in this case. On remand,
Judge Bork joined in a per curiam opinion dismissing the
suit on the narrow ground that after failing to reach
agreement with the Honduran government in compliance with
FARPAA, the United States had ceased all operations on the
plaintiff's land.
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Judge Bork, more so than his colleagues on the court,

believes that disputes pertaining to foreign policy do not

belong in the courts, even if they involve violations of

domestic statutory or constitutional law.
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SEPARATION OF POWERS

Introduction

The Constitution does not explicitly state that the three

branches of government are meant to function largely separate

from one another. However, it has long been accepted that

the structure of government established by the Constitution,

including a system of checks and balances among the three

branches, implies that the President, Congress, and the courts

are to operate independently and coequally, with no branch

usurping the power of another. In articulating the separation

of powers principle, the Supreme Court has stated:

All litigants and all of the courts which have
addressed themselves to the matter start on common
ground in recognition of the intent of the Framers
that the powers of the three great branches of the
National Government be largely separate from one
another...Yet it is also clear from the provisions
of the Constitution itself, and from the Federalist
Papers, that the Constitution by no means contemplates
total separation of each of these three essential
branches of government...-While the Constitution
diffuses power the better to secure liberty, it
also contemplates that practice will integrate the
dispersed powers into a workable government. It
enjoins upon its branches separateness but interdepen-
dence, autonomy but reciprocity.1

In contrast, Judge Bork's analysis of government powers starts

with the premise that even though the Constitution established

a tripartite government, the judiciary is inferior to the

other two branches. In Bork's opinion, the Framers of the

Constitution considered the judiciary to be "relatively

1 Buckley v. Valeo, 424 U.S. 1, 120-22 (1976).
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insignificant".3 He believes that the judiciary exceeds its

properly limited role time and time again by resolving issues

that are more properly left to the legislature or the executive.

Theoretically, the powers of the legislative and executive

branches increase equally when the judiciary is weakened, but

as a practical matter Bork's rulings lead to the sovereignty

of the executive since his holdings generally favor the

executive branch over the legislature.

I. The Proper Judicial Role in Disputes Between Congress and

the President

When two branches of government disagree over the proper

scope of their respective powers, whether at the local,

state, or federal levels, it has been common practice to look

to the courts to resolve the issue. Chief Justice John

Marshall justified this role for the judiciary m his famous

Marburv v. Madison3 opinion, stating: "It is emphatically

the province and duty of the judicial department to say what

the law is." Judge Bork, however, has maintained that the

judiciary should not resolve disputes within a coordinate

branch, or between Congress and the President. In three

major cases raising separation of powers issues, he has

argued that Congressmen do not have standing to litigate

claims that their rightful powers are being abridged. Each

=Bork, "Judicial Review and Democracy", S O C K
November/Decemoer 1986, at 5.

35 U.S. (1 Cranch) 137 (1803).
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time he was the only Judge to hold that view. By denying

Congressional plaintiffs standing to sue, Judge Bork would

prohibit the judiciary from carrying out its proper role of

interpreting the laws.

In Barnes v. Kline.* thirty-three Congressmen challenged

President Reagan's use of the pocket veto to defeat a bill

placing certain human rights conditions on the continuance of

military aid to El Salvador. They believed that the President

had improperly used the pocket veto because, although Congress

had adjourned between sessions, the Clerk of the House and

Secretary of the Senate were authorized to receive messages from

the President. The Court of Appeals agreed and ordered that

the bill become law. On appeal to the Supreme Court, Chief Justice

Rehnquist delivered the opinion for the majority, holding that

the case was moot because the term of the bill had expired.

The majority did not address the question of Congressional

standing. Justices Stevens and White, dissenting, believed

that Congress has standing to ensure "that its enactments are

given their proper legal effect."3

Judge Bork's dissent in Barnes was a thirty-page attack

on the concept of Congressional standing. Bork stated that allowm<

Congress to seek judicial resolution of this dispute or any other

between the legislative and executive branches was so dangerous

"759 F.2d 21 (1985), vacated sub nom. Burke v. Barnes, 10'
S. Ct. 734 (1987).

=107 S. Ct. at 737 (Stevens & White, JJ., dissenting).
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it jeopardizes basic liberties and revolutionizes our

government. He wrote:

[W]hen federal courts approach the brink of 'general
supervision of the operations of government', as they
do here, the eventual outcome may be even more
calamitous than the loss of judicial protection of
our liberties....This case represents a drastic
rearrangement of constitutional structures, one that
results in an enormous and uncontrollable expansion
of judicial power.*

In Bork's estimation, "the task of umpiring disputes between

the coordinate branches" is not suited to the judiciary and will

raise "dangers of repeated and head-on confrontations" with those

branches.^ Bork would "renounce outright the whole notion

of congressional standing,"B on the grounds that congressional

plaintiffs are not alleging personal injury done to them.

He has concluded that "when the interest sought to be

asserted is one of governmental power, there can be no congressional

standing."" Bork, however, does not indicate when, if ever,

a member cf Congress can bring an action against the executive

branch. Presumably, the right would be extremely limited since

Bork believes that the judiciary should not become involved in

any disputes between Congress and the President.10 The

theoretical possibility of political (i.e., legislative) redress

"Barnes., 759 F.2d at 71, (Bork, J. , dissenting).

7Barnes. 759 F.2d at 58 (Bork, J., dissenting).

"Id., 759 F.2d at 41 (Bork, J., dissenting).

"Barnes, 759 F.2d at 68 n.18 (Bork,J., dissenting).

loSee Barnes, 759 F.2d at 55 (Bork, J., dissenting).
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appears to bar standing11.

Yet the majority in Barnes pointed out that courts may not

avoid resolving justiciable controversies simply because one

or more branches of the government are involved in the case.

Quoting Justice Rehnquist on the need for the judiciary to

confront the other co-equal branches of the Federal Government

when necessary, the majority stated that: "Supreme Court

precedent contradicts the dissent's sweeping view that Article

III bars any governmental plaintiff from litigating a claim of

infringement of lawful function."13 The majority concluded

that "a dispute between Congress and the President is ready for

judicial review when 'each branch has taken action asserting

its constitutional authority — when, in short, 'the political

branches reach a constitutional impasse."13

Judge Bork's position in Barnes is internally inconsistent

as well as contrary to Supreme Court precedent. He wishes tc

avoid what he sees as judicial usurpation of the legislative

and executive functions. Giving congressmen standing to sue,

he believes, will "enhance the power and prestige of the federal

judiciary" at the expense of the other branches of government."1*

Yet the result of Bork's position would have been to allow the

T1Id., 759 F.2d at 55, 70 (Bork, J., dissenting).

lzBarnes. 759 F.2d at 27.

13Barnes, 759 F.2d at 28, quoting Goldwater v. Carter 444
U.S. 996, 997 (Powell, concurring) (1985).

1ABarnes, 759 F.2d at 42 (Bork, J., dissenting).
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President to circumvent congressional overrule of his veto; an

enhancement of executive power at the expense of Congress. This

would be a shift of power because, as the majority pointed out,

President's Ford and Carter both refrained from using the pocket

veto during intersession adjournments.13

Bork's position regarding standing in disputes between the

two other branches is one area in which his opinions have changed

during his time on the bench. Since he first considered the

issue of standing, two trends have been noticeable: (l) the

imposition of ever higher hurdles before he would grant standing,

and (2) a conclusion in each case that standing should not be

granted.

In an earlier decision, Vander Jaqt v. O'Neill,1A Bork

argued that legislators had standing only if they alleged a

complete nullification of their influence. In his analysis,

diminution of influence was insufficient to confer standing

because if legislators had standing whenever there was a

diminution, courts' task "would be extraordinarily intrusive,

involving frequent, 'repeated and essentially head-on

confrontations' between Congress and the federal courts."1'*'

With this standard, the occasion for judicial intervention

would be few and limited. There were various inconsistencies

i aBarnes, 759 F.2d at 37 & n.32.

1<fc699 F.2d 1166 (D.C. Cir.), cert, denied, 464 U.S. 823
( 1983 ) .

i yVander Jaqt. 699 F.2d at 1181 (Bork, J., concurring).
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in this position. First there is no bright line between diminution

and nullification: depending upon how a claim was analyzed,

a court might find that a vote had been diminished or

nullified. In addition, Bork argued that the judiciary's granting

standing to legislators displayed a lack of respect and led

judges into areas where they were incompetent; if this

rationale were valid, the court should not grant standing

even if there were a complete nullification. The fact that

the courts would intrude less frequently would not make them

any more competent.

However, in Barnes, Bork rejected his earlier view and

concluded that neither diminution nor nullification is an

adequate basis for standing.1" Instead, he now believes that

assertions of Congressional power are insufficient to find

congressional standing.

The majority in Vander Jaat held that the congressional

plaintiffs had standing to sue but that the court in this

instance should exercise its discretion to withhold equitable

and declaratory relief because it is essentially a political

question. In his concurring opinion, Judge Bork argued that the

separation of powers issues which led the majority to refrain

from deciding the case should be considered as part of the

standing requirement.1"* If both the majority and Judge Bork

reach the same outcome, why does it matter that the case is

1BBarnes, 759 F.2d at 68 n. 18 (Bork, dissenting).

1*Va_nder_Ja_gt, 699 F.2c at 1197, (Bork, J. , dissenting).
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resolved under the political question doctrine rather than by

denying plaintiff's standing to sue? The majority directly

answered this question by pointing out that to deny standing

and thus deny that the court has jurisdiction over the case would

make it impossible for the court to exercise its discretion in

the future, should judicial resolution of such a conflict be

required. The majority wrote:

Thus while there are compelling prudential reasons
why we should not interfere in the House's distribution
of Committee seats, it is nevertheless critical
that we do not deny our jurisdiction over the
claims in this case. As long as it is conceivable
that the Committee system could be manipulated
beyond reason, we should not abandon our constitutional
obligation - our duty and not simply our province -
'to say what the law is'.=o

Crockett v. Reagan,=1 involving a conflict between Congress

and the executive over the proper application of the War Powers

Resolution, is another instance where the ma]ority held that

they had jurisdiction over the case, but declined to rule

because the case presented a non-justiciable political

question. Judge Bork wrote a concurring opinion argu_ng that

the court had no jurisdiction because the congressional

plaintiffs lack standing.

Thus, Bork's positions that congressional plaintiffs

have no standing, and that separation of powers concerns

should be addressed as part of the standing requirement are

aoVander Jagt. 699 F.2d at 1170, quoting Marburv v. Madison,
5 U.S. U Cranch) 137, 177 (1803).

=1720 F.2d 1355 (D.C. Cir. 1983), cert, denied. 467 U.S.
1251 (1984 ) .
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extreme ones, as no other judge on the D.C. Circuit has

agreed with him in these cases. More importantly, if

accepted, the scope of judicial power in resolving conflicts

among the legislative and executive branches of government

would be severely restricted.

Bork has invariably concluded that Congress lacked standing

to maintain an action against the executive branch ever since

he first gave any consideration to the separation of power

issue. If one ignores American Federation of Gov. Employees

v. Pierce.ag a per curiam decision which Bork himself

dismisses, saying:

I overlooked the latent separation-of-powers issues
in that case, which was my first encounter with this
court's congressional standing doctrine, and in which,
because of the emergency nature of the appeal, the
opinion was released one day after oral argument,33

then in separation of power actions brought by legislators, he

has always ruled in favor of the executive branch and against

legislators.

II. Deference to the Executive

Judge Bork has written several opinions which justify

judicial deference to executive power based on the separation

of powers argument. In Nathan v. Smith.3* a case involving the

Ethics in Government Act, Bork observed that the President is

==697 F.2d 303 (D.C. Cir. 1982).

"Barnes. 759 F.2d 45 n. 2 (Bork, J., dissenting).

=*737 F.2d 1067 (D.C. Cir. 1984). This case is also
discussed in the Special Prosecutor section, supra at 91-92.
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to execute the laws, and has the executive authority to decide

whether to prosecute a case. Bork interprets this power to

include all steps in the prosecutorial process including the

preliminary investigation.=s As a result, a court may not order

the Attorney General to prosecute a case. In addition, in Bork's

view, an act of Congress that would remove any prosecutorial

discretion from the Executive branch would raise separation of

powers questions, implying that the Ethics in Government Act

is unconstitutional because it authorizes the court to appoint

independent counsel. Bork appeared to expand executive power

at the expense of the legislature and judiciary since he was

preempting the entire prosecutorial process, and not merely the

decision whether or not to prosecute.

In the foreign affairs area, Judge Bork has argued in favor

of near complete deference to the executive and believes that

the War Powers Resolution is unconstitutional because it violates

separations of powers principles.3* He has argued for a broad

interpretation of executive privilege in Freedom of Information

Act cases, and has generally ruled in favor of government

agencies in FOIA cases despite the fact that Congress directed

the courts to give federal agencies no deference in interpreting

==Judge Bork cited no precedents to support his inference
that executive power to decide whether to prosecute implies
exclusive executive control over all steps in the prosecutorial
process, including the preliminary investigation. Nathan, 737
F.2d at 1078-79, (Bork, J., concurring).

=*'See supra at 95.
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and applying the Act.=7' In short, Judge Bork has used the

separation of powers principle to justify largely unchecked power

in the executive branch in a number of areas.

Ill. Deference to Congress

In two areas, Judge Bork has maintained that judicial

restraint required deference to Congress, against the claims

of individuals seeking to vindicate constitutional rights. In

Bartlett ex rel Neumann v. Bowen." he argued that sovereign

immunity bars a constitutional challenge to social security laws,

prompting the majority to respond that:

The delicate balance implicit in the doctrine of
separation of powers would be destroyed if Congress
were allowed not only to legislate, but also to judge
the constitutionality of its own actions.... It makes
absolutely no sense to us, under any meaningful
system of separation of powers, to allow the
legislature branch to pass.... a law then avoid
judicial review of a broad category of constitutional
challenges by individuals injured by the iaw.=<*

It would be a grave abuse of the concepts of separation of powers

and sovereign immunity to utilize them to so weaken the judiciary

that it could not fulfill its principal purpose, the review of

the constitutionality of government actions. Bork's notion

of a

aTSee Wolfe v. Department of Health and Human Services,
815 F.2d 1527, vacated and rehearing en bane granted, 821
F.2d 809 (D.C Cir. 1987), discussed sj:p_ra at 56-57.

=•816 F.2d 695 (D.C. Cir. 1987); discussed supra az 46-49.

""Bartlett, 816 F.2d at 707.
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"relatively insignificant" judiciary is consonant with his notion

of sovereign immunity: collectively, they would eviscerate the

judiciary and wreak havoc on the constitutional balance of power.

Judge Bork extended his principle of judicial deference

to Congress to the extreme when, in 1972, he argued that Congress

could forbid courts to order bussing as a remedy in school

desegregation suits.30 In his view, which was not shared by

any other scholar testifying at the hearings, Congress has general

power over court-ordered remedies under section 5 of the

Fourteenth Amendment. That section gives Congress the power

to implement the equal protection clause, but says nothing about

congressional interference with judicial processes. Even Bork's

mentor and fellow conservative Alexander Bickel, testifying at

the same hearings, concluded that such interference with the

power of the court was unconstitutional and "recklessly radical

in undertaking to alter the balance of power between the

judiciary and the political institutions of the federal

government."31

Conclusion

Bork's view of separation of powers and related

concepts of judicial power suggest he would radically alter

the allocation of powers between the three coordinate

3oSee Equal Educational Opportunities Act, Hearings Before
the House Comm. on Edu• and Labor, part 3, 92nd Cong., 2d Sess.,
July 31, 1972 at 1507.

31Id. at 1661 .
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branches. He would remove power from the judiciary and grant

it to the other branches, especially the executive branch,

which has in practice been the principal beneficiary of his

philosophy of judicial abstinence. He would not permit the

judiciary to mediate in disputes between the executive and

legislative branches, and he would permit sovereign immunity

to eliminate the court's ability to review the constitutionality

of congressional actions.
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ACCESS TO COURTS

Introduction

Judge Bork's decisions demonstrate his propensity to curb

access to the courts, in order to limit the role 'of the judiciary

and to "leave the resolution of a variety of problems to other

institutions, both public and private."1 He views the denial

of access to courts as a method of curbing judicial power:

"To make judicially cognizable all injuries that persons

actually feel and can articulate would widen immeasurably,

perhaps inimitably, the authority of the federal courts to

govern the life of rhe society."3 However, Judge Bork's

opinion of the proper role of the judiciary in society is not

a legally sufficient reason to dismiss the claims of plaintiffs

who desire judicial resolution of their disputes. Rather

than adhere to established doctrines that determine when a

court has jurisdiction ever a claim, Judge Bork has altered

those doctrines in an attempt to implement his vision of a

limited judiciary.

The concept of standing, which specifies when a plaintiff

has the right to file suit, is most often used by Judge Bork

to dismiss cases without a hearing on the merits of the

xVander Jagt v. O'Neill, 699 F.2d 1166, 1178 (D.C. Cir.
1983), cert. denied, 104 S. Ct. 91 (1983) (an a concurring
opinion, Judge Bork argued that members of Congress have no
standing to bring an action against, the House leadership,
challenging rules limiting the number of partisan seats to
congressional committees).

=Id_,
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claim. A plaintiff has standing to sue only if there is an

actual dispute between the parties, rather than a theoretical

one; and if the plaintiff can demonstrate that he stands to

lose or gain some tangible benefit through resolution of the

case. The Supreme Court addresses standing issues by asking

two questions: 1 ) does the plaintiff allege injury in fact,

economic or otherwise; and 2) does the plaintiff seek to

protect an interest arguably protected or regulated by the

statute or constitutional provision in question.3

Judge Bork has made standing rules more restrictive by

holding that plaintiffs do not having standing when their claim

violates separation of powers principles, or sovereign immunity;

and by denying that injury to non-economic interests is

sufficient to demonstrate a stake in the outcome. However, a

notable exception to this is Bork's opinion in Dronenburq v.

Zech,* which acknowledged but did not discuss the sovereign

immunity issues involved. Plaintiffs have also been denied

access to the courts by Judge Bork's rulings on procedural

matters, ripeness issues, and indirectly through the denial

of attorney's fees.

I. Standing

When a group of American citizens wished to challenge

President Reagan's program of interdicting ships to prevent

illegal aliens from entering the United States, Judge Bork

'See L. Tribe, Constitutional Law 80 (1978).

*741 F.2d 1388 (D.C. Cir. 1984).
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concluded that under the doctrine of separation of powers,

the groups had no standing to bring the case." Judge Edwards,

dissenting in the case, sharply criticized Judge Bork for

disregarding Supreme Court precedent on the question of

standing. He wrote:

The majority seeks to abandon the Supreme Court's
consistently articulated test of causation in favor
of an entirely new test applicable only to cases
such as this one...This is a quite extraordinary
notion of "causation" both in the novelty of the
majority's test and in its disregard of Supreme
Court precedent....this novel view of standing
cannot be adopted as the law, especially given the
Supreme Court's clear and consistent articulation
of a different test of causation.*

In United Presbyterian Church v. Reagan,7 Judge Bork joined

in an opinion written by Judge Scalia holding that a member

of Congress, religious and political organizations, journalists,

academics, and politically active individuals were precluded

from bringing an action challenging the constitutionality of

an executive order involving governmental and military

intelligence gathering operations. The court held that the

plaintiffs failed to allege "redressable concrete injury" and

found they had no standing to challenge the executive order.

Moreover, the court affirmed the district court's decision

denying the plaintiffs' requests for discovery on the injury

issue on the ground that the plaintiffs failed to allege

'Haitian Refugee Center v. Gracey, 809 F.2d 794 (1987).

"Id., (Edwards, J., dissenting).

'738 F.2d 1375 (D.C. Cir. 1984).
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specific facts sufficient to confer standing.

In Bellotti v. U.S. Nuclear Regulatory Commission." Judge

Bork, writing for the majority, severely curtailed the

ability of the public to intervene in nuclear license

amendment proceedings under the Atomic Energy Act. He held

that the Attorney General for the State of Massachusetts had

no standing to intervene on behalf of the people of Massachusetts

in a Nuclear Regulatory Commission ("NRC" ) enforcement

proceeding that involved the license amendment of the nuclear

power station. The proceeding had been developed and ordered

by the NRC's Office of Inspection and Enforcement in response

to severe safety problems uncovered at the station. Judge

Bork wrote that the intervention of the Attorney General

would "expand many proceedings into virtually interminable,

free-ranging investigations.""*

Similarly, in Von Aulock v. Smith,10 Judge Bork circumscribed

the ability of individual employees to seek judicial review

of an Equal Employment Opportunities Commission ("EEOC")

bulletin, which the employees claimed authorized their

employers to maintain pension plans that discriminated on the

basis of age and race. In dismissing their claims alleging

unconstitutional discrimination based on age and racial

discrimination, Judge Bork held that the employees lacked

-725 F.2d 1380 (D.C. Cir. 1983).

'725 F.2d at 1381.

lo720 F.2d 176 (D.C. Cir. 1983).



5259

125

standing to challenge the EEOC bulletin because their injury

was not "fairly traceable" to the bulletin itself.

While the concept of standing is complex and particular

to each statute and factual situation, an overall review of

Judge Bork's decisions indicates an unwillingness to recognize

the court's jurisdiction in cases in which individuals are

asserting private claims against administrative and executive

conduct. In certain cases, Judge Bork's application of

standing requirements appears to be politically motivated.

In Morris v. Washington Metropolitan Area Transit Authority.11

for example, Judge Bork held that the Washington Metropolitan

Area Transit Authority was immune from the suit of a discharged

transit police officer who claimed racial discrimination

resulted in his termination. In his view, Congress, as well

as the states of Virginia and Maryland, had conferred

sovereign immunity upon the Transit Authority, thus precluding

any claims by the individual. Judge Bork distinguished two

Supreme Court decisions in apparent contradiction with his

ruling, in which immunity was not found to exist in actions

against a school board or against a regional planning agency.

In contrast, in Dronenbura v. Zech.ia Judge Bork held

that sovereign immunity was not present in a suit attempting

to enjoin the United States Navy's discharge of the plaintiff

on the basis of his homosexuality. This is inconsistent with

1x 781 F.2d 218 (D.C. Cir. 1986).

1 = 741 F.2d 1388 (D.C Cir. 1984).
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Bork's usual propensity to circumscribe judicial review by

using standing arguments. Bork's failure to dispose of the

case on sovereign immunity grounds is especially striking in

light of his acknowledgement at the opening of his opinion

that "there has been some disagreement on the question

whether [the applicable federal statute] waives sovereign

immunity."13 Despite the admittedly open question of

standing, Judge Bork permitted judicial review on the merits

in order to reach the constitutional issues and ultimately to

endorse his long-standing view that there is no constitutionally

protected right to privacy.

II. A Private Cause of Action Under Federal Statutes

In some cases, Judge Bork limits the ability of individuals

to enforce and benefit from various statutes by denying them

a right of action absent an express legislative provision.

In Tel-Oren v. Libyan Arab Republic,1"' for example, Judge

Bork denied standing to individual Israeli survivors of a

terrorist attack on a bus in Israel. The Israeli citizens

brought suit against Libya, the Palestine Liberation Organization

and others, alleging claims under various treaties and

international law. In a concurring opinion. Judge Bork

dismissed their claims, finding no private right of action

under federal common law, federal statutes, the treaties

'Id. at 1391 n.3.
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cited, or international law. Judge Bork noted that any

determination of these issues by the federal courts would

necessarily constitute an encroachment by the judiciary upon

the authority of the executive branch to conduct foreign

relations. Judge Bork refused to recognize a private right

of action absent an express grant from the legislature.1™

In Nathan v. Smith,1*" Judge Bork, in a concurring opinion,

held that private individuals had no standing to bring an action

under the Ethics in Government Act to compel the U.S. Attorney

General to undertake a preliminary investigation into an incident

involving the Ku Klux Klan and the American Nazi Party.

Plaintiffs alleged that several persons were killed by

members of the Ku Klux Klan and the American Nazi Party in

Greensboro, North Carolina. Judge Bork's concurrence

advocated dismissal of the claims on the grounds that

Congress did not confer standing upon private citizens under

the Ethics m Government Act. Moreover, Judge Bork held that

any provision for such actions by private citizens would have

violated the separation of powers doctrine, because federal

prosecutions are to be exclusively under the control of the

executive branch.

1=See also Persinqer v. Islamic Republic of Iran, 729 F.2d
835 (D.C Cir. 1984), cert, denied, 469 U.S. 881 (1985)
(involving claims by one of the American hostages held captive in
the American Embassy in Iran and his parents). In Persinqer,
Judge Bork noted that Congress did nor intend to give the federal
courts jurisdiction over actions against foreign states for torts
committed on American Embassy grounds.

1<s>737 F.2d 1069, 1077 (D.C. Cir. 1984).
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III. Procedural Reauirements

Judge Bork's practice of using procedural roadblocks to

prevent an individual from asserting a claim was overruled by

the en bane panel in Brown v. United States,1'7' an action by

inmates challenging prison conditions. The Brown majority

overruled Judge Bork's earlier majority opinion in McClam v.

Barry.1* In McClam. Judge Bork had ruled that a local six-

month notice of claim provision for suits against the

District of Columbia applied also to federal claims for

damages against the District. This resulted in the plaintiff's

constitutional claims against District of Columbia police

officers being dismissed without a hearing on the merits.

The requirement that an individual serve notice on the

District of Columbia within six months after an incident occurs

or forfeit his constitutional claims for damages is a severe

limitation on the ability of individuals, many of whom proceed

pro se. to pursue such claims. The Brown court disagreed with

Judge Bork's conclusion in McClam that the legislative history

showed that Congress intended that the notice of claim provision

apply to federal causes of action and that the balancing of

interests between the individual and the District of Columbia

required application of the Notice of Claim provision. Contrary

to Judge Bork's conclusion, the Brown majority ruled that the

notice of claim provision was not applicable and noted that

742 F.2d 1498, 1500-01 (D.C. Cir. 1983).

697 F.2d 366 (D.C. Cir. 1983).
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the overwhelming majority of state and federal courts

addressing the issue had also refused to borrow and apply the

notice of claim provision.

IV. Ripeness

Judge Bork has also participated in decisions which use

ripeness issues to preclude individuals and public interest

groups from challenging administrative rules and presidential

directives. In National Latino Media Coalition v. Federal

Communications Commission.1^ Judge Bork, writing for the

majority, held that several groups representing the viewing

and listening public were precluded from challenging action

taken by the Federal Communications Commission concerning the

use of a lottery to award licenses between equally qualified

applicants in tie-breaker situations. In 1982, Congress had

amended the Communications Act of 1934 to provide for a

loztery, so long as the lottery was administered so as "to

grant 'significant preferences' to minority owners and other

applicants likely to enhance diversity of viewpoints."30

Judge Bork's decision held that the FCC's statements amounted

to an "interpretative rule" with limited effect that did not

require notice-and-comment provisions under the statute.

Because the FCC did not bind itself to the use of the lottery

in tie-breaking situations by promulgating an "interpretative

rule," Judge Bork held the issue was not ripe for determination.

'816 F.2d 785 (D.C. Cir. 1987).

'Id. at 787.
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Judge Bork's decision precluded any judicial consideration of

arguments by the petitioners that the pronouncements concerning

the use of a lottery in tie-breaking situations without regard

to minority representation might "encourage administrative

law judges to be lax in making rigorous and detailed comparisons

that are necessary to distinguish among rival applicants in a

comparative hearing."31

V. Attorney's Fees

Congress has determined that certain cases which should

be brought to court will not be pursued unless a plaintiff

who wins such a case can recover attorneys' fees from the

defendant. Important constitutional and statutory rights

cannot be vindicated by those without the financial resources

to pay for litigation. Thus, federal legislation provides

for the recovery of attorneys' fees by prevailing plaintiffs

in a number of areas, including civil rights and environmental

cases. In the opinions which Judge Bork has written concerning

attorneys fees," he has consistently made it difficult fcr

plaintiffs to collect such fees, thereby discouraging future

plaintiffs from pursuing their claims.

Conclusion

Judge Bork has himself noted that "[t]he standing

requirement, at bottom, has to do with what kinds of interest

=1Id. at 798.

"These are primarily in cases under the Freedom of
Information Act and in the area of environmental law. See
supra pages 62-63 and 73-74.
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courts will undertake to protect."33 As the cases above

indicate, Judge Bork has not hesitated to use the standing and

ripeness requirements to preclude individuals from procuring

judicial resolution of their individual claims. As the

Dronenburq case demonstrates, however, Judge Bork has also not

hesitated to deviate from his application of strict standing

rules to render a substantive determination which abrogates an

individual's substantive rights directly.

'Barnes v. Kline. 759 F.2d 21, 43 (D.C. Cir. 1985).
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EXECUTIVE SUMMARY
NARAL

Justice Powell's resignation from the Supreme Court left the Court divided

regarding the constitutionality of state laws limiting abortion. If the vacancy

is filled by Judge Robert Bork, the majority of the Court will no longer uphold

women's right to make this personal decision without state interference. Judge

Bork believes that Roe v. Wade, the landmark abortion case, was incorrectly

decided. Contrary to his praise of "judicial restraint," he is a judicial

radical who asserts that justices should readily reconsider constitutional cases

they believe to have been wrongly decided. It appears clear that he would not be

reluctant to overturn or erode Roe. Erosion would be just as damaging as

overturning Roe: either way, the health and well-being of millions of Americans

would be adversely affected.

If federal constitutional protection were to be nullified, women could not

be secure that state legislatures would respect their reproductive privacy. The

states have proven unresponsive on the issue of abortion rights, despite the fact

that the vast majority of Americans consistently supports women's privacy.

NARAL's study of state abortion laws indicates that if Roe succumbs, physicians

in many states will face criminal abortion statutes with renewed enforceability.

Litigation will be necessary in most jurisdictions; in at least half of the

states, access to legal abortion will be uncertain. In addition, new restrictive

legislation is very likely to be enacted; states will vary substantially in the

end, as they did prior to 1973, with many women again suffering the health

hazards and cost of interstate travel, and septic abortions. Maps in Appendix 1

illustrate our findings.

National 1101 14th Street, N W , 5th Floor
Abortion Rights Washington, D C 20005
Action League 202-371-0779
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Prior, at least, to his confirmation hearings, Judge Bork made no secret of

his opinion of Roe. He called it a "wholly unjustifiable judicial usurpation of

State legislative authority." To prevent such 'usurpation,' he would bind

present-day judges strictly to the Founders' "original intent," claiming that

privacy, the source of the abortion right in Roe, was not originally intended.

Judge Bork's arguments notwithstanding, abortion was in fact a common law right

until the nineteenth century. Furthermore, not only is privacy implicated in

many of the enumerated rights, but the Ninth Amendment reserves to the people all

unspecified rights.

Robert Bork bolsters his reactionary position by exalting the majoritarian

process used by state legislatures. He minimizes the counterbalancing need to

respect and guarantee the minorities' liberty of conscience, although this theme

inspired the founding of our nation. Moreover, true judicial conservatives honor

precedent except in rare cases where they see no justifiable alternative. Judge

Bork on the other hand appears to have few reservations about reversing entire

bodies of constitutional law should their reasoning follow a course that fails to

please him. He has recanted controversial views when it has been convenient to

do so. In the recent Senate hearings he significantly adjusted certain of his

positions. In sum, he is not a neutral academic, but a dangerous reactionary.

For women in our society, reproductive self-determination is an essential

guarantor of all other freedoms. The National Abortion Rights Action League

opposes the confirmation of Judge Robert Bork because he has shown that he would

not guarantee female citizens this fundamental right.



A. INTRODUCTION

In the thirty-three years since Brown v. Board of Education, a generation

has been raised with the inspiration of a Supreme Court devoted to principles of

racial equality and respect for individual integrity. And due to the vast

improvements in women's legal status, many of us rightfully expect that our

government will be rational, fair, and accountable -- that irrespective of our

status as female citizens, we will be treated with respect.

The 1973 Roe v. Wade decision was one of the most significant and symbolic

of these improvements.' (See Appendix 5) In Roe, the Supreme Court stated

clearly that women's interest in privacy and personal liberty is constitutionally

protected and that states may not abridge the traditional common law right to

terminate an unwanted pregnancy without violating women's fundamental rights. In

the fourteen years since then, in nearly two dozen cases, the Court has

systematically reaffirmed that "few decisions are more personal and intimate,

more properly private" than those concerning reproduction.^

Regaining the legal authority to make conscientious decisions about

childbearing, without fear and without degradation, radically altered the lives

of American women. But, our future as a nation devoted to the principle of

respect for individual integrity is no longer clear; and for women this is

particularly frightening.

The June 26, 1987 resignation of Justice Lewis F. Powell, Jr. left the

Supreme Court divided regarding the constitutionality of state laws prohibiting

abortion. In the years since Roe, and despite increased popular acceptance of

women's rights, many hostile and intransigent state legislatures have continued

to deny that their female citizens ought to have the right to control their

fertility. The nomination of Robert Bork -- who was chosen in part for his
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extreme deference to legislative and executive authority, and in part for his

outspoken criticism of Roe v. Wade — should be alarming to those concerned with

the health and legal status of women in America.

In this report, the National Abortion Rights Action League (NARAL) -- the

political arm of the reproductive rights movement with over 250,000 active

members — documents why it finds Robert Bork an unacceptable candidate for the

United States Supreme Court. His rejection of what he calls "judicial activism"

amounts to an abdication of judicial responsibility to protect individual rights.

Despite the claims of his supporters, when Robert Bork condemns what he calls an

"imperial judiciary" and lauds the "original intent" of our Founders, he is not

in fact engaging in neutral analysis. A neutral judicial posture involves making

an honest effort to uphold the original concepts — such as civic equality,

access to the judicial system, and personal liberty ~ that inspired the drafters

of the Constitution.

In sharp contrast, instead of striving to remain faithful to these ideals,

Judge Bork asserts that power should be constrained only as it would have been in

the eighteenth century. When he urges that judicial understanding of human

relationships must be grounded in "original intent," Robert Bork intends to bind

twentieth century courts with eighteenth century assumptions about gender roles,

race, and the prerogatives of the wealthy. With this nomination, the Reagan

administration is attempting to unravel two hundred years of constitutional

jurisprudence and to nullify the very mechanism that ensures "liberty and justice

for all." If the Senate were to make a "justice" of a man who has been nominated

in part because he denies that the constitutional principles of liberty and

equality apply in full to female citizens, it would be doing a grave injustice to

millions of American women.
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B. THE SOUNDNESS AND SIGNIFICANCE OF ROE V. WADE

The 1973 Roe v. Wade decision was grounded on the already "fundamental"

constitutional right to personal privacy, a right not explicitly enumerated in

the Constitution. Consequently, many who wish to curtail women's right to choose

abortion claim that the right to privacy was first concocted in that case. These

claims ignore the extensive development of the right of privacy during the nearly

one hundred years prior to Roe.

The United States Supreme Court first recognized an implicit right of

personal privacy under the Constitution in 1891. In the years that followed,

the Supreme Court and the lower federal courts increasingly based decisions on

the right to privacy. In a variety of contexts involving family integrity, the

courts determined that recognition of this tacit right was required to make the

First, Fourth, Fifth, Ninth and Fourteenth Amendments meaningful. These

decisions have invalidated, among others, state limits on the freedom to marry,

and to have, raise, and educate one's children.^

Griswold v. Connecticut, decided in 1965, was the first Supreme Court case

in the family rights area to turn specifically and solely on the "fundamental"

constitutional right of privacy. The Court invalidated a Connecticut statute

which since 1879 had criminalized both the use of contraceptives, even by married

couples, and prescription of contraceptives by clinic physicians. Justice

Douglas explained: "We deal with a right to privacy older that the Bill of

Rights — older than our political parties, older than our school system."^

The justices did not all agree, however, on the precise source of the

implied right. Among them, they utilized three different constitutional

theories. First, most of the justices based the right in the First, Third,

Fourth, Fifth and Ninth Amendments, made applicable to the states by the
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Fourteenth Amendment. Second, a smaller group of justices found a fundamental

right of privacy which was protected by the due process clause of the Fourteenth

Amendment directly, and by the open-ended Ninth Amendment. Third, one justice

who joined the decision could not adopt the incorporation doctrine so he based

his concurrence squarely on infringement of a fundamental right guaranteed

directly by the due process clause of the Fourteenth Amendment. While some have

criticized this lack of unanimity, many legal scholars see this diversity as a

source of strength for the underlying right: "The lack of unital philosophy in

the Supreme Court [in Griswold] may very well be a contributing factor to the

success of our democracy."'

The same diversity of reasoning recurred in the cases that followed

Griswold. For example, seven years later, when an unmarried person challenged

the constitutionality of a nineteenth century Massachusetts statute forbidding

the sale of contraceptives, the Court reasoned that the guarantees of equal

protection and privacy were both offended. The same phenomenon recurs in Roe v.

Wade: the anti-abortion laws were seen to violate personal privacy, the liberty

secured by due process, and the Ninth Amendment.

Recognition of rights that are not explicitly mentioned in the Constitution

is certainly far from unique to privacy jurisprudence. In 1868, for example, the

Supreme Court determined that the right to travel freely between states was

indicated by several textual provisions of the Constitution -- the Commerce

Clause, the Tax Clause and the right to assemble peaceably — as well as by basic
o

common sense. Similarly, the right to marry the person of one's choice without

undue government regulation goes unmentioned in the Constitution,^ as does what

is now known as the First Amendment right to associate freely with others.1^

Yet, the Supreme Court has identified these rights as "fundamental" to our
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concept of ordered liberty, based on their best understanding of constitutional

text and history, and it would be hard to imagine life without them.

Furthermore, the Founders did not attempt in the Bill of Rights to delineate

a complete and mutually exclusive list of limits on government power. To ensure

that there would be no misunderstanding on this score, the Ninth Amendment states

clearly: "The enumeration in the Constitution, of certain rights, shall not be

construed to deny or disparage others retained by the people." The articulations

of the right to privacy in both Griswold and Roe rely in part on the Ninth

Amendment; in neither case, however, did the Court explain to what extent that

amendment was dispositive.

In fact, the Court has still never fully explicated the role of the Ninth

Amendment in the Roe line of cases. Yet, it seems obviously relevant that --

despite the assertions of its detractors — the right to choose abortion is

anything but a new phenomenon. When the Constitution was written, women in the

United States enjoyed an extremely broad freedom to end unwanted pregnancies, as

English women had for many centuries." About the same time in both countries,

in the latter half of the nineteenth century, statutes limiting the right were

enacted. Modern scholars disagree about the precise intent of this legislation:

some think the laws were designed to protect women from the surgeon's knife,

often deadly in the days before antiseptic procedures; others believe the

motivation was religious.1^ As there is limited legislative history, the issue

has remained unsettled.

By the late 1960's, however, both of these factors had changed

significantly. Medical progress had rendered abortion safe, and the women's

movement, among other social phenomena, had encouraged a diversification of

social mores. In addition, the mortality statistics correlated to septic

8
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abortions had begun to alarm health care professionals; for resorting to illegal

or self-induced abortion is not only a humiliating and emotionally damaging

experience for women, it is also dangerous and often fatal. In 1962 nearly 1,600

women were admitted to Harlem Hospital Center, in New York City, for incomplete

abortions; 701 women were admitted to the University of Southern California-Los

Angeles County Medical Center with septic abortions. In 1965, 20% of pregnancy-

related deaths nation-wide were due to illegal or self-induced abortion. Six

years prior to the Roe v. Wade decision, in 1967, it is estimated that 829,000

illegal or self-induced abortions occurred nation-wide. (See Appendix 3) Thus

it was that groups like NARAL (then the National Association for the Repeal of

Abortion Laws) began to be formed by physicians and feminists to work for the

repeal or reform of what had come to be seen as antiquated laws.

The statute challenged in Roe had since 1857 outlawed all abortions in

Texas, with the sole exception of instances where continued pregnancy would

threaten the woman's life. Jane Roe (a pseudonym) told her physician she had

become pregnant as a result of a horribly traumatic gang rape;''' he explained

that he was not able to offer her an abortion, despite the safety of the

procedure, because her circumstances did not come within the narrow exception to

the criminal statute.

Because citizens of good conscience can disagree about the morality of

abortion, and in response to the mortality statistics, the Supreme Court held, in

a 7-2 opinion, that the constitutional right to personal privacy is "broad enough

to encompass a woman's right to terminate her pregnancy." Yet the right was not

found to be an unqualified one. In order to balance personal privacy against the

state's competing interest in public health and regulation of the practice of

medicine, Justice Blackmun, for the Court, drew bright lines based on the three
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medical stages of pregnancy. Because abortion is statistically safer than

childbirth during the first three months of pregnancy (termed the first

"trimester"), abortion restrictions during this period do not further states'

interest in women's health; thus, states may not restrict abortion except to

require that the procedure be performed by a physician.

In the second trimester, states may regulate abortion services in ways which

promote women's health, such as licensing clinical facilities and controlling the

qualifications of people who may perform the procedure. Whether or not

individual states choose to regulate abortions within the specified parameters,

and the Court expressed no opinion as to the desirability of such regulation, the

states have no legally cognizable "interest" in the embryo or fetus throughout

the first six months of pregnancy.

It is only during the third trimester, when the fetus is defined as "viable"

— capable of "meaningful life" outside the womb — that states may claim an

interest in protecting "potential life." During the final three months, states

may regulate, or even proscribe, abortion, except where it is necessary for the

preservation of the life or health of the woman. Although abortions may be

prohibited in the final months of pregnancy, the fetus itself is not deemed to be

a person with legal rights until birth, as was the case at common law.

Doe v. Bolton.1^ the companion case to Roe, has been less well known than

Roe: yet, it also represented an extremely important milestone. The Georgia law

at issue had been reformed in 1968, as the state attempted to avoid the glaring

constitutional infirmities of older laws such as the one in Texas.16 The new law

required that abortions be certified by three licensed physicians as necessary to

a woman's life or health, performed in accredited hospitals, and approved by a

hospital committee; it also allowed a waiver of the "necessity" requirement in

10
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cases of rape or serious fetal anomaly. The Court held that because abortion had

become a safe medical procedure, these restrictions went beyond what was needed

to advance the state's legitimate interest — protection of women's health. By

invalidating a reformed statute as well as a nineteenth century one, the Court

articulated a right to choose abortion that was meaningful in all fifty states.

Roe and Doe freed women across the nation to conduct their intimate lives as

they judge proper. For the ability to control fertility determines whether women

can govern their lives; without that power, women spend roughly half their years

as slaves to biology and captives of chance. Even when women use the most

reliable contraception available, conscientiously, statistics indicate that

almost half of them will become pregnant at least once during their reproductive

years, without intending to do so and in spite of their best efforts.17 And

control over reproduction is more than just a matter of biology; it empowers

women with the knowledge that they need not live in fear of another pregnancy,

that they have options. Seeing herself less as an incubator and more as an

independent, capable person, each woman is free to develop her own sense of

identity and self-esteem, and to lead a life of self-determination and dignity.

Often there is a misapprehension that support for reproductive choice,

including abortion rights, is selfish, "unnatural," and incompatible with a

concern for the well-being of families. In reality, quite the opposite is true.

Women are the primary caretakers in our society, and enhancement of the well-

being of women is integral to the stability and well-being of their families.

Families benefit when women choose to have abortions in order to care adequately

for existing children. Families benefit when women choose abortion in order to

get education and employment that will allow them to become better providers.

Women exercise their reproductive choices in an effort to create the quality

11
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family lives that should be possible for all people in our society -- women, men

and children equally. They may choose to enlarge their families or not to bear

children — but it is their choice to make.

Due to the absence of a legitimate governmental reason for compelling them

to continue unwanted pregnancies despite the other claims upon their lives, women

are now reassured that, when they believe it is appropriate in their respective

circumstances, abortion remains an option. Because of Roe and Doe, therefore,

women no longer need to submit to the hazards and terrors of illegal abortions,

as history shows they inevitably do when safe and legal abortion services are

denied. Thus, both analytically and practically, the right to choose abortion is

for women an essential guarantor of all other basic rights and freedoms.

C. JUDGE BORK WOULD ENDANGER FEDERAL PRIVACY RIGHTS

In the fourteen years since Roe and Doe, a steady stream of United States

Supreme Court cases has affirmed and refined the basic constitutional doctrine of

reproductive privacy.1** In addition, both state and lower federal courts have

used this measuring stick when presented with laws purporting to regulate or

proscribe abortion. As a result, despite the efforts of some state legislatures

to undermine abortion rights, the accumulated weight of precedent supporting the

"fundamental right of privacy" in the abortion context has become enormous.

In recent years, however, Supreme Court support for the constitutional right

to privacy has dwindled from seven justices to four. Moreover, Chief Justice

Rehnquist and Justice White have never agreed that federal constitutional norms

apply in the abortion context. Dissenting in Roe v. Wade and the later cases,

they have maintained (1) that the preservation of fetal life, as against maternal

"inconvenience,"19 can be a legitimate state interest; and (2) that this

12
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controversial matter should remain a question of state law.2** The language of

their opinions leaves little doubt that they both reject abortion rights

jurisprudence in its entirety. Justice Scalia has never ruled in an abortion

case. Since he joined Judge Bork's opinions in Dronenburg v. Zech and Vinson v.

Tavlor. however, we believe it is probable that he would vote with Chief Justice

Rehnquist and Justice White. (See Appendices 10 and 12)

On the other hand, Justice O'Connor has not directly faulted constitutional

protection for a woman's abortion decision. Instead, she takes the position

that, since a woman's right to seek an abortion is not an unqualified one, the

Court should ask merely whether a given state restriction "unduly burdens"2' that

right. Since she believes there is no principled way for courts to differentiate

between the value of "potential" human life at the various stages from conception

to birth, she urges that the "unduly burdensome" inquiry be applicable at all

stages of pregnancy.23 Yet this analytical distinction is not seen as offering

meaningful protection for reproductive privacy because, of the myriad restrictive

provisions invalidated by the Court in 1983 and 1986, she has so far never found

one to be "unduly burdensome."

The Supreme Court has the authority to reverse Roe: and the anti-abortion

minority has been pushing for reversal since 1973. Their views have never

commanded more than limited support nationwide, but the Justice Department added

fuel to their fire during the Thornbureh v. ACOG litigation by urging the Court

to repudiate the reasoning set out in Roe.24 Were the Court to do so, litigation

would erupt nationwide and availability of abortion services would evaporate

overnight in more than half the states.2^

Yet, at this point in history, such action would be extremely radical

because it would require overthrowing an enormous body of settled law, odd

13
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behavior for self-proclaimed advocates of "judicial restraint." The Court is

charged with producing a coherent theory of individual rights that applies not

only to abortion and contraception, but also — as only a few examples ~ to

forced sterilization,2** state restrictions on marriage, and interference with

parental rights.2** The principles that have vindicated abortion rights in more

than a dozen Supreme Court cases also undergird the landmark decisions securing

American citizens from arbitrary state interference with private relationships.

Supreme Court abandonment of these principles would present the horrifying

specter of our crowded, high-technology society stripped of its most elementary

protection of personal integrity.

Yet neither can we be reassured by predictions that the Court would hold

back from overruling Roe. Without explicitly rejecting the right to privacy, or

necessarily disturbing other constitutional principles in the family law area,

the Court could effectively nullify the right to choose abortion in either of two

ways. The Court could alter the standard of review such that states face a

lesser burden of justification for their anti-abortion laws; this would be

Justice O'Connor's preferred approach. Alternatively, the Court could find an

increased constitutional interest in fetal life, which states would be permitted

to protect; this course is suggested by the views of Chief Justice Rehnquist and

Justice White.

Of these two possibilities, the second is particularly threatening to women

because it could encourage, or even require, states to favor fetal interests over

the interests of adult women in a host of extreme ways. The specter that

presents itself is of state police power employed to ensure that women adhere to

whatever medical, dietary, exercise, or scheduling regimes a third party may deem

in the best interests of a developing fetus. The recent criminal prosecution of
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Pamela Rae Stewart for prenatal child abuse, on the grounds that she had failed

to follow her doctor's orders, shows that such concerns are not far-fetched.2^

NARAL opposes confirmation of Robert Bork as Associate Justice of the

Supreme Court because he would create a majority that no longer recognizes and

protects women's right to make personal decisions about childbearing without

coercive state interference. His appointment would place the health and well-

being of millions of American women and their families in severe jeopardy.

D. ABORTION RIGHTS ARE VULNERABLE IN THE STATES

As we hypothesize a radically changed federal landscape, it is impossible to

predict what restrictive power the Supreme Court might allow the states. Yet, it

is clear that in any case, if left to the vagaries of the state legislatures,

this basic right would vanish completely in many jurisdictions, and in others it

would be curtailed by the many limitations that states would be free to enact or

reactivate. Our study of state abortion laws™ has led us to conclude that the

right to legal abortion would be vulnerable in more than half of the states.

By the time the Roe v. Wade opinion was written, at least twenty-eight state

legislatures had considered enacting legislation relaxing their restrictions on

abortion; seventeen had done so at least somewhat. (See Appendix 1, Map A) It

is important to note that the abortion laws of the fifty states and the District

of Columbia defy precise categorization -- each is unique. However, since many

states modeled their post-1973 abortion laws on the parameters of Roe and Doe, we

grouped the laws generally according to how they compared — whether more, less,

or similarly restrictive -- to that benchmark. (Appendix 1, Map B)

In some cases, the intentions of the state legislatures regarding abortion
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have been stated. Five statesa have passed "contingency clauses": statements of

intent to forbid abortion as soon as judicially or legislatively allowable (i.e.,

if Roe v. Wade were reversed, or a Human Life Amendment passed). Of these, South

Dakota and Idaho have laws designed to take effect automatically; and South

Dakota's law does not even include an exception allowing preservation of the

woman's life. In addition, the laws in seven states" include statements of

desire to protect fetal life, showing that it is only under protest that they

adhere to the federal constitutional requirements.

Today the law of the land allows some regulation of abortion after the first

trimester "in ways that are reasonably related to maternal health"; yet, twenty-

five states0 and the District of Columbia have laws on their books which are more

restrictive than the Roe v. Wade provisions. (See Appendix 1, Map B) Most of

these have been at least partially enjoined; some have been declared

unconstitutional by state attorneys general; a few have never been challenged and

are understood to be unenforceable.

Massachusetts and Nevada have conflicting laws on the books -- new statutes

were added without the repeal of the older, currently unconstitutional, statute.

While we can assume that a major change in the Roe doctrine would generate

litigation in most states and a great many new laws, it is particularly difficult

to assess the immediate post-change status of legal abortion in these states.

State statutes contain provisions limiting access in combinations of the

Idaho, Illinois, Kentucky, Louisiana, South Dakota.

Connecticut, Indiana, Missouri, Montana, Nebraska, North Dakota, Pennsylvani

Alabama, Alaska, Arizona, Arkansas, California, Colorado, Connecticut,
Delaware, Hawaii, Kansas, Maryland, Michigan, Minnesota, Mississippi,
New Hampshire, New Mexico, North Carolina, North Dakota, Oklahoma,
Pennsylvania, Rhode Island, Vermont, Washington, West Virginia, Wisconsin.
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following ways:

1) Restricting the place and provider of the abortion, and sometimes requiring

another physician's presence for the benefit of the fetus.

2) Requiring that a panel of two, three or more doctors deem the abortion

necessary.

3) Requiring special and often extensive reporting of medical and personal

information.

4) Requiring in-state residency.

5) Requiring consent or notice of a spouse (even if estranged), and/or of one

or both parents in the case of minors.

6) Requiring the abortion provider to read a state-authored text designed to

dissuade women from having an abortion.

Whether these often burdensome measures improve women's health at all, and do not

simply limit their access to abortion, is plainly dubious.

Fourteen states" retain statutes mandating the involvement of a woman's

husband (either notice or his consent) in her decision to obtain an abortion,

despite the fact that all ten laws that have been challenged have been declared

unconstitutional. (See Appendix 1, Map C)

Thirty-five states currently have statutes regulating minors' access to

abortion services by requiring parental involvement — fifteene by requiring the

abortion provider to notify one or both parents; twenty-two' by requiring that

one or both parents give their consent to the abortion. (Appendix 1, Map D)

For some women, the state laws which most restrict access to abortion are

Arkansas, Colorado, Florida, Illinois, Kentucky, Louisiana, Montana,
North Dakota, Nevada, Rhode Island, South Carolina, South Dakota, Utah,
Washington.

Arizona, Georgia, Idaho, Illinois, Maine, Maryland, Minnesota, Montana,
Nebraska, Nevada, Ohio, Tennessee, Utah, West Virginia, Wisconsin.

Alabama, Alaska, Arkansas, Arizona, California (as of 9/10/87),
Colorado, Delaware, Florida, Illinois, Indiana, Kentucky, Louisiana,
Massachusetts, Missouri, Mississippi, North Dakota, New Mexico,
Pennsylvania, Rhode Island, South Carolina, South Dakota, Washington.
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those which restrict funding — either by precluding the use of government funds

or by specifying that the cost of an abortion may not be covered on regular

health insurance policies.^1 Only eight states^ and the District of Columbia

voluntarily pay for abortions for women who depend on the government for health

services, six others'1 do so under court order. Six states1 pay for abortions

only when pregnancy resulted from rape or incest, or when it endangers the

woman's life. All other states fund abortions only when necessary to save the

woman's life. (Appendix 1, Map E)

This array cf restrictive laws has led us to fear that if the Supreme Court

grants the states more authority to limit abortion it will be taken as approval

of such restrictions and as an invitation to enact them. Those state legislators

who have been nominally pro-choice because they tend to favor the status quo may

then support a restrictive law because they perceive the new Supreme Court

standard as a strong suggestion of what is constitutionally appropriate.

Our basic rights are a matter of principle. They must never be made

vulnerable to either the shifting tides of arbitrary public opinion or pork

barrel politics. But beyond the fact that it is constitutionally impermissible

for the basic rights of any group to be auctioned by a legislature, it is

important to note that state legislatures have been and are still peculiarly

undemocratic on the subject of women's reproductive rights.

Polling data show that abortion rights are now widely accepted and assumed

by an 81% majority of the American public. (See Appendix 2) Yet state lawmakers

8 Alaska, Hawaii, Maryland, New York, North Carolina, Oregon, Washington,

West Virginia.

California, Connecticut, Massachusetts, Michigan, New Jersey, Vermont.

1 Iowa, Minnesota, Pennsylvania, Virginia, Wisconsin, Wyoming.
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consistently ignore their pro-choice majority constituents. As in the Southern

state legislatures following Brown v. Board of Education, state legislative

activity is often characterized by hostility to women's rights and a resentment

of federal authority. Again like the civil rights struggle of Black Americans,

there has been an organized resistance to women's achievement of basic rights.

The strategy of the anti-choice forces has been to sponsor a plethora of

restrictive laws, and to flood the courts with legal challenges to Roe v. Wade.

(See Appendix 7)

Those who oppose the right to choose abortion often claim that it was

undemocratic for the courts, rather than the legislatures, to have established

this rule. In fact, the opposite is true. The history of Connecticut, where the

anti-contraception law prompted the Griswold case, indicates how a majority can

fail, despite facially democratic procedures, to influence the legislature when

reproductive issues are concerned. The nineteenth-century anti-contraception

statute in Connecticut was first targeted for repeal in 1923. Repeal bills were

unsuccessful in every session of the legislature for forty years, until finally

birth-control proponents lost heart and tried another method ~ the courts. Yet

Connecticut had one of the lowest birth rates in the nation, indicating

widespread use of contraceptives. The answer to this paradox seems to be that

the Catholic Church was powerful enough to threaten reprisals against legislators

who were not themselves Catholic.^2 Thus, as late as 1965, Connecticut women had

to go to clinics in New York or Rhode Island for contraceptives, * and until 1973

they went to New York for legal abortion services, with hazardous delay often

resulting from the long-distance travel. (See Appendix 3)

The Founders were wise in entrusting our liberties not to one branch of

government only. The system of checks and balances has, on the issue of
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reproductive privacy, assured that women would not be at the mercy of doctrinaire

minorities who may from time to time control the legislative branch of

government.

E. ROE v. WADE. WOMEN'S EQUALITY, AND THE BORK NOMINATION

"/ am convinced . . . that Roe v. Wade is, itself, an unconstitutional
decision, a serious and wholly unjustifiable judicial usurpation of State
legislative authority. ^

Robert Bork's constitutional philosophy includes three features that ought

to trouble those who support women's liberty, and abortion rights in particular.

First, in his view the Bill of Rights ought to be read literally and narrowly.35

He rejects outright the established constitutional doctrine that personal

decisionmaking is protected by an implied right of privacy. This view ignores

much of our basic history; for the Constitution could never have been ratified

without the promise — eventually embodied in the Ninth Amendment — that

individual integrity would be secure from invasions by the new government.

Second, when he urges that judicial understanding of broad constitutional

concepts like liberty and equality ought to be constrained by "original

intent,"-'" he would limit twentieth century courts to eighteenth century

assumptions about race, sex, and class. In the absence of an Equal Rights

Amendment, women are particularly vulnerable to his text-based absolutism.

Third, his view that courts ought to be extremely deferential to legislative

and executive authority amounts to a rejection of judicial responsibility to

protect individual rights -- especially the rights of those less able to defend

themselves in the political process. That responsibility is central to our
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system of checks and balances and has remained a preeminent theme throughout our

history.

His devotion to "restraint" does not, however, mean a devotion to legal

continuity or social stability. Although American women now assume that the

rights acknowledged in decisions such as Roe v. Wade and Griswold v. Connecticut

are essential, Judge Bork sees legal "truth" as trumping such assumptions."

His colleagues have pointed out the hypocrisy of Judge Bork's posture as the

apostle of judicial restraint, since Judge Bork has shown little compunction

about asserting his own unusual views aggressively and in dubious contexts.^

Judge Bork has even inspired those of his peers who agree with his disposition of

particular cases to disclaim connection with his extreme rhetoric.^

Robert Bork believes that courts must be extremely deferential to

legislative activity regarding matters of "morality." He explains that he is a

"value skeptic," by which he means that there is no principled way to decide that

one set of moral values is "better" than another. Therefore, he concludes, a

vote of the majority is the only fair way for society to choose:

"fTJhere is no uniform national consensus concerning the moral standards
that are now being imposed by the judiciary . . . the liberty of free men,
among other things, is the liberty to make laws, which is increasingly being
denied . . . Roe v. Wade is the classic instance . . . When the court
nationalizes morality by making up these consitutional rights, it strikes at
federalism . . . in a central way."

After the Founders drafted the Constitution, they designed the Bill of

Rights to check the power of self-interested, and often vicious, majority rule.

When Judge Bork argues that questions of "morality" should remain with local

ballot boxes, even when fundamental individual liberties are being trampled, he

conveniently forgets this basic history.

Likewise, those who define the abortion rights debate as one between "pro-

abortion" groups and "anti-abortion" groups deliberately misstate the point.
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These two groups of advocates do not take equivalent and opposite moral stances

Those who support the "right to choose" do not stand in favor of a particular

choice — such as, abortion instead of gestation. Instead, they stand for

individual freedom to wrestle with personal and moral issues, while government

keeps a respectful distance. And they assume that, in a pluralistic society, a

variety of decisions and behaviors is both inevitable and beneficial despite the

degree of discomfort one person's choice may cause to another person.

This norm of individual freedom is antithetical to the "anti-choice"

assertion of moral authority to impose a preferred set of values on society as a

whole, including minorities with differing moral views. A judge who upholds

individual liberty of conscience, especially in hard cases, will find support in

every document from the Constitutional Convention. The reverse is true for an

imposition by majoritarian vote of moral absolutism.^*

In a 1984 case wherein he launched a full-scale assault on privacy doctrine,

Judge Bork's peers on the D.C. Circuit were not at all convinced by his claim of

"value skepticism." On the contrary, his language was so lacking in respect for

the Supreme Court that it drew their harsh criticism:

"[W]e believe that [Judge Bork's opinion] substituted [his] own doctrinal
preferences for the constitutional principles established by the Supreme
Court."42

Judge Bork has criticized directly what he describes as judicial creation of

"new rights." He defines these as all rights lacking "explanatory principle [in]

existing textual rights suggested] [by] the contours of a value already stated

in the document or implied by the Constitution's structure and history."^3 Of

these "new rights," the right to privacy has received Judge Bork's most frontal

attack:

"The 'penumbra' [considered to be the source of the right of privacy] was no
more than a perception that it is sometimes necessary to protect actions or
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associations not guaranteed by the Constitution in order to protect an
activity that is. The penumbral right has no life of its own as a right
independent of its relationship to a first amendment freedom. Where that
relationship does not exist, the penumbral right evaporates. ^

Since decision-making regarding personal health and sexual behavior does not

involve first amendment political activity, Judge Bork believes that the Court

created an illegitimate "new right" in Griswold. Quoting Justice White, Judge

Bork has demonstrated the vehemence of his opposition to constitutional privacy

by asserting that judicial protection of such rights makes the Court "most

vulnerable" and brings it "nearest to illegitimacy."'" Regarding whether a

woman's decision to terminate her pregnancy is protected by the constitutional

right to privacy, Judge Bork has stated that:

"/ am convinced, as I think most legal scholars are, that Roe v. Wade is,
itself, an unconstitutional decision, a serious and wholly unjustifiable
judicial usurpation of State legislative authority. °

Unlike most members of the bench, Judge Bork believes the Supreme Court ought

not to be reluctant to overrule past precedent in constitutional cases. As a

result, we must take seriously the possibility that, given the chance. Judge Bork

could well disapprove the constitutional right of privacy completely, since

Supreme Court recognition of this most comprehensive of rights is a twentieth

century development. He has expressed similar lack of respect for the line of

cases that recognizes the "fundamental" nature of a host of individual rights,

including marriage, childbearing, and parenting.

Women are especially vulnerable in Bork's textually absolutist world.

Concerning equal protection, he has asserted that, "The Constitution has

provisions that create specific rights. These protect, among others, racial,

ethnic, and religious minorities."'*" Since gender is glaringly absent from this

list, we must wonder whether Bork would take non-passage of the Equal Rights

Amendment as a majoritarian mandate against "equal protection" of women.
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His lack of interest in or compassion for women is evident in many of his

opinions. One dramatic example can be seen in his response to a challenge to

American Cyanamid's "fetal protection policy;" that policy bars women of

childbearing age from jobs which might involve exposure to dangerous levels of

lead unless they consent to be sterilized. Judge Bork declined to apply the

worker protection principles of the Occupational Safety and Health Act,

construing the statute very narrowly as applying solely to working conditions,

not to company policies enacted to govern those conditions. According to his

legal philosophy, such a reading is required because the concerns of women

workers were not at issue when the Act was written. Moreover, what he saw as a

"moral" component of the dispute fortified his conclusion that the court should

refuse to offer relief:

"These are moral issues of no small complexity, but they are not for us.
Congress has enacted a statute and our only task is the mundane one of
interpreting its language and applying its policy . . . The women involved
in this matter were put to a most unhappy choice. But no statute redresses
all grievances, and we must decide cases according to law."

Judge Bork's remarkable insensitivity to women's concerns is perhaps most

vivid in his 1985 analysis of why sexual harassment ought not be treated as sex

discrimination. His views appear in his dissent from the en. bane denial of

rehearing in Vinson v. Tavlor.*" That he is worse than reactionary is clear from

the fact that the circuit court was affirmed 9-0 by the U.S. Supreme Court in an

opinion written by Justice Rehnquist. Judge Bork claims to have a "doctrinal

difficulty" in classifying harassment as discrimination. In his view, a woman's

claim cannot accurately be called "sex discrimination" because unwelcome sexual

advances are not made solely and without exception to members of the opposite

sex. He concludes that because a bisexual supervisor could conceivably use his,

or her, authority to solicit sexual favors from male and female employees
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interchangeably, the cause of action is "artificial."' *

Considering that his supporters assert that his "neutrality" is one of the

judge's most important virtues, it also seems worth noting that Bork employs a

blatant double standard when assessing the damage that sexual harassment does to

workplace morale. When a male superior harasses a female employee, Judge Bork

admits that the behavior is "reprehensible," but he is troubled by the difficulty

of determining when a woman's participation may be voluntary. He concludes that

the court ought not to recognize her claim. Conversely, with respect to men who

engage in sexual activity with men over whom they have supervisory authority,

Judge Bork has no trouble condemning the behavior:

"common sense and common experience demonstrate . . . [that] [ejpisodes of
this sort are certain to be deleterious to morale and discipline, to call
into question the even-handedness of superiors' dealings with lower ranks,
to make personal dealings uncomfortable where the relationship is sexually
ambiguous . . . ."$*•

Judge Bork may or may not have a legitimate concern that military discipline

would suffer if sexual behavior between servicemen were to be sanctioned. Yet

anyone who desires to see our society plagued less systematically by sexual abuse

of women must be appalled at the contrast between, on the one hand, his eagerness

to mete out swift and uncompromising punishment in Dronenburg and, on the other,

his protestations of confusion and judicial helplessness in Vinson.

Many judges, like Justice Powell, do see the judicial role as limited. Yet,

they nonetheless approach their duties with compassion and an ability, when

appropriate, to respond to the plight of those who have been and persistently

continue to be powerlessness in the legislative process. Judge Bork has rejected

this responsibility:

"fUJnless the Constitution . . . says this minority is protected in these
ways, then I think the judge must remit this minority to the democratic
process. I think this is a very civilized and fair nation; I don't think
being remitted to the democratic process is a sad fate for most people. "
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F. CONCLUSION: NARAL OPPOSES ROBERT BORK

The Reagan administration has nominated Robert Bork to the U.S. Supreme

Court because he is a creative and effective legal reactionary. Using the

language of "original intent" and "judicial restraint," he sets forth an approach

to constitutional law that voids personal privacy as well as women's claim to

equal protection. Like most arch-conservatives, he presumes that the marketplace

works, that the political system is fair, that democratically enacted legislation

is constitutional, and that government agencies generally act in good faith.

What makes Bork unusually dangerous, however, is that his prescription of very

deferential judicial behavior and fidelity to eighteenth century assumptions

would unbalance our three-part system of government. He would dismantle the

mechanism that has throughout our history kept these various power-brokering

systems accountable to constitutional principles.

Since his July 1, 1987 nomination to the Supreme Court, much attention has

been paid to Judge Bork's expressed hostility to constitutional privacy,

especially as it protects a woman deciding to choose abortion. Predictably, when

this history of hostility inspired close questioning by members of the Senate

Judiciary Committee, the harshest edges appeared to have been smoothed from his

theory. Yet, his suggestions that he would be receptive to new arguments in

favor of constitutional privacy and women's equal rights are unconvincing. The

radical jurisprudence he has been expounding forcefully for years from both the

bench and the podium leaves no doubt about the crabbed contours of the rights he

would be willing to vindicate were he to sit on the Supreme Court. In all

fairness to their female constituents, the Senators must reject this nomination.
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faulty, the decision has been grounded upon Roe and Doe. Thus, were these
precedents to be reversed, health care professionals in many jurisdictions
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would provide abortion services at their own peril — at least until
preliminary court action took place. Litigation would certainly flood the
courts, with the outcomes varying from state to state based on prior
determinations of state legislative intent before and since Roe, guided by
the Supreme Court's new standard, and myriad issues of state law.

26. See. Skinner v. Oklahoma. 316 U.S. 535 (1942)(invalidated the Habitual
Criminal Sterilization Act, which provided for compulsory sterilization
after conviction of a third felony involving "moral turpitude"; the Court
noted that "marriage and procreation are fundamental").

27. Zablocki v. Redhail. 434 U.S. 374 (1978)(struck a law requiring court
approval for the remarriage of any person under an obligation to pay child
support; freedom to marry is "fundamental" and any state restrictions must
undergo the strictest scrutiny); Loving v. Virginia. 388 U.S. 1 (1967)
(struck a law against inter-racial marriage because, in violation of the
equal protection and due process guarantees of the Fourteenth Amendment, it
interfered with the "fundamental freedom" to marry).

28. See. Stanley v. Illinois. 405 U.S. 645 (1972)(although not married to the
deceased mother, a father had an important interest in the care and
companionship of his children and so was entitled at least to a hearing
before the state removed them for placement elsewhere); Moore v. City of
East Cleveland. 431 U.S. 494 (1977) ("nuclear family" zoning ordinance that
prevented a grandmother from living with her two grandsons violated their
Fourteenth Amendment due process rights with respect to family privacy and hbcrt

29. People of California v. Stewart. No. M508197 (Cal. Mun. Ct. San Diego Cty.,
filed Sept. 26, 1986).

30 We reviewed state laws on the books in the fifty states and the District of
Columbia as of January, 1987. This study is an ongoing one, and our
conclusions are modified as new laws are enacted.

31. For example, Missouri's insurance law states, "No health insurance
contracts, plans, or policies delivered or issued for delivery in the state
shall provide coverage for elective abortions except by an optional rider
for which there must be paid an additional premium." Mo. \nn. Stat. t
376.805. Similar restrictions seem to be appearing with increasing
frequency.

32. C. T. Dienes, Law. Politics and Birth Control at p. 146 (1972).

33. Planned Parenthood League of Connecticut, Scrapbook, pages unnumbered
(1983). On file with the National Abortion Rights Action League.

34. Testimony of Robert Bork before the Subcommittee on Separation of Powers of
tho Senate Judiciary Committee, 97th Cong., 1st Sess. p. 310 (June 1,
1981)(U.S. Gov't Serial No. J-97-16)(hearings regarding constitutionality of
proposed Human Life Bill). See Appendix 8.
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35. As then Professor Bork explained it:

"/ think a court should be active in protecting those riehts which the
Constitution spells out. Judicial imperialism is really activism that has
gone too far and has lost its roots in the Constitution or in the statutes
being interpreted. When a court becomes that active or that imperialistic,
then I think it engages in judicial legislation, and that seems to me
inconsistent with the democratic form of Government that we have."

Testimony of Robert H. Bork, Nominee to the District of Columbia Court of
Appeals, p. 2 (Jan. 27, 1982)(Statement before the Senate Judiciary
Committee)(emphasis added).

36. "/ do not know any way to apply the Constitution that I regard as legitimate
other than in terms of the intent of the framers, as best as that can be
determined."

Testimony of Robert H. Bork, Nominee to the District of Columbia Court of
Appeals, p. 4, 10 (Jan. 27, 1982)(Statement before the Senate Judiciary
Committee).

37. "fljf a court became convinced that it had made a terrible mistake about a
constitutional ruling in the past, I think ultimately the real meaning of
the Constitution ought to prevail over a prior mistake by the court."

Testimony of Robert H. Bork, Nominee to the District of Columbia Court of
Appeals, p. 10 (Jan. 27, 1982)(Statement before the Senate Judiciary
Committee).

"Since the legislature can do nothing about the interpretation of the
Constitution given by a court, the court ought to be always open to rethink
constitutional problems . . . [AJt bottom, a judge's basic obligation or
basic duty is to the Constitution, not simply to precedent."

"A Talk with Judge Robert H. Bork," District Lawyer. May/June 1985, p. 32.

38. "We are deeply troubled by the use of the panel's decision [by Bork in
Dronenbure I to air a revisionist view of constitutional jurisprudence. The
panel's extravagant exegesis on the constitutional right of privacy was
wholly unnecessary to decide the case before the court . . . Jurists are
free to state their personal views in a variety of forums, but the opinions
of this court are not proper occasions to throw down gauntlets to the
Supreme Court . . .

"We find particularly inappropriate the panel's attempt to wipe away
selected Supreme Court decisions in the name of judicial restraint.
Regardless whether it is the proper role of lower federal courts to 'create
new constitutional rights' . . . surely it is not their function to conduct
a general spring cleaning of constitutional law. Judicial restraint begins
at home."

Dronenburg v. Zech. 746 F.2d 1579, 1580 (citations omitted)(dissent from
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denial of rehearing eji bane). See Appendix 10.

39. "// is true that, in its discussion of the alternative basis, the panel
opinion airs a good deal more than disposition of the appeal required . . .
I read the opinion's extended remarks on constitutional interpretation as a
commentarial [sic] exposition of the opinion writer's viewpoint, a personal
statement that does not carry or purport to carry the approbation of 'the
court.'"

Dronenburg v. Zech. 746 F.2d at 1582 (Statement of J. Ginsburg in response
to the Robinson, Wald, Mikva and Edwards dissent from denial of rehearing).

40. Robert Bork, "Foundations of Federalism: Federalism & Gentrification"
(April 24, 1982)(unpublished speech delivered to the Yale Federalist
Society).

Thus, according to Bork's political theory:

"When the Constitution does not speak to the contrary, the choices of those
put in authority by the electoral process, or those who are accountable to
such persons, come before us not as suspect because majontarian but as
conclusively valid for that very reason."

Dronenburg v. Zech. 741 F.2d 1388, 1397 (D.C. Cir. 1984)(emphasis
added)(upholding the Navy's "common sense" authority to discharge, without
specific justification, all gay men). It is important to note that, sitting
on the District of Columbia Circuit, Judge Bork has had limited opportunity
to hear cases that turn on questions of basic constitutional rights because
that court hears a disproportionate number of appeals involving federal
administrative and regulatory matters. Thus, we must extrapolate from the
few cases in which he has discussed his views of the courts' role in
protecting individual rights.

41. NARAL's mandate is to work to ensure that women's intimate decision-making
about reproduction remains free; and we are obviously most interested in the
privacy principle as it protects a woman's right conscientiously to choose
to terminate an unwanted pregnancy. But, those of us concerned with
protecting women's right to choose abortion cannot help being worried when
we see that, for example in Bowers v. Hardwick (the Georgia sodomy case),
the Supreme Court is willing to sacrifice the principles of individual
liberty and privacy just because many people in this country hold a
particular opinion about what constitutes "moral" conduct. The fact that
Justice White declared that gay people are not entitled to the basic
constitutional right of privacy, with no greater explanation for his
decision than majoritarian morality, should worry everyone in this country
who treasures the freedom to make his or her own moral and ethical decisions.

42. 746 F.2d at 1581.

43. Dronenburg v. Zech. 741 F.2d at 1395.

44. Dronenburg v. Zech. 741 F.2d at 1392.
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45. Dronenburg v. Zech. 741 F.2d at 1396 (citing the dissent in Moore v. Citv of
E. Cleveland. 431 U.S. 494, 544 (1977), in which Justice White rejected the
substantive due process claim of a woman prevented by a "nuclear family"
zoning ordinance from living with her two grandsons).

46. Hearings before the Subcommittee on Separation of Powers of the Senate
Judiciary Committee, 97th Cong., 1st Sess. p. 310 (June 1, 1981)(U.S. Gov't
Serial No. J-97-16). See Appendix 8.

47. §_££ Dronenburg. 741 F.2d at 1393. Judge Bork takes the position that Loving
v. Virginia. 388 U.S. 1 (1967), which struck down a Virginia anti-
miscegenation statute, should be read based on the Fourteenth Amendment
prohibition of race discrimination, despite often cited language in the case
describing the right to marry as "fundamental."

48. Dronenburg. 741 F.2d at 1397.

49. Oil. Chemical and Atomic Workers International Union v. American Cvanamid
Co.. 741 F.2d 444 (1984) (reversing the OSHA invalidation of Cyanamid's
policy).

50. 760 F.2d 1330 (1985), aff'd sub nom. Meritor Savings Bank. FSB v. Vinson.
106 S. Ct. 2399 (1986) (unanimous decision of the Court). See Appendix 12.

51. Vinson v. Tavlor. 760 F.2d at 1333, n.7.

52. Dronenburg. 741 F.2d at 1398 (Navy petty officer with nine-year "unblemished
service record" subject to immediate military discharge for engaging in
private consensual sexual activity with seaman recruit). See Appendix 10.

53. "Justice Robert H. Bork: judicial restraint personified," California Lawyer.
at p. 26 (May 1985).

Judge Bork's colleagues have criticized him for refusing to discharge
responsibly this aspect of the judicial function:

"Instead of conscientiously attempting to discern the principles underlying
the Supreme Court's privacy decisions, the panel has in effect thrown up
their hands and decided to confine those decisions to their facts. Such an
approach to 'interpretation' is as clear an abdication of judicial
responsibility as would be a decision upholding all privacy claims the
Supreme Court had not expressly rejected."

Dronenburg v. Zech. 746 F.2d at 1580 (dissent from denial of rehearing sn.
bane.)
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APPENDICES

1. Maps illustrating state abortion laws:

A. Abortion Legality before Roe v. Wade
B. State Laws Compared with the Roe Standard
C. Compulsory Spousal Involvement
D. Restrictions on Minors
E. Medicaid Funding Availability.

2. Marttila & Kiley, Inc., "National Survey of Attitudes Toward the Suprteme
Court and the Bork Nomination," August 1987.

3. Alan Guttmacher Institute, Issues in Brief. "Abortion in the U. S.: Two
Centuries of Experience," January 1982.

4. Roe v. Wade. 410 U.S. 113 (1973). Synopsis and full text of decision.

5. Excerpt from Brief for Appellant, Roe v. Wade. No. 70-18 (Fall Term 1971).

6. Brief Amici Curiae of the National Abortion Rights Action League in support
of Appellees, Thornburah v. ACOG. No. 84-495 (U.S. filed Sept. 26, 1984).

7. Memorandum by the American Civil Liberties Union Reproductive Freedom
Project regarding "Reversing Roe v. Wade Through the Courts," an Americans
United for Life conference, held on March 31, 1984 in Chicago, Illinois.

8. Testimony of Robert Bork before the Subcommittee on Separation of Powers of
the Senate Judiciary Committee, 97th Cong., 1st Sess., p. 310 (June 1,
1981)(U.S. Gov't Serial No. J-97-16)(hearings regarding constitutionality of
proposed Human Life Bill, S. 158).

9. "Federalism and Gentrification," unpublished speech by Robert Bork to Yale
Federalist Society, April 24, 1982.

10. Pronenburg v. Zech. 741 F. 2d 1388, (opinion by J. Bork), 746 F.2d 1579
(1984).

11. Planned Parenthood Federation of America v. Heckler. 712 F.2d 650 (1983)
(dissent by Circuit Judge Bork only).

12. Vinson v. Tavlor. 760 F.2d 1330 (1985), aff'd sub nom Meritor Savings Bank.
FSB v. Vinson. 106 S. Ct. 2399 (1986) (both decisions included).
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State Abortion Laws & the Roe Standard
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MAP C
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MAP D

Restrictions on Minors
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MAP E

Medicaid Funding Availability
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NARAL

September 16th, 1987

FR: Kate Michelman, NARAL Executive Director
TO: Interested Parties

Bork as "Confirmation-day moderate"

In three days of testimony, Judge Bork has tried to reshape twenty years of
conservative legal thought. On freedom of speech, on equal protection, on privacy and
abortion, Bork has tried to cloak himself in the robes of a "confirmation-day
moderate."

Yet, while attempting to mollify his critics on the Committee by recognizing the
offensiveness of some state laws — eg. prohibition on contraceptive use, mandatory
sterilization -- and by emphasizing his personal detachment from specific issues, like
abortion, Judge Bork has continued to reaffirm his objection to fundamental
constitutional protections for privacy and women's equality.

It is ironic that Sen. Hatch, a leader of the anti-abortion minority, appeared so
pleased with Bork's apparent open-mindedness on abortion. But in fact Judge Bork has
given no comfort to those still deeply worried about constitutional protections for
reproductive choice:

o Bork continues to reject the right of privacy.

o Bork continues to deny equal protection guarantees to women.

o Bork has failed to provide any assurances that Roe v Wade, or similar cases,
would be protected by stare decisis.

Bork's Inconsistencies on Abortion Rights

On Tuesday, Bork seemed reasonable in offering three criteria for reexamining Roe or a
similar case. But at other times in his testimony, he has rejected each of the
criteria. Behind each of his signposts, is a roadblock.

What Right of Privacy?

Bork said he would ask a lawyer arguing Roe or a similar case to "derive a right of
privacy not to be found in one of the specific amendments in some principle fashion
from the Constitution.."

But the same day, Judge Bork said of Griswold v. Connecticut and of the general right
to privacy: "I have never tried to find a rationale [for privacy], and I haven't been
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Abortion Rights Washington, D C 20005
Action League 202-371-0779
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offered one. . . It comes out of nowhere, and doesn't have any rooting in the
Constitution."

Bork continued to emphasize on Wednesday that the Court had been wrong in
succeeding cases that find a right to family and sexual privacy

On Wednesday, he did say: "There are several crucial protections of privacy in the
Bill of Rights. The framers were very concerned about privacy ."

But, in October 1985, Bork said "I thought the 'privacy' notion had little to do with
the intent of the framers." And in 1986 he said that the right to privacy "doesn't
have any historical foundations."

The Equal Protection Clause and Abortion?

Having rejected a general right of privacy, Bork then said he would ask instead if it
is possible to "derive a right to an abortion, or at least to a limitation upon . . .
anti-abortion statutes, legitimately from the Constitution?"

In response to questions from Sen. Heflin, Bork said: "I'm not saying it would work
but it would be easier to do that [argue a right to an abortion] than it would be to
define this generalized right of privacy"

Bork suggested that the right to an abortion may be recognized under the 14th
Amendment as a form of gender equality: ". . .1 think the right to an abortion might
—you might attempt to root it there, successfully or not, I don't pretend to guess.
But it's easier than a general right to privacy."

Such an attempt would be futile, however, because Bork has continued to reaffirm his
position that the 14th Amendment did not extend equal protection to women, saying
yesteday: ". . . The various things we would prohibit in the law as to race -- not
all of those would be prohibited as to gender."

As recently as 1986, Bork emphasized that it was beyond the Court's proper role to
decide these questions: "Now the role that men and women should play in society is a
highly complex business, and it changes as our culture changes . . . It was a shift
in constitutional methods of government to have judges deciding all of these
enormously sensitive, highly political, highly cultural issues. If they are to be
decided by government, the usual course would be to have them decided by a democratic
process in which those questions are argued out."

A Waiver of Stare Decisis: Can Bork be Serious?

If he rejects all other arguments, Bork said he would then ask for arguments on stare
decisis: "whether this is a case that should not be overruled, because obviously there
are cases we look back on and say they were erroneous, or they were not compatible
with original intent, but we don't have a ruling for a variety of reasons."

But under his oath of office, how could Bork conscionably allow Roe to stand? For, in
the same exchange with Hatch, Bork said: "Roe v. Wade contains almost no legal
reasoning. We are not told why it is a private act . . . There are lots of private
acts that are not protected. Why this one is protected, we're simply not told that. .
. It does not have legal reasoning in it that roots the right to an abortion in
constitutional materials."




